
 
 

 
 

 

Contested Case 
and Rulemaking 

101 

February 27, 2015 
Chairman Donna L. Nelson 

Public Utility Commission of Texas 



 

  

 
  

  

 

 

PUC Authority
 

• Quasi-judicial 

– The Commission decides contested cases. Like 
judges, Commissioners are bound by ex parte 
laws, which restrict us to information in the 
record, when making decisions in contested cases. 

• Quasi-legislative 

– The Commission holds public hearings and 
conducts rulemakings to establish substantive 
rules. 



 

 

The Interchange
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Contested Cases
 

•	 Almost every case proceeding before the 
Commission is a “contested case.” 

Contested Cases are given Docket Numbers. 

•	 There are several “routine” types of contested 

cases that are usually unprotested that are 
processed by the Docket Management 
division. 
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Contested Cases
 

• Potential parties are given notice of the petition
 
or application pursuant to Commission rules.
 
•	 Contested cases that require an evidentiary 

hearing must be heard by the Commissioners or 
referred to the State Office of Administrative 
Hearings (SOAH). 
•	 The Government Code requires the Commission 

to provide a list of issues and areas that must be 
addressed in the proceeding.  The PUC 
accomplishes this by issuing a “Preliminary 
Order.” 
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When to Get Involved in a 

Contested Case 


•	 The ALJ will issue a procedural schedule that 
includes a deadline for intervention. 
•	 If you do not intervene, then you cannot 

participate in the hearing.  You must have 
standing to intervene. 
•	 A person has standing to intervene if that person: 

– Has a right to participate which is expressly conferred 

by statute, commission rule or order or other law. 
– Has or represents persons with a justiciable interest 

which may be adversely affected by the outcome of 
the proceeding. 
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Contested Cases
 

•	 If a case is referred to SOAH, the SOAH 
Administrative Law Judge (ALJ) conducts the 
evidentiary hearing and prepares a Proposal for 
Decision. 

•	 The Proposal for Decision includes the !LJ’s 
recommendation on all contested issues, and 
proposed findings of fact and conclusions of law. 

•	 Parties may file exceptions and replies to 
exceptions to the PFD. 
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Contested Cases
 

•	 If the case went to SOAH, Commissioners 
evaluate the PFD and either approve it or 
modify it as they see fit.  The final decision is 
memorialized in a “final order.” 

•	 A final decision must be rendered not later 
than the 60th day after the final hearing is 
closed, with some exceptions. 
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Contested Cases
 

•	 Parties may file motions for rehearing up to 20 
days after a final decision. 

•	 Parties must exhaust all administrative 
remedies before they can appeal the decision 
in the courts. 
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Contested Cases and Ex Parte Rules
 

•	 The Government Code prohibits a member or employee of  
a state agency assigned to render a decision or to make 
findings of fact and conclusions of law in a contested case 
from directly or indirectly communicating with a state 
agency, person, party, or a representative of those entities, 
except on notice and opportunity for each party to 
participate. 

•	 The prohibition technically applies to discussions involving 
issues of fact or law in a contested case with any person, 
even if the person is not affiliated with the case. 

•	 Commissioners can communicate on procedural matters 
(e.g., hearing dates and deadlines). 

•	 Commission Staff participates as a party, representing the 
public interest, and can communicate with other parties. 
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Rulemakings
 

•	 Implement, interpret, or prescribe law or 
policy. 

•	 Are assigned a Project Number. 

• Describe the procedure or practice 

requirements of a state agency. 

•	 Are initiated as needed, either by staff or at 

the request of a Commissioner. 

•	 Can be petitioned for by persons outside the 
Commission. 
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Notice of Rulemakings 

Proposal for Publication 


•	 All proposed rulemakings must be noticed in the 
Texas Register at least 30 days prior to adoption 
by the Commission. 
•	 Notice must include: 
–	 Brief explanation of the rule. 
–	 Fiscal note for each of the next five years. 
–	 Public benefit of the rule for the next five years. 
–	 Local employment impact. 
–	 Request for comments. 
–	 Text of the proposed rule. 
–	 Statutory authority which the rule is adopted. 
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Rulemakings: Public Comment 

•	 The Attorney General recommends a 30 day 
period for public comment. 

•	 Public comment may be through oral testimony 
or in writing. 

•	 A public hearing is usually automatically 
scheduled if there are controversial issues. 

•	 A public hearing must be held if requested by: 
–	 At least 25 persons. 

– A governmental subdivision or agency or an 

association having at least 25 members. 
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How to Get Involved in Rulemakings 

•	 Submit comments. 

•	 Attend the public hearing if one is held. 

•	 Ex parte restrictions do not apply to  
rulemakings; interested parties can talk to: 

–	 Commissioners 

–	 Commission Staff 

–	 Other interested parties 

14 



 

 

 

 
 

 
 

 

 

 

Order Adopting a Rule
 

The order must include: 
•	 Names of interested persons who filed comments 

and their positions. 
•	 Summaries of the comments and the agency’s 

agreement or disagreement to the comments.
 
•	 Summary of the factual basis and the rule as 

adopted. 
•	 Statutory authority and the interpretation of the 

provisions that authorize the rule. 
•	 Certification that the rule has been reviewed by 

legal counsel.  
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Rulemakings
 

•	 Are effective 20 days after being submitted to 
the Secretary of State, except in unique 
circumstances. 

•	 All state agencies are required to have a plan 
on file with the Secretary of State for 
continual review of its rules. 

–	 Rules must be reviewed at least every four years. 

– The review assesses whether the reason for 
originally adopting the rule continues to exist. 
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Questions?
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