PROJECT NO. 23571

RULEMAKING CONCERNING § PUBLIC UTILITY COMMISSION
TRUE-UP PROCEEDING UNDER 8§
PURA 8§39.262 § OF TEXAS

ORDER ADOPTING NEW 825.263, TRUE-UP PROCEEDING, ASAPPROVED AT
THE NOVEMBER 20, 2001 OPEN MEETING
The Public Utility Commission of Texas (commission) adopts new 825.263, relating to True-Up
Proceeding, with changes to the text published in the June 15, 2001 Texas Register (26
TexReg 4359). This new rule implements the Public Utility Regulatory Act (PURA), Texas
Utilities Code Annotated (Vernon 1998, Supplement 2001) 839.252, which addresses a
utility's right to recover stranded costs, and PURA 8§39.262, which requires the commission to
conduct a true-up proceeding for each investor-owned eectric utility after the introduction of
customer choice and which prohibits over-recovery of stranded costs. Project Number 23571

is assigned to this proceeding.

The commisson received written comments and/or reply comments on the proposed new
section from American Electric Power Company (AEP); TXU Electric Company (TXU);
Rdiant Energy, Incorporated (Reliant); Texas Indudtrid Energy Consumers (TIEC); the Alliance
for Retail Markets (ARM); Entergy Gulf States, Incorporated (Entergy); El Paso Electric
Company (EPE); Texas-New Mexico Power Company (TNMP); the Steering Committee of
Cities Serviced by TXU Electric Company and the Steering Committee of Cities served by

Centrd Power and Light Company (Cities); and Office of Public Utility Counsd (OPC).
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A public hearing on this rule was held at the commission's offices on July 25, 2001. To the
extent parties offered orad comments a the hearing that differed from the submitted written

comments, such comments are summearized herein.

Comments on specific questions posed in the rulemaking proceeding

The commisson requested specific comment with regard to three questions related to the

development of thefind rule. The parties responses to those questions are summarized below.

Preamble Question #1: The true-up adjustment required by PURA 839.262(d)(2) is
determined in the proposed rule by calculating the effect on ECOM of using capacity
auction prices, actual fuel costs, and actual sales as certain inputs to the ECOM model.
Are there any substantive differences between using this method versus a method in
which the adjustment is simply the difference between the price of power obtained
through the capacity auctions and the corresponding power cost projections used in the
ECOM model in the PURA 839.201 proceeding? If so, should an alternative method for
calculating the adjustment required by PURA 839.262(d)(2) be incorporated into the

final rule?
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TXU commented that substantive differences exist between the method used in the proposed
rule versus a method in which the adjustment is the difference between the price of power
obtained through the capacity auctions and the corresponding power cost projections used in
the excess-costs-over-market (ECOM) model in the PURA 839.201 proceeding. As one
example, TXU noted that cgpacity auction prices could be driven by different underlying fue

costs than those used in the market price of the ECOM mode.

ARM commented that the method proposed in the rule appropriately substitutes the actua
capacity auction prices for the estimated "market price’ in the ECOM modd. ARM dated,
however, that the proposed method adjusts the fuel cost and generation mix inputs to the
ECOM modd, and these adjustments would need to be examined in another contested case.
ARM argued that PURA 839.262(d)(2) requires only that the capacity auction prices be
substituted for the power cost projections originaly employed in the ECOM modd and that no
other adjustments are contemplated or permitted. ARM urged the commission to avoid further

adjustments to the ECOM modd.

Cities contended that it isimpaossible to undertake a smple comparison between the power cost
projections of the ECOM model and the genera price of power obtained through the capacity
auction. Cities commented that the price of each of the capacity auction components (basd oad,

intermediate, cyclic, and peaking) is not comparable to the ECOM mode market price (Stated
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separately for three different rate classes) because the load shapes do not match. Cities did not

offer an dternative method.

TIEC dated that a Smple comparison of market prices does not capture the effect on ECOM
because the ECOM model caculates the net present vaue of a stream of lost revenues. The
rerun of the ECOM modd will result in an updated net present vaue that will reflect the change
in cost of fud less the change in market revenues. The true-up adjustment proposed in the rule

is necessary, rather than the aternative proposed in this question.

Rdiant commented that the two methods are not substantialy different as long as the generd
method outlined in the proposed rule is performed correctly. However, Reiant sated that if the
commission wishes to retain the ECOM model for purposes of the PURA 839.262(d)(2) true-
up, that model will work appropriately only if power prices used as inputs to the ECOM model
are disaggregated by generation type. If the ECOM mode is used in the capacity auction true-
up, Rdiant provided two methods to accomplish such a disaggregation. Reiant pointed out
that, higtoricaly, an estimated annua average power price has been used in the ECOM model
because the specific market information by fuel type was not available. Reliant commented that
now, however, the capacity auctions will yield actua power prices by generation type, and
those actua power prices should be used in the ECOM modd. Rdiant further commented thet,
for purposes of the capacity auction true-up, the ECOM modd has two main components. the

price of power and the price of fud. The difference between those components is the margin
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predicted to be available to contribute to fixed costs and therefore to reduce stranded costs.
Rdiant provided numerica examples illugrating that if actud fud costs and sales amounts are
not used, the contribution of a company's capacity auction results to stranded costs could be

over- or understated.

Both Reliant and AEP commented that the "Plant Economics' festure of the ECOM model
digtorts the results of the capacity auction true-up because it dlows the mode to disalow costs
that are truly economic. Under the assumptions of the ECOM modd, the plant owner should
not run a class of plants when they are not profitable; hence the ECOM modd excludes those
variable codts from stranded costs. In the proposed rule, an annual average price of power is
caculated by dividing totd revenues from the capacity auction by total megawatt-hour (MWh)
sdes from the capacity auctions, and then the "Plant Economics’ worksheet in the ECOM
model compares this average capacity auction price to the variable costs of each plant type
(gas, nuclear, and cod/lignite) to determine whether the plant type is economic. Reiant
commented, however, that in redity the decison whether to run a plant will be made based on
the revenues that a specific plant will receive when it runs, not the average price for al

generation plant types across awhole year.

Rdiant argued, therefore, that the smplest method is to discard the ECOM mode atogether
and adopt a formula that preserves the net margin that exists in the ECOM modd. Reiant

commented that the purpose of the PURA §39.262(d)(2) true-up is to ensure that the affiliated
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power generation company (APGC) ultimately receives the same margin from the capacity
auction process as the ECOM modd predicted. The APGC may recover part of, al of, or
more than that ECOM margin through the bid premiums. In addition, the APGC will
experience some gain or loss on fuel when the capacity auction strike prices are compared to
the APGC's actual costs. The remainder (or overcollection) of the margin should be recovered
from (or paid back to) ratepayers in the true-up proceeding. Thus, Rdiant submitted that at the
time of the true-up the APGC can be made whole by the following formula that iminates the

need to re-run the ECOM modd:

(ECOM market revenues — ECOM fud cogts) — ((capacity auction price X total busbar sales) —

actua fuel cogts)

AEP agreed, in generd, with the overal direction in the proposed rule to true-up actua capacity
auction and fue prices to the ECOM model. However, AEP suggested there were two
necessary adjustments to properly account for the fundamenta differences between the ECOM
mode and the capacity auction products. These adjustments include: (1) the use of product
specific market prices rather than average market prices, and (2) if average market prices are
used, an adjustment to the economic "backdown" logic (i.e., the "Plant Economics’ adjustment)
utilized in the ECOM modd, such that incrementa costs to serve the cagpacity auction did not
themselves become stranded. AEP believes it is more appropriate to account for these

adjusments outside of the ECOM modd as opposed to including them directly in the ECOM
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model, but admitted they could be adapted for use in the ECOM mode if necessary. AEP
dtated that the use of either a weighted-average market price or product-specific market price
will result in an accurate measure of ECOM if, and only if, the ECOM true-up occurs outside
the ECOM modd. Also, a hecessary adjustment to the proposed rule methodology would be
to adjust the capacity auction results for "product adjustments’ thet reflect the firm characterigtic

of the capacity auction products.

Like Reliant, AEP argued that the true-up caculaion would be much more complicated if it
were atempted within the ECOM model because of the use of the "Plant Economics'
adjusment. AEP said there is a problem with using a per-megawatt weighted-average price as
an input in the modd as proposed in the rule because basdoad prices will be weighted aong
with gasfired products. The resulting weghted-average market prices will likey be
ubgtantialy lower than the market prices that gas-fired generation will see in a deregulated
market. If the commission uses the ECOM mode to caculate the true-up amounts, to correct
for the "Plant Economics' adjustment, the specific market prices by fue type would need to be
used instead of the proposed weighted-average price. Because of the problems involved with
using the ECOM modd for the capacity auction true-up, AEP submitted a formula similar to
that proposed by Reliant to caculate the capacity auction true-up without the use of the ECOM

modd.
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In response to Cities contention that a Smple comparison is not possible between the power
cost projection of the ECOM model and the generd price of power obtained through the
capacity auction, TXU clamed that PURA §39.262(d)(2) requires that this comparison be
made. TXU aso disagreed with arguments by ARM and OPC that only cgpacity auction
prices, and not fuel price and generation figures, should be updated in determining the amount of
the capacity auction true-up. TXU noted that determining fuel price and generation updates
would be a farly minor undertaking and that al proceedings under Chapter 39 must be
contested case proceedings unless otherwise noted. TXU further noted that if the power price
in the capacity auction differs from the prices used in the ECOM mode only because of fue
price changes, the commission would be making an apples-to-oranges comparison if it adopts
ARM's proposd. TXU argued that adjusting fuel costs and generation to reflect changes in
underlying circumstances is consstent with the methodology employed by the commission when

it updated natural gas prices and power costsin the unbundled cost of service (UCOS) cases.

TXU dso recommended that the commission not adopt the changes to subsection (i)(2)
proposed by ARM that would caculate the capacity auction true-up amount based on the
prices determined by a rerun of the ECOM model, multiplied by the total capacity auction sdes
for "that year" and divided by the origindly projected sales for "that year." TXU complained
that the reference to "that year" is confusing because the ECOM mode produces a single

present vaue figure, not different figures for each year. Further, TXU argued that the reason for
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computing the ratio of the capacity auction sales to predicted sales for the entire fleet is not

clear.

Cities, in response to both Reliant's and AEP's proposa to true-up the amount of stranded
costs for the years 2002 and 2003 by either abandoning or revising the ECOM mode, stated
that rather than modifying the modd, Reliant and AEP are proposing to circumvent Senate Bill 7
by re-litigating issues dready resolved by the commisson. According to Cities, a true-up must

be faithful to the ECOM modd approved in the unbundled cost of service cases.

ARM argued in its reply comments that no adjustments to the ECOM mode are permitted by
the gtatute, "other than the subgtitution of prices based on the capacity auctions for the proxy
'market’ price in the competitive scenario of the ECOM modd.” ARM commented that
adjusments to the ECOM mode that are advocated by the utilities in their comments "would
condtitute impermissible manipulation of the modd to increase stranded costs' and would be
illega because PURA 839.262(d)(2) does not permit any adjustments to the ECOM model

other than subgtitution of cgpacity auctions prices for the market prices in the modd.

AEP replied that some of the commenting parties implied that PURA requires use of the ECOM
modd. AEP fdt that PURA only requires the comparison of the price of power, and the
commission has the discretion to make this comparison outside the confines of the ECOM

modd. The capacity auction true-up should be done outside of the ECOM modd because
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using the modd is adminigratively burdensome, subject to error, and requires more care in
making adjustments. AEP aso sated that the capacity auction prices for the individua products
must be calculated and then gpplied to the actud MWh sales by product during the true-up
period, rather than applying an average market price. AEP further stated that ECOM s very
sengtive to actud fud costs and MWh generation, and the capacity auction true-up process
should account for this by subdtituting actua fud costs and actud MWh sdles for ECOM mode

inputs.

OPC and ARM replied that the commission should require an updated ECOM modd run, but
they argued that such run can be adjusted only for changes in the market price, not for updated

sdles and costs.

OPC disagreed with Reliant's argument that the purpose of the capacity auction or wholesale
true-up is to ensure that the APGC receives the same margin from the capacity auction as the
ECOM modd predicted. OPC replied that the purpose of the wholesale true-up is to measure
the difference between the revenue received by the APGC during the period from the gtart of
competition to the time of the true-up and its forecast regulated revenue requirement during the
same period. OPC claimed that Reliant's proposed caculation has no relation to the wholesale

true-up described in PURA.
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Rdiant reiterated in its reply comments that the only way to caculate the capacity auction true-
up is to gpply the fixed cost contribution assumed in the ECOM mode. Reliant argued that the
language in PURA 839.262(d)(2) included assumptions about the cost of capacity, the cost of
fuel, and sales. These power-cost projections resulted in an expected contribution to reduce
dranded cods. According to Rdiant, Smply computing a dollar per MWh price from the
capacity auction, as OPC and ARM argued, leads to a meaningless comparison because it tells
nothing about the actua contribution available to reduce stranded costs. Thus, Redliant believes
it is necessary to update the sales volume and fud costs to calculate the contribution that results
from the capacity auction. This can be done by firs multiplying the dollar-per-MWh price an
APGC will receive in the capacity auction times the APGC's actud total sales volumes, and then
subtracting actud tota fuel costs. The contribution from the revenues a the capacity auction
price can then be compared to the contribution in the ECOM mode. Rdiant believes that
OPC's and ARM's suggested method creates a mismatch of inputs and thereby distorts the true
amount of stranded costs. The mismatch occurs because the calculation that OPC and ARM
propose would include the prices from the capacity auction, but the sales volumes and fud costs
from the ECOM modd. This creates the posshbility that the capacity auction's contribution to
stranded costs could be significantly overstated or understated. Rdiant noted that in Senate Bill
7, the legidature dlowed utilities to recover their stranded costs, but provided that they should
not over-recover those stranded costs. Reliant replied that under OPC's and ARM's proposd,
the APGC would aimost certainly under-recover or over-recover stranded costs, because the

actud sdes volumes and fud costs will undoubtedly vary from the amounts in the ECOM
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modd. Asit did in its comments, Reliant provided in its replies numerica examples illustrating
its contentions. Reliant argued that because OPC's and ARM's narrow interpretation of PURA
§39.262(d)(2) would generate inaccurate numbers for purposes of the true-up, that

interpretation should be rejected.

The commission concludes that PURA 839.262(d)(2) does not mandate that the capacity
auction true-up calculation be done within the context of the ECOM model. The purpose of
PURA §39.262(d)(2) is to reconcile and update the effects of power costs on revenues, and no
requirement to use the ECOM mode for this purpose is specified in the statute.  Further, with
regard to the consderation of fuel costs, when interpreting the phrase "power cost projections’
in PURA 839.262(d)(2), it is appropriate to interpret the term to include not only market
revenues, but aso the fud costs that are part of the regulated revenue requirement. Because the
purpose of the capacity auction true-up is to reflect actual power cogts for 2002 and 2003, the
way to achieve this objective is to use updated, actua data for power cods that include the
effects of fuel. To do so is comparable to the commission's decision in Docket Number 22344,
Generic Issues Associated with Applications for Approval of Unbundled Cost of Service
Rate Pursuant to PURA 8§39.201 and Public Utility Commission Substantive Rule
§25.344, in which the commission established updated gas prices and then reflected those
updated prices in both the market-revenue calculations and regulated-revenue caculations of
the ECOM modd. The commission believesit islogica to assume that the legidature intended

that fuel costs be updated because falure to do so could conceivably lead to unfar and
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unpredictable results for one set of parties or the other, as noted by Rdiant. Another way to
understand this point is to assume an extreme hypothetica—for example, assume that the use of
the capacity auction results in the true-up did not occur until, say, 2025. To get a correct
ECOM reault, actud sdes and fud costs would have to be used for dl the intervening years.
Otherwise, the result would be meaningless, because the origind projected data would not be

comparable to actud, redized data.

Smilaly, he commission agrees that it is appropriate to adjust sdes figures in the ECOM
model for comparison to capacity auction prices. Rdiant gives examples in its reply comments
showing that if the sales and fuel amounts are not adjusted with market revenues, the result can
be ether a benefit or a detriment to a company, depending on the direction and magnitude of
the changes to the inputs. The commission does not presume that the legidature intended to

have such an unpredictable and potentidly unfair result.

Additionaly, caculating the capacity auction true-up without the use of the ECOM mode
avoids various controversd issues related to use of the mode, including issues related to the
"Plant Economics’ sheet in the modd, questions regarding the generation-mix inputs, and other
issues. The commission therefore has revised the rule to provide for calculation of the capacity
auction true-up outside of the ECOM modd. The commission finds that Reliant's and AEP's

recommended agpproach, in which aggregated capacity auction revenues, actud fud costs, and
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sales amounts are compared to data from the ECOM mode, is appropriate. The rule has been

modified to incorporate this change.

Preamble Question #2: Should the final rule incorporate criteria for determining whether
a utility has used good-faith attempts to renegotiate above-cost fuel and purchased

power costs as required by PURA 839.252(d)? If so, what should those criteria be?

TIEC and Cities supported the incorporation of specific criteria, but stated that the criteria
should not be exclusive and the commission should make the determination on a case-by-case
bass. The commission should preserve the flexibility to examine a wide range of utility actions
that may impact the amount of a utility's stranded codts, including actions of its APGC or

affiliated retail eectric provider (AREP).

OPC, ARM, TXU, and Reliant agreed that specific criteria should not be incorporated into the
rule to measure compliance with PURA 839.252(d). Reliant stated that each utility has aunique
st of fud and purchased power contracts, and the determination as to whether the utility has
made a good-faith attempt to renegotiate its contracts can be determined only on a case-by-
cae bass. ARM suggested that the commission should consider the utility's management of its
fud and purchased power contracts, and the exercise of any discretion permitted by any

contract to lower costs. TXU added that the commission should use a case-by-case approach
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because each utility will have contracts with different terms and conditions, and the legidature

chose not to establish any specific criteria

The commission believes that specific criteria for determining whether a utility has used good-
fath attempts to renegotiate above-cost fue and purchased power costs should not be
incorporated in the rule to measure compliance with PURA 839.252(d). That determination

should be made on a case-by-case basis. Therefore, no change to the rule has been made.

Preamble Question #3: The definitions of market price used in subsection (j) of the
proposed rule use the same mix of power products (i.e., based on a three-year full
requirements request for proposal and 12 months of capacity auction products)
developed in the price to beat rule (Substantive Rule §825.41) to permit adjustments to the
price to beat. Isthis the appropriate method to determine the "prevailing market price"
or is another method more appropriate? If this method is appropriate, should the prices

used be forward looking or should they be historical prices?

Nearly dl of the commenters expressed concerns about the proposed methodology for
determining the prevaling market price used in the reconciliaion (the "retail clawback™)
between the price to beat (PTB) rates charged by the AREP and the market prices for
resdentiad and smal commercid customers. Some commenters proposed aternative methods

to determine the prevailing market price.  The utilities generally supported an approach that
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would involve compilation of retail market prices by an independent third party. However,
ARM, TIEC, and OPC advocated basing the market price solely on the capacity auction
results, shaped for retail PTB loads. Specific comments on the retail clawback are discussed

beow.

Modified Capacity Auction Method

ARM argued that the methodology in the proposed rule is not appropriate because it utilizes the
results of "phantonm’ requests for proposas (RFPs) to serve load that responding bidders will
not actualy be permitted to serve. Cities dso questioned whether the contemplated RFPs for
hypothetical load would result in competitive bids that accurately reflect true market prices.
Failure to use true market prices increases the likelihood that the retaill clawback will be
undervalued. ARM further contended that too much research and analysis would be required
to respond to a hypotheticd RFP. ARM recommended determining the prevailing market price
solely by reference to the winning bids for power purchased in the capacity auctions, shaped to
serve a resdentia or smal commercid customer, as appropriate. ARM clamed that this
method not only bases the determination of market price on actud transactions, but aso
provides an important check on any incentive a utility may have to "game" the capacity auction
prices. ARM explained that tying the market price used in the wholesale clawback to that used
for the retail clawback provides a necessary check on any potentia attempts by the utilities to

manipulate the true-up. Accordingly, ARM recommended deleting the definitions of resdentia
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market price of dectricity and smal commercid market price of eectricity in proposed
subsections (¢)(7) and (c)(9), respectively, and instead using definitions that would equate to the

basdl oad capacity auction price of wholesade eectricity.

Initsinitid comments, TIEC recommended specifying that the three-year full requirements RFP
require firm bids for a prospective three-year period. TIEC explained that the forward-looking
requirement would ensure that bona fide bids would result. TIEC added that the utility should
have the burden of proof that it conducted a legitimate, widdly advertised RFP. TXU objected
to this recommendation, noting that it would exacerbate problems associated with using
wholesale prices to determine retall rates. Further, TXU argued that using firm bids for a three-
year period would be incondgent with the view that PURA requires higorica price
comparisons for the true-up. In its reply comments, TIEC recognized that obtaining bona fide,
binding offers through an RFP may prove to be too difficult. Consequently, TIEC agreed with
ARM that cagpacity auction prices alone, shaped for residential and smal commercid customers,
should be employed as the starting point for developing retail market prices. TIEC aso agreed
that the same capacity auction market prices should be used in both the capacity auction true-up
and the retall clawback in order to avoid gaming. OPC initidly supported the market price
definition in the proposed rule. However, in its reply comments, OPC agreed with those parties
advocating use of capacity entitlements aone, properly shaped for each customer class, as a

proxy for the retail market price.
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ARM and TIEC recommended that the true-up rule establish the principle of using capacity
auction prices as the bads for market prices, and that an implementation workshop be
convened to address the specifics of the transformation and shaping for residentid and smal
commercid customers. TIEC aso suggested that the auction prices be shaped to serve an
industrid customer if the rule requires the ECOM mode to be rerun for the capacity auction
true-up per PURA 839.262(d)(2). Cities added that the capacity auction products and prices
must be appropriately balanced to reflect the specific utility's discrete load shape, because the
capacity auction products reflect supply-side components. In addition, TIEC noted that it is
more appropriate to use the entire 2002 and 2003 time frame for the capacity auction portion of

the calculation rather than the one-year period in the proposed rule.

Entergy replied that these comments by Cities, ARM, and TIEC identify red limitations in the
proposed rule, but that none of the proposed modifications would calculate atrue retal price or
resolve the fundamenta problems inherent in attempting to use wholesde market indicators to

derive retail prices.

Moreover, AEP replied that the concern over gaming the capacity auction is not redistic. AEP
suggested that this idea rests on the unsupported premise that the utility, rather than the market,
would control the auction prices. AEP dso said that it means that the utility would engage in the
economicaly perverse behavior of minimizing its gains from the capacity auction. Reiant and

TXU dso rgected ARM's arguments that a utility could game the capacity auctions by flooding
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the market with capacity to depress prices. Reliant questioned why retail eectric providers
(REPs) represented by ARM fear depressed prices for the wholesde eectricity they will buy.
Rdiant ated that regardless, a baancing of the retall and wholesale clawbacks will occur if
actual, observed market prices (i.e., Electricity Facts Labels) are used because retail prices will
reflect wholesale prices and wholesde prices will be influenced by the capacity auctions.
Moreover, TXU suggested that gaming is not a concern because the capacity auctions are
conducted under the commission's rules. Entergy aso opposed the use of capacity auction
prices. In addition, Entergy argued againgt proposed modifications to capacity auction pricesto
reflect the cost of retail service because the load shaping process contemplated by TIEC and

ARM would be complex and contentious.

Electricity Facts Label Proposals

Rdiant, TXU, Entergy, AEP, and TNMP pointed out severd shortcomings with the method in
the proposed rule, most notably that it does not provide for a historica price comparison and
does not capture dl of the costs associated with providing retail eectric service (eg., line losses,
SO fees, capacity codts, ancillary services, taxes, and sdes and adminidtrative costs). AEP
argued that the use of RFPs and/or cgpacity auction results is fundamentaly flawed because
these methods do not yield aretall price. AEP explained that the proposed calculation is based
on prices for products traded in the wholesale market rather than the retail market. According

to AEP, thiswill amogt certainly understate the prevailing market price and, therefore, overstate
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the amount of the retall clawback. AEP aso suggested that decisions regarding relative
weighting or blending of RFP and capacity auction results could have a large and potentidly
arbitrary effect. Entergy emphasized that the rule must reflect dl of the costs associated with
sarving retall load. Entergy noted that there are significant costs associated with converting a
wholesale product into a retall product, and that the commission should rely on retail market
price indicators to determine the clawback. Moreover, Entergy argued tha in the order
adopting the PTB rule, the commission recognized that the "representative power price’ was
intended to serve only as a benchmark to track market changes. TNMP sated that PURA
§39.262(c) compares the PTB and the price of retail eectric service, not the PTB and
wholesde eectricity price. TXU agreed that there should be a retail-to-retail comparison,
noting that the methodology in the proposed rule would not even reflect an accurate cost of
wholesdle power. TXU clamed tha a RFP issued by an AREP a a time when al other
AREPs are issuing the same type of RFP, and for a purpose mandated by commisson rule
rather than an actua need for power, will not provoke a valid market response. TXU argued
that bidders will know that the RFPs are not bona-fide requests, i.e., that they are not being
issued with an expectation of purchasng power. Findly, TXU noted that the proposed

methodology is not appropriate for non-generating entities such as TXU SESCO.

Rdiant commented that there is inadequate specificity in the proposed rule to actudly caculate
the retail price surrogate, and that the proposed method would result in additiona adminigtrative

cods and esimation error. Rdiant aso stated that it is unlikely that competitive REPs would
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enter into three-year contracts a this stage of the market. Moreover, Reliant noted that the
associated price from a three-year RFP would reflect at least one full year of full-requirements
retail service that falls outsde the period being trued up. According to Reliant, the retail price
surrogate as caculated under the proposed rule would not reflect the actud retail prices charged

by competing REPs, nor would it result in avaue that is comparable to the PTB.

Rdiant, TXU, Entergy, AEP, and TNMP supported using an actud, observable retail market
price to compare to the PTB ingead of an adminidratively determined market price. The
utilities generdly supported using an independent third party, such as an accounting firm, which
would be overseen by the Electric Rdiability Council of Texas (ERCOT) or the commission, to
compile market prices offered by REPs during the 2002-2003 period. The utilities suggested
that the independent party could use Electricity Facts Labels and other information to obtain
data on prices and caculate a weighted average of retall prices charged by al REPs to

resdentia and small commercid customers within the AREPs sarvice area

More specificaly, TXU recommended using prices stated on REPS Electricity Facts Labes
times the system average use for each class to caculate the average prices per kilowatt-hour
(kwh) for residentid and small commercid customers. TXU sad that the overdl market price
should be caculated by weighting the number of customers served in the territory by each REP,
including the AREP and provider of last resort (POLR), under each price times the average

prices per kWh. TXU suggested that al REPs should be required to report, on a confidentia
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bag's, their customer count to an independent third party designated by the commisson. These

reports should be filed quarterly.

AEP dso recommended that an independent entity act as a retail market price collection and
caculatiion agent during the 2002-2003 period to gather the data necessary to support retail
clawback caculaions. AEP suggested that on a monthly basis, the caculaion agent would
collect dl retail market prices and monitor PTB tariffs to caculate (tariff by tariff) the difference
between a weighted average of actua market price offers taken and the PTB in each AREP's
transmission and distribution utility (TDU) service area. AEP said the market price offers would
be weighted by volume data available from the Electric Rdiability Council of Texas (ERCOT)
for each of the respective REP's offers. AEP suggested that the results would be subject to

commission audit with any privileged data remaining confidentid.

Rdiant dso preferred using an independent third party to collect data usng Electricity Facts
Labes to determine the prevailing market price. Reliant recommended revising subsections (C)
and () such that the market prices for resdentid and smal commercid customers in effect on
January 1, 2004, as calculated by the independent third party, be compared to the PTB on that
date. Rdiant suggested that the market prices be obtained from pricing disclosures pursuant to
8§25475(e), rdding to Information Disclosures to Residentid and Smal Commercid
Customers. Under Reliant's proposd, the difference between the PTB and market price would

be compared to the statutory maximum of $150 per customer, multiplied by the difference
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between the number of gpplicable customers taking PTB service from the AREP in its affiliated
TDU area and the number of customers being served by the AREP outside its affiliated TDU

region on January 1, 2004.

If the commission chooses indead to use the cagpacity auctions to determine the prevailing
market price, Reliant emphasized that dl costs must be included and the estimated commodity
cost must be calculated with gppropriate consideration of the load shape of PTB customers. As
initidly presented, Reliant's proposa for the capacity auction method used data from the most
recent capacity auction prior to the determination date to establish the commodity component of
the retall price. However, upon reviewing the comments of other parties, Rdiant recognized
that because capacity auction prices are indicative of future markets, the prices from the most
recent capacity auction prior to the determination date may not truly reflect retail prices on that
date. Thus, Reliant recommended changing subsections (¢) and (j) such that the market clearing
prices from al capacity auction products delivered during the years 2002 and 2003 be used to
determine the commodity component of the retail price. Reliant dso proposed language to
include line losses, fees, and taxes specific to sarving resdentid and smal commercid
customers, respectively, as well as a $ 0.5 per kWh alowance for sdes and adminigtrative
coss. Rdiant further stated that even though the eectric power price (i.e, commodity price
before adjusting for costs of retall service) may be determined by observing capacity auction
prices over a period of time, the retall clawback must gill be determined using the number of

customers on the PTB as of January 1, 2004 to comport with PURA 8§839.262(e). Reliant said
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this assures computational consstency between the amount of credit due to the TDU and the
legidatively imposad cap which is determined by multiplying that number of customers, minus
the number of customers obtained outside the TDU's sarvice area, by $150. Thus, while
Rdiant maintained that its Electricity Facts Labd proposd isthe preferred method, a reasonable

capacity auction gpproach is available.

Entergy suggested that, because the legidature explicitly required that capacity auction prices be
used in one portion of the true-up (i.e, the reconciliation of PURA 839.262(d)(2)), it
presumably did not intend that such prices be used in the retail clawback where they are not
mentioned. Like the other utilities, Entergy preferred deriving the retall market prices using
weighted prices from the Electricity Facts Labels and other market information gathered by an
independent third party. However, Entergy aso recognized that a properly structured RFP
process could be a viable method for determining the market price so long as the bids were red
bids (i.e., capable of being accepted) and the products being bid mirrored PTB service

obligations and risks.

TNMP suggested that the methodology for determining the prevailing market price would be
most promptly addressed through use of survey techniques to be proposed by each affiliated
REP, based on the particular circumstances in that REP's service area, as approved by the

commisson.
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TIEC contended that AEP's proposa for retaining an independent entity to calculate market
prices may yidd limited survey results due to confidentiaity concerns, may be a cumbersome
and codly approach, and may be subject to manipulation. ARM strongly opposed
recommendations that the prices be obtained either from the Electricity Facts Label or compiled
by an independent third party from prices charged by REPs. ARM objections to an
independent third party administrator compiling pricing and customer load informetion included
potentidly large costs and adminigrative burdens on REPs to the benefit of the AREPs. Most
important to REPs, ARM expressed concern that there is no way the commission can ensure
the confidentiaity of competitive REP's customer and pricing data provided to the commission.
Cities sad that it had no conceptud objection to basing the clawback caculation on a
comparison of PTB prices and a weighted average of retail prices offered by competitors.
However, Cities believed that this would require the disclosure of highly sendtive and
confidentia information that may be difficult to obtain for larger commercid customers. Further,

it may not be possible for the commission to require disclosure of thisinformation.

AEP responded, however, that the commisson is accusomed to handling proprietary
information, that PURA 839.352(f) contemplates that the commission may need to have access
to confidentid information, and that providing it is consgstent with REP reporting requirements of
PURA 839.352(c). AEP dso pointed out that the customer protection rules also recognize the
commisson's authority to obtain confidentia information. AEP argued that the commission has

clear authority to obtain both the Electricity Facts Labels and the Terms of Service documents,



PROJECT NO. 23571 ORDER PAGE 26 OF 135

which are the two primary sources for obtaining REPS retall market prices. Entergy suggested
that commission involvement would permit the discovery of market data, while adminigtration by

an independent third party could assure the confidentiality necessary to protect the data.

Some participants in the public hearing commented that the Electricity Facts Labels were not
indicative of prices pad by commercid customers. ARM argued that the Electricity Facts
Labd is not representative of al the prices charged to smal commercia customer loads because
its ignores prices charged to customers whose load approaches the 1000 kW cutoff for the
PTB load. In addition, ARM noted that the prices on the Electricity Facts Label are based on
representative, not actual, consumption levels, and as such, do not reflect actud prices in the
market. TIEC added that the utilities Electricity Fact Label proposals are inadequate because
the resulting prices reflect arbitrarily sdlected consumption levels that will not accurately reflect
the actua price offered in the market to al PTB customers. TXU noted, however, that usage
levels of gpproximatdy 84% of its customers fdl within the Electricity Facts Labels usage levels
of 1,500, 2,500, and 3,500 kWh per month. Therefore, TXU argued that the prices on the
Electricity Facts Labels provide a reliable estimation of the prices available to the vast mgority
of PTB customers. For the smdl number of commercid PTB customers whose usage does not
fdl within the Electricity Facts Labd levels, TXU suggested that REPs could submit rate

information to an independent third party.
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The commission finds that the modified cagpacity auction method proposed by ARM, TIEC, and
OPC for determining market prices would be complex and difficult to adminigter. It would dso
likely lead to litigation over how to properly shape the capacity auction prices to retall load.
Therefore, the commisson agrees with those parties advocating the use of actua, observed
market prices, rather than adminigtratively determined prices, for comparison to the PTB rates
for resdentid and smal commercid customers. By using actud retail prices in the marketplace,
there is no need to develop complex procedures for converting wholesale prices to retail prices.
The Electricity Facts Labels will be an important source of this market data and can be
supplemented by other information—such as customer counts, volume levels, and prices offered
to customers that do not fall within the Electricity Facts Labe usage levels—provided by REPs
on a confidentia basis to an independent third party designated by the commisson. Additiond
information may need to be obtained from ERCOT for this purpose. REPs can aso redact

senditive customer information and present aggregated information to protect confidentiaity.

The commisson prefers TXU's methodology for caculating the weighted average of prices
during 2002 and 2003 on a quarterly basis to determine the prevailing market price. However,
for reasons set forth below, the commission does not agree with TXU's proposa to include
POLR and PTB rates in the prevailing market price. The commission amends the definitions of
resdential and smal commercia market price of eectricity in proposed subsections (c)(7) and

(©)(9) accordingly (also see additiond discussion regarding these definitions in §25.263(¢c)—
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Definitions). Dealls regarding funding, oversght, timing, minimum switching threshold, and

what rates to include in the comparison are discussed below.

Funding and Oversight

Mog of the utilities suggested that either ERCOT or the commission oversee the independent
third party, and that the costs be spread to al market participants. However, AEP, Entergy,
and TXU agreed that such cogts should be recovered from only the AREPs. AEP dated it
would be appropriate for ERCOT to oversee the survey of retail prices and for al market
participants to share in its funding, noting that PURA 839.151 provides adequate authority for
this approach. AEP was not opposed, however, to having athird party contracted to carry out
the survey with the commisson's oversght and necessary funding reasonably dlocated among
and recovered from the AREPs. AEP suggested that a working group of affected market
participants be established to collaborate and provide recommendations to the commission
regarding a third-party agent and other processes and reporting requirements.  Entergy
recommended that the process be overseen by either ERCOT or the commission, or both, as
long as it is actudly conducted by an independent third party such as a reputable accounting
firm. Entergy agreed with AEP that PURA §39.151 provides statutory authority for ERCOT to
administer the program and to spread the costs to market participants. Entergy aso stated that
its affiliated REP would be willing to fund its share of the process if the commission determines

that it should be funded only by AREPs. Entergy noted, however, that it would be fairer and
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more gppropriate to spread the costs to al market participants and, hence, to al customers. In
response to questions a the public hearing concerning the commission's ability to require REPs
to pay for the independent third party, TXU aso sated that it is willing to share such costs with
other AREPs and, if cost-sharing is agreed to by the utilities, no question of the commisson's
authority arises.  In the dternative, TXU commented that the commisson has in the past
required utilities to pay for an independent witness in a proceeding. Reliant added that in
previous proceedings a the commission, outsde consultants have been retained for specific
purposes under contracts executed by a number of the parties to a particular proceeding.
Rdiant explained that in the past, consultants performed their work under the direction of the
Staff, but the consultants fees and expenses were paid by the utility and often recovered
through rates or other mechanisms. Rdiant suggested that a smilar procedure could be
employed to compute the retail clawvback. Reliant said it is agreegble to entering into a multi-
party contract to hire the needed independent third party and to paying its share of the expenses
incurred under the contract. Entergy and Reliant did not anticipate that the costs would be

sgnificant.

The commisson agrees with the utilities that an independent third party, such as a reputable
accounting firm, should be used to collect the necessary information and caculate the prevailing
market price. It is appropriate for the commission to oversee this process and thereby ensure
that the methodology is applied in accordance with this rule and commisson orders. The

commission gppreciates the compromise position presented by the utilities to agree to pay for
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the cogts associated with this independent third-party process. The commisson agrees with
Entergy and Rdiant that these costs should not be significant. Moreover, because of the
commission's oversght role, the commisson will ensure the codts are reasonable.  Further,
because the retail clawback is a responsihbility of the AREP and TDU, it is not gppropriate that
other market participants should have to bear the cost of hiring the third-party consultant.
Therefore, the commission finds that only the AREPs should pay for the cogts of determining the
prevailing market price of eectricity. The commisson adds a new definition for "independent
third party” to the rule and will initiate a proceeding to designate the independent third party and

determine the cost alocation between AREPS.

Timing Issues

Numerous commenters emphasized that comparison of the PTB and prevailing market prices
should reflect the period through January 1, 2004, not a "sngpshot” on a single date (i.e,
January 1, 2004). Entergy stated that the proposed rule compares the PTB and market prices
on January 1, 2004, but that PURA calls for the comparison to be made during the period the
PTB isin effect through January 1, 2004. Entergy claimed that, to be accurate, the clawback
reconciliation must be based on a periodic comparison of the PTB and market prices—perhaps
on a quarterly bass—during 2002 and 2003. Entergy noted that the recent volatility in natura
gas prices illugtrates the importance of consdering prices over the entire period and not smply

at one moment in time. TXU agreed that the proposed rule is flawed in providing for a true-up
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based on a PTB sngpshot. TNMP aso questioned why the rule provides for the determination
of the market price on a sngle day when the definition of market price anticipates use of the
smple average of bids for athree-year period. AEP Stated that inter-tempora issues make the
ultimate timing of the price comparison incorrect because it cregtes a timing mismaich. AEP
explained that the proposed caculation incorrectly compares PTB volumes from 2002 and
2003 to market prices obtained at the beginning of 2004 for the period 2004 to 2006. This

results from the rule's use of aforward-looking RFP.

OPC dso argued that the use of a January 1, 2004 market price and the PTB on that particular
date, rather than the actua historica prevailing market prices and PTB gpplied during 2002 and
2003, is inconsistent with PURA 839.262(e). Reliant commented that, contrary to what OPC
argues, the gtatute does not require the use of data from the years 2002 and 2003; it only
requires that the prevailing market price and the PTB be from "the same time period,” and that
requirement can be met by using the January 1, 2004 date for both. Reiant argued thet there is
no basis for OPC's assertion that "the market prices in 2002 and 2003 are likely to be
sgnificantly lower than in 2004, whereas the PTB in 2004 is likely to be much lower than the
PTB in 2002 and 2003." Rdiant suggested that it is more likely that the soread between the
prevailing market price and the PTB will be rdatively unchanged from the start of customer
choice to January 1, 2004, because of alowable fuel and purchased power adjustments to the
PTB. Thus, Reliant contended that it makes sense to use data from that date for measuring the

retail clawback.
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The commisson agrees with the mgority of parties recommending that the PTB and market
prices be compared on a periodic basis through January 1, 2004, rather than on January 1,
2004. PURA 839.262(e) states that "To the extent the price to beat exceeded the market
price of dectricity, the affiliated retail dectric provider shdl reconcile and credit to the affiliated
transmission and didribution utility any positive difference between the price to beat established
under Section 39.202 ... and the prevailing market price of eectricity during the same time
period.” The commisson believes that this provison requires a reconciliation of the PTB and
market prices during the same period (i.e., the period from 2002 through 2003), rather than a

sngpshot comparison on January 1, 2004.

Minimum Switching Threshold

Entergy and AEP proposed that an AREP should be exempt from the retaill clawback if
customer switching has not exceeded a minimum threshold of 5.0% as of January 1, 2004. The
actud switching rate for this caculation would be caculated in the same manner specified in
§25.41(i). AEP clamed that the 5.0% threshold captures those circumstances where there is
0 little customer switching that it can be fairly concluded that the PTB is the market price for
that area. In these cases, AEP argued, there would be no need to caculate the retail clawback.
Entergy proposed using a preliminary threshold assessment, based on visible customer switching

data and wholesde prices, to determine whether to conduct a more thorough clawback
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asessment.  Under Entergy’'s proposd, if the commission determined that less than 5.0% of
resdentid and smal commercia customers have switched to non-affiliated REPS, no further
clawback investigation would be necessary. Entergy suggested that the commission could o
employ an assessment based on wholesde market data such as hourly baancing energy
transactions during 2002 and 2003. Entergy claimed that because these data would not include
retail codts, it would underdtate the actud market price of retail service. If the wholesale
benchmark exceeds the PTB, Entergy argued that the commisson could determine with
confidence that no further clawback was required. Entergy contended that these preliminary
threshold assessments avoid the necessity of a full clawback proceeding if the market has not

developed in some aress.

OPC commented that PURA does not dlow for a minimum switching threshold. According to
OPC, if few customers switch, at the very least there should be a caculation of the excess
profits of the affiliated REP and a commission finding of whether the amount is materia enough

to require arefund.

The commission recognizes that if there is very little customer switching to competitive REPs in
an areg, it could indicate that the PTB is at or below the market price. However, there could be
numerous reasons—besides price—why customers do not sdect aternative providers for
eectricity. Likewise, competitive REPs may avoid certain markets for reasons other than not

being able to compete with the PTB. Obvioudy, if there are no customers switching and no
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REPs making offersin an area, there is no need for the retail clawback because there is nothing
to compare to the PTB. The commission is reluctant at this point, however, to establish an
arbitrary leve for a minimum switching threshold. Nonetheless, if there is evidence that a
market has not developed in a certain area, the commisson may consder good cause

exceptions, on a case-by-case bas's, to the retail clawback provisons of therule.

POLR and PTB Prices

AEP suggested that market price should include offers by competitive REPs, PTB rates, POLR
rates, and rates provided to state ingtitutions. TXU aso commented that a determination of the
prevailing market price should take into account the rate that al customers have chosen to pay,
including PTB and POLR customers. TXU claimed that if the market price were determined by

ignoring the PTB rate, the result would be skewed.

Cities emphasized, however, that it was absurd to include PTB and POLR customers and
prices in the cdculation of the benchmark-unregulated price because it was contrary to
legidative intent to include regulated prices and it would diminate the dgnificance of the
clawback. Cities was especidly criticd of AEP, which queried how price could be determined
in amarket in which the only price was the PTB because AEP's hypothetical only demonstrated
that a clawback would not apply under its scenario. ARM and OPC agreed that it would be

inappropriate to use the PTB or POLR rates to estimate the market price because those are
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regulated rates gpproved by the commission, not market-based rates. OPC added that
including the PTB in the market price would dramaticaly overestimate market prices due to the
dominance of the PTB in the weighted average. OPC further argued that the prices of premium
electricity, such as green power, must be excluded. TIEC added that it would defest the
purpose of the PTB clawback to include regulated rates such as POLR and the PTB in the

market price caculation.

The commission disagrees with AEP and TXU that PTB and POLR rates should be included in
the determination of prevailing market price. The commission interprets PURA 839.262(€) to
make a digtinction between the price to beat and other prices in the market when it provides
that "to the extent that the price to beat exceeded the market price of dectricity, the affiliated
retall eectric provider shdl reconcile and credit to the affiliated transmisson and distribution
utility any postive difference between the price to beet ... and the prevailing market price.”
Therefore, the commission concludes that the PTB should not be included in determining the
prevailing market price for purposes of the retail clawback. Furthermore, the POLR rate is a
regulated rate that requires gpprova by the commission. It is not expected that customers will
voluntarily select the POLR price, but rather customers will default to the POLR if their service
is terminated by their chosen REP, ether for non-payment or if the REP goes out of business.
POLR service is unique in this sense and the price should reflect the cost of providing the safety
net accorded by POLR service. Therefore, POLR rates should not be consdered in

determining market prices.
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Applicability of Retail Clawback to Non-Stranded Cost Utilities

AEP argued that the rule should not require non-stranded cost utilities, such as Southwestern
Electric Power Company (SWEPCO) and West Texas Utilities (WTU), to participate in the
retail clawback. AEP clamed that PURA makes clear that the overal purpose of the true-up is
to ensure that a utility may not over-recover stranded costs. Moreover, AEP sated that the
retail clawback provision is designed to prevent over-recovery of stranded costs. AEP aso
noted that non-stranded cost utilities will have a PTB that is unlikely to exceed market prices by

any appreciable extent.

The commission disagrees with AEP. The purpose of the retall clawback is to capture and
return to customers the price differentia between the market price of power and the PTB during
the period between the start of competition and the time of the true-up. If there is little price
differential between the market price and the PTB for non-stranded cost utilities, such as

SWEPCO and WTU, then the amount returned to customers will smply be less.

Comments on specific sections of the rule:

§25.263(a)—Purpose
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TXU recommended replacing the phrase "excess revenues' in subsection (a) with ether "excess
profits' or "excess net revenues' to recognize the costs an AREP incurs in providing service.
TXU noted that an AREP's revenues cannot be considered until al costs incurred in producing
the services that generated the revenues are covered. Accordingly, TXU recommended
revisng subsection () to refer to "the level of excess profits from customers' rather than "the

level of excessrevenues."

The commission agrees in pat. The portion of the purpose statement discussed in TXU's
comment concernsthe retail clawback provisons of PURA §39.262(€), which provides that the
AREP mugt credit to the affilisted TDU any positive difference between the PTB, reduced by
the nonbypassable delivery charge, and the prevailing market price of eectricity. However,
because the statute addresses only nonbypassable charges, the commission does not believe
that further adjustments to account for other AREP expenses are gppropriate. The commission
has revised subsection (@) to refer to revenues net of nonbypassable delivery charges. No other

changes were made in response to this comment.

Reiant commented that, as currently written, the proposed rule could be interpreted to preclude
the recovery of regulatory assets that are not adready being recovered through a trangtion
charge (TC). In its securitization case, Reliant was specificaly permitted to seek in future
proceedings stranded cost recovery of generation-related regulatory assets thet it did not seek

to recover in its initid securitization case.  The true-up proceeding dearly involves the
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caculation of granded codts, and this provison of the proposed rule should be written to
comport with the financing order issued in Reliant's securitization case, PUC Docket Number
21665, Application of Reliant Energy, Incorporated for a Financing Order to Securitize

Regulatory Assets and Other Qualified Costs (June 1, 2000).

In its reply comments, ARM agreed with Reliant that the rule should not be read to preclude
recovery of generation-related regulatory assets specificaly permitted by the commission to be
consdered in a proceeding pursuant to a securitization case.  ARM recommended a
modification to Reliant's proposed language to ensure that it is not interpreted to include

regulatory assets that have been gpproved for securitization but not securitized.

The commission agrees with Rdiant and ARM that regulatory assets not previoudy gpproved
for securitization are igible for recovery in the true-up proceeding and amends the proposed

rule as recommended by ARM.

§25.263(b)—Application

EPE requested that the rule be revised to clarify that it has no claim for cost recovery and is
exempt from the provisions of PURA Chapter 39 pursuant to PURA §39.102(c) until the end
of the ten-year base-rate freeze imposed under Docket Number 12700, Application of El

Paso Electric Company for Authority to Change Rates. EPE further requested revisions to
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subsections (d)(2), (1)(1), and (1)(2) to reflect that EPE is not subject to the portions of the true-

up that relate to Stranded cost determination and recovery.

The commission does not believe any rule changes are needed to address EPE's concerns.
Firg, the rule is written in a manner that provides for later true-ups for utilities that do not go to
competition on January 1, 2002. For example, subsection (€)(4) provides that the commission
may update orders issued in a generic true-up proceeding for any utility whose customers are
not offered customer choice on January 1, 2002. Further, the provisons of subsection (d)
explicitly address which components of the true-up proceeding apply to stranded and non-
sranded cogt utilities, specific provisons for EPE are unnecessary.  Accordingly, no changes

were made in response to these comments.

§25.263(c)—Definitions

§25.263(c)(1) (definition of capacity auction total price of power)

TXU suggested modifying the definition for "capacity auction totd price of power™ in order to

account for the fact that the APGC will be financidly respongble for any scheduled energy,

regardless of whether it is actudly ddivered. ARM agreed with TXU's insertion of the word

"scheduled” in this definition.
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The commission agrees with TXU and ARM and has inserted the word "scheduled” into the

definition of cgpacity auction tota price of power.

Proposed §25.263(c)(3) (definition of mitigation)

Rdiant dated that the current definition of mitigation includes the term "commisson order,”
which is a vague term despite being intended in this context to incorporate the trangtion cases
that utilities such as Reliant entered into. Therefore, Reliant recommended that the definition be
rewritten to include "issued after 1996 that gpproved a utility's trangtion case’ at the end of the

definition.

The commission agrees that Rdiant's language adds darity to the definition of mitigation and

adopts the revison.

Proposed §25.263(c)(4) (definition of net value realized)

TIEC argued that the definition of "net value redized" should reflect the vaue of any emissons
credits and dl other items from the PURA §39.251(3) statutory definition of "generation assats’
that are associated with the sdle. Also, any tax impacts of the asset sde should be included in
the caculation of the net vaue redized. TXU agreed with TIEC's recommendation to include

dl items in PURA 839.251(3) in the definition of "net value redized." TXU dated that TIEC
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was unclear in its recommendation to include tax impacts of the asset sde in the caculation of
net vaue redized. Nevertheless, TXU recommended that TIEC's recommendation be rejected
because "net vaue redized" for an assat sde should be exclusive of taxes just as net vaue
redized in a sock sale does not include tax impacts. Reiant responded that such a change is
improper and unnecessary because the book vaue of the generation assets does not include any
tax effects, and book value must be compared to a sales price, which is aso not adjusted for
tax effects. The terms generation assets, market value, and stranded cost are dl clearly defined
terms in PURA 839.251, and the concept of book vaue is a wel known and clearly

understood term in the utility context. None of these terms includes consideration of tax effects.

The commission believes that because "net vaue redized" refers to compensation paid by a
buyer for generation assets, and generation assets are defined in PURA 839.251(3) and in PUC
Substantive Rule §825.5, no additiond definition of generation assets is necessary.  With regard
to the incdluson of tax effects, the commission agrees with TXU and Rdiant that "net vaue

redized" is exclusve of taxes and, accordingly, no change to the rule is necessary.

TIEC dso argued that to the extent that a utility and its APGC or unaffiliated PGC encumber
generdion assets in a manner that reduces their value, such encumbrances might violate the
datutory directive of PURA 839.252(d). TIEC recommended that the commission reserve the
right to adjust the net value redlized to reflect the impact of any limitations imposed by the sdller

on the purchaser's use of the acquired assets. TXU replied that PURA 839.262(h)(1) does not
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give the commission the authority to second-guess the outcome of the sale process and TIEC's

recommendation should be rejected.

The commission declines to revise the definition as recommended by TIEC. Therule providesa
mechanism for adjusting the book vaue of generation assets in the event that the requirements of
PURA 839.252(d) are not met. No further mechanisms to address such an eventudity are

required.

Proposed §25.263(c)(6)(definition of regulatory assets)

TNMP commented that the definition of "regulatory assets' contains an offset for the
"gpplicable" portion of generation-related investment tax credits per the statute. TNMP argued
that this off-set could result in a normaization violation of the Internad Revenue Code of 1986
and suggested adding "provided an offset by such applicable portion does not result in a
violation of the normdization rules of the code’ to the end of the definition. TIEC replied that a
change to the definition would be gppropriate only if the rule adso requires utilities to seek
private letter rulings from the Internd Revenue Service that dlow them to treet their invesment

tax credits in a manner that minimizes ECOM and the likdihood of such normaization violations.
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The commission does not believe TNMP's additiona language is necessary.  The definition of
regulatory assets used in the rule is the same as that in the statute.  Accordingly, no change to

the rule has been made.

Proposed §25.263(c)(7), (c)(8), (c)(9), and (c)(10) (definitions of residential market price
of electricity, residential net price to beat, small commercial price of eectricity, and small

commercial price to beat)

TNMP argued that if the commission does not abandon the use of a RFP, it needs to clarify the
time period in the proposd. TNMP dated that the PTB, which includes a fud component,
would change over time. Therefore, TNMP was unclear why it would be appropriate to use
the PTB on a single date as a point of comparison. TNMP aso argued that it is unclear
whether the three-year period runs from January 1, 2004 or runs from 2002 and includes
January 1, 2004. Finaly, TNMP commented that if the average is to be compared to the cost
on a single day, it might be reasonable to clarify the rule to determine the smple average of
costs on a daily bass. OPC, in conjunction with its response to Preamble Question #3,
suggested that the definitions should be revised to delete the January 1, 2004, reference
consgtent with a change that would compare the PTB revenues in 2002 and 2003 to the
product of PTB sales in 2002 and 2003 times the prevailing market prices (developed as
specified in the PTB rule) during 2002 and 2003. AEP commented that the definition

incorrectly compares PTB volumes from 2002 and 2003 to "market" prices obtained at the
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beginning of 2004 for the period 2004 to 2006. Entergy suggested that the definition of market
price is based on a snapshot comparison with the price to beat on January 1, 2004, rather than
a comparison over the years 2002 and 2003. Entergy suggested that the clawback
reconciliation must be based on a periodic comparison of the price to beat and market price—
perhaps on a quarterly bass—during 2002 and 2003. TXU recommended modifying the
definitions for resdentid and smdl commercid market price of dectricity in proposed
subsections (¢)(7) and (c)(9), respectively, to compare the average weighted PTB rates in effect

during the entire true-up period (i.e., from January 1, 2002 through January 1, 2004).

Severd commenters, in conjunction with their responses to Preamble Question #3, suggested
dternative definitions. TNMP contended that PURA 839.153(a) exempts entities such as
TNMP from the capacity auction; therefore, it would only fit under a portion of the definition.
TNMP suggested that the commisson adopt a definition that uses data from actua sdes
occurring in the affiliated REPS service aress; this would provide a reasonable estimate of the
market price available to PTB customersiif they chose to switch to a nonaffiliated REP from the
affiliated REP. Entergy commented that the market price definition is not based exclusvely on
retail market price indicators, but instead is based on an average of the results of RFPs to serve
retail customers and wholesale capacity auction prices. Entergy argued that there would be
ggnificant cods to transform wholesdle cods into retall costs. Entergy suggested using retal
market indicators from the beginning. AEP argued that the prevailing market price should be

measured in terms of prices offered to and accepted by customers in the retail eectricity
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market. AEP maintained that the wholesde transactions do not incorporate dl of the costs
included in retall markets. AEP suggested that the weighted-average net market price of
electricity should be computed from al price offers taken in the market, including PTB, POLR,
and prices discounted for specific customer classes. Reliant commented that if capacity auction
prices are to be used for estimating retail electric prices, these additiona costs must be captured
if avdid retail price comparison is to be made. Rdiant recommended that actual, observable
retail eectric prices from the Electricity Facts Labels be used to compare PTB prices. In the
dterndive, Reliant commented that if the commisson adopts a definition that is based on the
edimated cost of providing retall service, dl costs must be included and the estimated
commodity cost must be caculated with gppropriate congderation of the load shape of the PTB
customers. TXU aso commented that it does not make sense to make a comparison between
aretall PTB and awholesde market price, particularly because it ignores many of a REP's costs
of providing service to customers. TXU suggested that an appropriate method for determining
"market price’ would be to caculate a weighted average of the prices charged by al REPs to
ther resdentid and smal commercid cusomers within the AREPSs sarvice territory during the
period covered by the true-up, including customers who choose to be served a the PTB and
customers served by the POLR. TXU recommended that the average price per kWh for
resdentid and smdl commercid customers should be caculated usng the prices from the
Electricity Facts Labels. ARM recommended deleting the definitions of residentia market price
of dectricity and smal commercid price of dectricity and instead using a definition for market

price of eectricity that would equate to the basdoad capecity auction price of wholesae
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eectricity. TXU replied that using the capacity auction price does not reflect a retall-to-retall
comparison. Reiant stated that ARM's recommendations do not make sense, and that they
imply that REPs such as those represented by ARM will sdll dectricity to smdl commercid
customers with varying load shapes a the energy cost to serve a high load factor indudtrid
customer and with no markup for line losses, fees and taxes, adminidrative and sdlling codts, or
profit. Reiant commented that ARM's recommendations aso imply that REPs will sl
eectricity to resdential customers a only a 7.0% markup to cover the costs of meeting
variances in resdentid loads plus line losses, fees and taxes, adminigtrative and sdlling codts, and
profit. Reiant dso commented that if, in fact, ARM does expect REPs to sdll a essentidly
below-cogt prices, then that will be reflected in the Electricity Facts Labels, which Rdiant has
recommended be used. TNMP replied that the proposed definition is inconsstent with the
datute; the structure of the claw back provison depends on making a comparison between the
PTB and the price of retail dectric servicee ARM strongly opposed recommendations that
these prices be obtained ether from the Electricity Facts Label or compiled by an independent
third party from prices charged by REPs. ARM argued that the Electricity Facts Labels are not
representative of al the prices charged to smal commercid customer loads by REPS, because
they ignore prices charged to commercial customers whose load approaches the 1,000 kW
cutoff for PTB load. In addition, "the prices on the Electricity Facts Labe are based on
representative, not actual, consumption levels, and as such, do not reflect actud prices in the
market." ARM objections to an independent third party administrator compiling pricing and

customer load information included potentidly large costs and adminigtrative burdens on REPs
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to the benefit of the AREPs. Most important to REPs, ARM expressed concern that "there is
no way the commission can ensure the confidentiaity of competitive REPs customer and pricing
data provided to the commisson” ARM aso opposed incluson of PTB or POLR rates in the
determination of resdential or smal commercid market price of eectricity. ARM argued that
POLR and PTB rates are regulated rates, approved by the commission, and are not market

rates.

Consgtent with the commission's decisons with respect to Preamble Question #3 as previoudy
discussed, the commission has modified the definitions of resdential market price of dectricity,

resdentid net PTB, smdl commercid price of dectricity, and smal commercid PTB.

Proposed new §25.263(c)(14) (addition of definition for small commercial customer)

TXU recommended adding a definition for smadl commercid customer, which darifies that
unmetered guard and security light customers shdl not be consdered PTB customers for
purposes of the true-up calculation in subsection (j)(5)(A). TXU noted that this is necessary to
avoid the over-counting of customers because, under ERCOT procedures, a separate Electric
Service Identifier (ESl ID) is assgned to unmetered guard and security lights instead of
associating the lights with the service received by the cusomer. TXU added that the number of
ES IDswould far exceed the actua number of customersif ESl IDs are considered customers

for the purposes of the true-up. Reliant agreed with TXU's recommended addition because
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there will be an over-counting of smal commercid cusomers as of January 1, 2004 if a

correction is not made.

The commission agrees with TXU and Rdiant and haes included additiond language in

subsection (j) to address the over-counting issue.

Proposed new definition of stranded costs

AEP commented that it believed that it would be appropriate for the rule to include a definition

of stranded costs, which could track the statutory definition found in PURA 839.251(7).

The commission does not believe that a definition of stranded codts is necessary. Stranded

costs are defined in PURA §39.251(7).

§25.263(d)—Obligation to file a true-up proceeding

Rdiant commented that the rule should specify that Rdiant's true-up application will be filed on
January 12, 2004, as necessitated by its business separation plan previoudy approved by the
commisson in PUC Docket Number 21956, Reliant Energy, Incorporated Business
Separation Plan Filing Package. Reiant dated that while it understands that the commission

may desre to stagger the true-up application filing dates, particularly given the 150-day
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limitation in PURA 839.262(j), its AREP has been granted an option to purchase Rdiant's
generation assets a a market value determined under the Partial Stock Vauation Method based
on the highest 30 consecutive trading days out of the 120 consecutive trading days prior to
January 10, 2004. If Reiant were required to make its true-up filing on any day after January
12, 2004, there could be a difference between the vaue that Reliant actudly obtains for its
generation assats if sold to Rdiant Resources, Inc. (Rdiant's AREP) and the vaue of those

assets used in the true-up proceeding.

The commission acknowledges the timing issue associated with the filing of Rdiant's true-up
gpplication. However, the commission does not believe there is a need to address that issue in
this rule; it will be addressed in the true-up filing schedule to be issued by the commisson a a

|ater date.

TIEC commented that the rule should be clarified to require that the TDU, PGC, and REP
jointly make the true-up filing regardiess of whether they are dffiliated on the date the true-up
goplication is required to be filed. In paticular, TIEC noted that some utilities contemplate
spinning off certain affiliates and thus an afiliate relationship may not exist between components

of the previoudy bundled utilities on the date the true-up gpplication isfiled.
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The commisson disagrees. The teems AREP and APGC are defined in §25.5 to include
successors in interest of an dectric utility. Therefore, the terms as used in the rule are sufficient

to capture a REP that was initidly affiliated with a utility and subsequently spun off.

AEP and EGSl argued that the proposed rule goes too far in that it requires non-stranded cost
utilities to participate in the retail clawback portion of the true-up. Utilities without stranded
costs should be required to participate only in the fuel reconciliation portion of the true-up, and
PURA 839.262(a) supports this view because the overdl purpose of PURA §39.262 is to
ensure that a utility does not over-recover stranded costs. The retail clawback promotes the
objective of avoiding over-recovery of stranded costs by ensuring that, to the extent the PTB
exceeds retaill market prices, the excess is used to offset sranded costs. Requiring utilities that
are not seeking to recover stranded costs to participate in the retail clawback, which isintended
to avoid double recovery of stranded codts, is unfair. AEP aso recommended that an AREP
be exempt from the clawback if customer switching has not exceeded a minimum threshold as

of January 1, 2004. AEP recommended that this threshold should be set at 5.0%.

ARM generdly disagreed with these comments. ARM dtated that mog, if not dl, APGCs will
have afind fud factor to credit or bill to the TDU and al AREPswill be charging a PTB subject
to the retail clawback provisons of PURA §39.262(¢). ARM commented that, for AREPs
charging a PTB 0 low that competition is not likely to develop in their TDU's service areg, the

obligation to participate in the retaill clawback should apply only if a minimum threshold of
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switches is met. ARM recommended that the threshold be no greeter than 5.0% of the PTB

customers served by the AREP.

TIEC aso disagreed with commenters who suggested that non-stranded cost utilities should not
be required to participate in the retail clawback. TIEC argued that those commenters clams
that PURA 8§39.262 is intended to address stranded cost recovery only gloss over the fact that
PURA 839.262 dso addresses disposdition of fina fud balances. The retail clawback is
intended to protect PTB customers from paying excessive rates through the operation of the

PTB.

The commission disagrees with commenters suggesting that the retail clawback gpplies only to
non-stranded cogt utilities. The commission interprets PURA 839.262(e) to be a mechanism
that ensures utilities do not benefit if ther rates during the first two years of competition exceed
market rates. However, the commission agrees that in some cases the PTB may fal below
market prices and few customers will have a financid incentive to switch providers. The
number of customer switches is therefore likely to be very low, or none a dl. As previoudy
discussed in the commission's decisions with respect to Preamble Question #3, the commission
may consider good cause exceptions, on a case-by-case basis, to the retail clawback provisions

of therule,
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TXU recommended addition of a new subsection (d)(4), which appears intended to relieve
TDUs, AREPs, and APGCs from having to make the filings required by subsection (f)—(k) of
the proposed rule if a commission order provides otherwise. Presumably, this suggested
additiona language is intended to address Stuations where a utility settles dl stranded cost

issues prior to the initiation of the true-up proceeding.

The commission disagrees with TXU. Where a commission order contemplates a deviation of
the specific requirements of this rule, that order will control over the provisons of thisrule. No

specific language to address such an eventudity is needed.

§25.263(e)—True-up filing procedures

Reliant objected to the portion of subsection (€)(1) stating that each TDU, APGC and AREP
"shdl file dl testimony and schedules on which they intend to rely” to the extent it suggedts thet
the gpplicants cannot file rebuttal testimony or otherwise respond to issues raised by other
parties. While Reliant agreed that it has an obligation to make a prima facie case for stranded
cod recovery initsinitid filing, it should not be required to anticipate dl issues that will be raised
by the parties to the proceeding and to file every document that is conceivably relevant to those
potential issues. Rather, the true-up proceeding should be conducted to alow the gpplicants to

file rebuttal testimony or other documents to address issues raised by the commission staff and
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intervenors.  This is conggent with the commisson's rules and long-anding commisson

practice in contested cases.

TIEC and ARM countered by stressing that the accelerated time frame for processing the true-
up cases required that the intervenors and gaff obtain as much information as possible in the
initid filing. TIEC dressed reducing the amount of data collected through the discovery
process. ARM dgressed meeting the utility's burden of proof a the time of the initid filing. To
address Rdiant's concern, TIEC and ARM suggested that the rule be clarified by adding
language dating that a true-up gpplicant is not precluded from filing rebutta testimony that

specificaly responds to issues raised by other parties to its true-up proceeding.

The commission agrees with Reliant that the rule should not be written in a manner to suggest
that an gpplicant is prohibited from filing rebuttal testimony. However, the commission aso
agrees tha the initid filing should be sufficient to state a prima facie case and to provide parties
with the information supporting a true-up gpplication. The commission has dtered the wording

of the rule to address these concerns.

TIEC commented that the rule should include detailed filing requirements. TIEC was supportive
of the commission prescribing a thorough and detailed filing package. The filing package should
include specific requirements for schedules and workpapers and make provisons for eectronic

filings: Word format for testimony and Excd format for numericaly cadculaied schedules and
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workpapers. Files with PDF extensions should be disdlowed. TXU commented in opposition
to TIEC's recommendation that computer file types be prescribed by the filing package. TXU
clamed that PUC Procedurd Rule 822.72(j) dready adequately covers requirements for filing

documents in dectronic form.

The commisson agrees with TXU that commisson rules dready adequately address
requirements for eectronic filings. The commisson notes thet it has not traditionaly specified
filing requirements in a rule and sees no reason to deviate from traditiond practice here. The
filing package for the true-up proceeding will therefore be developed after the completion of this

rulemaking. No change was made in response to these comments.

AEP objected to the six-month advance notice of a utility's plan to use the ECOM model
because the time period was overly lengthy and inflexible. For example, unforeseen events
could require a utility to abandon an dternative closer to the true-up filing than sx months. AEP

proposed a 60-day notice and a good cause exception for alate filing.

The commission understands AEP's concerns about advance notice of an intention to rely on the
ECOM modd for stranded cost valuation. However, if an gpplicant intends to use the ECOM
model, advance natice is required to ensure that sufficient time is available prior to the initiation

of the true-up proceeding to determine whether updates to the mode should be made and to
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quantify those updates if needed. To accommodate AEP's concerns to the degree possible, the

commission has revised the rule to reduce the advance notice requirement to 90 days.

Rdiant and TXU objected to proposed subsection (€)(3), claming that the commission should
not initiate generic proceedings to determine true-up issues, other than perhaps for certain
gtandard inputs for the ECOM administrative modd used to vaue nuclear assets under PURA
§39.262(1). Conggtent with the legidative intent expressed in Senate Bill 7, dl the components
of the stranded cost calculation are based on the individua applicants circumstances. Cities,
ARM, and OPC expressed support for the commission's retention of the ability to initiate
generic proceedings where circumstances dictate. It is impossible to know, this far in advance

of the true-up filings, exactly which issues will lend themsdlves to a generic hearing.

The commisson agrees with Cities, ARM, and TIEC tha the commisson should retain the
flexibility to conduct generic true-up proceedings in the event that common issues requiring
common resolution develop. In particular, a generic proceeding will likely be appropriate in the
event applicants intend to use the ECOM vauation method. The commission has not made any

changes in response to these comments.

Rdiant and AEP objected to the commisson making a determination with respect to whether
the APGC and AREP—in addition to the TDU—have complied with their responsibility under

PURA 839.252(d) to reduce stranded costs and protect the value of their assets. They claim
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that the requirements of PURA 8§39.252(d) are limited to a bundled dectric utility. Rdiarnt,
AEP, and TXU aso maintained that PURA does not provide the commission with the authority
to reduce the net book value of generation assets as proposed in the rule, and that this proviso
must be gtricken from the rule. AEP dso argued that the rule should include a more definite
gatement of the standards againgt which compliance with PURA 8§39.252(d) would be
measured.  AEP recommended specificaly thet the rule state that the commission will evauate
whether "the dectric utility's efforts demonstrate commercia reasonableness, good faith, and the
use of norma business practices, as those terms are commonly understood in the context of
commercid law." Findly, the utilities argued that the rule should indlude language prohibiting the

commission from second-guessing a market vauation under PURA 839.262 (h) or ().

ARM replied that because APGCs and AREPs are successors in interest of the former bundled
utilities, they assumed the responghilities of the former dectric utility, induding maintaining their
aset vaues. ARM sad it was absurd to believe that the legidature intended for these
responsibilities to cease after 2001 and before the 2004 true-up proceeding. OPC disagreed
with the utilities comments concerning the commission's authority to reduce the net book vaue
of generating assets. Because the definition of stranded codts is the net book vaue of
generation assets over the market vaue of those assets, and the commission is not authorized to
subdtitute its judgment for the market vauation of generation assets, PURA mugt intend for the
commission to have the ability to adjust the net book vaue, the only other component of

stranded costs.
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The commission agrees with ARM that the responsibilities of the APGCs and AREPs continue
through the true-up proceeding. The legidature could not reasonably have intended that the
duty to safeguard asset vaues for the benefit of ratepayers be extinguished more than two years
prior to the commencement of the true-up proceeding. Further, the commission agrees with
OPC that reduction of the net book vaue of assts is a reasonable remedy for a violation of
PURA 839.252(d). Nevertheless, the commission believes it gppropriate to preserve the
flexibility to impose another remedy if the circumstances a the time warrant. The commission
disagrees with AEP that a more definite statement of the standards for ng behavior of an
electric utility and its affiliates is needed. The rule refers directly to PURA §39.252(d), which
includes the "commercidly reasonable’ language advocated by AEP. Findly, the commisson
agrees with the utilities that the rule should include statutory language concerning the inability of
the commission to subdtitute its judgment for a market vauation of generation assets determined

under PURA 8§39.262(h) and (i).

TXU and Reliant objected to the required implementation of expedited discovery proceduresin
the true-up proceedings, arguing that adminidrative law judges (ALJs) dready have the
discretion to require such expedited procedures in individual cases. TIEC responded that an
expedited discovery procedure is needed for intervenors and daff to effectively participate in

the accelerated true-up procedures.
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The commission agrees with TIEC that an expedited discovery procedure is necessary given the
150-day accelerated deadline for findizing the true-up cases. While procedures for obtaining
expedited discovery are available upon request under other rules, the commission believes that
the short timelines in the true-up proceedings demand expedited discovery without the need for

agpecific request. No change was made in response to these comments.

AEP, TXU, and Reliant objected to granting the commisson the discretion to extend the
deadline for processng a true-up proceeding for good cause. Rdiant emphasized that a
saggered filing schedule is the gppropriate way to address time condraints, assuming it is
dlowed to file its gpplication on January 12, 2004, as required by its business separation plan.
TIEC disagreed with AEP, TXU, and Reliant, asserting that the good cause exception may be
needed to ensure thorough processing of the true-up cases, given the accelerated 150-day time
frame dlotted for findizing each proceeding. Also, TIEC asserted that this approach is

congstent with the commission's genera operations.

The commission views the datutory requirement as directory rather than mandatory and
therefore reserves the right to extend the 150-day deadline if circumstances warrant. However,
the commission anticipates that the provisions of subsection (€)(6) will be used infrequently if at
al and that mogt if not al true-up applications will be processed within a 150-day window. No

change was made in response to these comments.
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§25.263(f)—Quantification of market value of generation assets.

EPE dated that it need not file any true-up application required under subsections (f), (), (i),
and (k) because it has made no claim for stranded cogts, has undertaken no ECOM mitigation
measures, and is currently exempt from PURA Chapter 30. EPE proposed language to

accomplish its exclusion.

The commission believes that EPE is dready excluded and does not fed there is a need to ater

the wording of this subsection.

§25.263()(1)(A)

Rdiant, TNMP, and AEP argued that the commission should diminate the requirement to report
a sde of assets 120 days prior to the transfer on the basis that the reporting requirement is
unnecessary and could hinder the consummation of some transactions. TXU suggested that
rather than ddeting this requirement, it could be modified to require the reporting of such a
transaction within 30 days of closng. AEP was opposed to any reporting other than with the

true-up filing.

Reliant observed that a detailed explanation of the transaction is unnecessary because the sale of

asts is by definition a third-party transaction under a compstitive offering. Rdiant dso
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emphasized that if the commission imposes an after-the-fact requirement, a mechanism must be
in place to ensure the confidentidity of competitively sendtive information. TNMP stressed that
if this provison is retained in the find rule, the commisson should try to accommodate four
concerns. Specifically, TNMP was concerned that 120 days exposes the company to alengthy
period for markets to change, that some bidders may consider this an added risk factor, that
some bidders may pay more for a quick turn around, and that delays might be experienced if
ancillary items are not limited to materid items. AEP aso argued that no advance notice is

provided with the other vauation methods.

TIEC and ARM argued that the reporting requirement should be retained because it dlows the
commission to collect important information regarding an asset sale that will be needed to
perform an accurate calculation of the utility's finad stranded cost baance. ARM was agreesble
to reducing the requirement to 30 days prior to the trandfer. TIEC did not oppose modifying

this requirement to alow after-the-fact reporting as proposed by TXU.

TIEC proposed that ancillary components such as fud contracts, water rights, and emisson
alowances be broken out and priced separately. According to TIEC, the commisson must
have enough information to accurately quantify the net value redized from the asset sdle and to
assure that dl the andillary itemsincluded in the definition of "generaion assets' are addressed in

the true-up filing.
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Rdiant replied to TIEC that, as a practicd matter, such a bresk-out will not be available in most
cases. Reliant dso noted that TIEC did not explain why this leve of detal was needed. TXU
replied that this break-out would be burdensome, and might reduce the purchase price. TXU
added that it should be sufficient for the sales contract to specify generd categories of items that
are included in the sale, such as a description of the unit, property boundaries, inclusions of fue

and parts, emission alowances, etc.

The commission acknowledges the concerns raised by Reliant, TNMP, and AEP. Therefore,
the commission has deleted the requirement that it be provided with an advance copy of any
proposed transaction. However, in order for the commission to remain abreast of the utilities
activities, the commission has included a requirement that the commission be provided a copy of
atransaction within 30 days of closing. In addition, the rule has been revised to explicitly permit
the utility to file the required information confidentidly. The commission aso beieves that the
generd categories of items suggested by TXU will be useful to properly understand and review

the transaction.

§25.263(f)(1)(B)(iiii) and §25.263()(1)(C)(ix)

TIEC argued that there should be a separate gppraisal of any non-utility or non-generation

assats (that are deducted from the market vaue of generating assets) to make sure that the net

book vaue of these assets does not exceed their market value. The purpose of this proposd is
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to make sure that the market value of generating assets is not negatively influenced by a non-

generaion or non-utility asst.

AEP and Reliant disagreed and AEP quoted PURA §39.262(h)(2) and (3), which State that
"the market vaue of each transferee corporation's assets shal be reduced by the corresponding
net book value of the assets acquired...." TXU agreed with AEP and Rdliant that the acquired

assets should not be appraised.

The commission interprets the wording of PURA §39.262(h)(2) and (3) to specificaly provide
that the net book value of assets acquired in an exchange be used as an offset to the market

value of atransferee corporation's assets. Therefore, no change to the rule has been made.

§25.263(f)(1)(C)(iv)

Rdiant and TXU maintained that the valuaion pand convened to determine if a control premium
exigs should not exclude bankers that have worked for the companies in cases related to the
implementation of Senate Bill 7. Reiant argued that there is no reason to assume that bankers
cannot balance the conflicting gods that a utility might have in comparison to a competitor such
as Enron. In addition, Rdiant and TXU contend that this provison may disqualify so many of
the top ten banks tha it may be impossble to assemble the vauation pand in the manner

required by law. Both Reliant and TXU proposed that this provision be deleted.
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Cities replied that even if the bankers could baance the interests of utilities and REPs in dl
cases, their ability to balance the interests of rate payers is not addressed. In addition, TIEC
and ARM argued that this provison should be retained to assure the objectivity of the valuation
pane. However, to address the concerns of Reliant and TXU, both TIEC and ARM were
amenable to modifying the rule to dlow a utility to petition for a good-cause exception to this
requirement if it can demondrate that the operation of the rule prevents the formation of the

vauation pand as prescribed by PURA §39.262(h)(3).

The commission believes that the policy established in this clause of the rule is needed to
maintain the independence and integrity of the vauaion pand. However, the commisson
acknowledges that a good-cause exception to this requirement may be sought in the event a

utility determines it cannot meet the requirement of this provison of therule,

§25.263(f)(1)(C)(v)

TXU objected to the rule's application of the control premium to assets and not to common
equity based on the company's interpretation of PURA 839.262(h)(3). TXU added that no
control premium should be applied to the preferred stock and debt amounts, which the
proposed rule and PURA appropriately define as the book value of those securities. Rdiant

generdly agreed with TXU, especidly with respect to the gpplication of the control premium to
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common equity. However, Reliant dso argued that the word "market” must be added back to

be consistent with PURA §39.262(h)(3).

The commission believes that financid theory dternatively applies control premiums ether to
common equity or to invested capitd, i.e., debt plus common stock and preferred equity, which
adso eguds tota assets.  The specific gpplication depends primarily on whether the ultimate
objective is to vaue the equity interest for the stockholders or to vaue the underlying assets for
the busness. To illudrate the financia consequence of this Smple dichotomy, consder the
following two choices. If the interpretation of TXU and Reliant is vdid that the 10% control
premium gpplies only to equity, the implied premium applicable to the vauation of generation
assts is a nomind 4.0%, assuming the generic UCOS leverage of 60% for TDUs (equity of
40%). If the interpretation of TXU and Rdiant is not appropriate, however, and the 10%
control premium gppliesto total assats, the implied premium gpplicable to the vauation of equity
is more congstent with an empirical market-based figure of 25% to 30%. Even if leverage is
presumed to be a much lower figure of 50% to reflect the higher risk of generation assets, the

comparable impacts are only 5.0% for assets and gill 20% for common equity, respectively.

The commission believes that the legidature had the more redidtic interpretation in mind when
determining the market value of generating assets. The premium should apply to assets and not
to equity. The commisson's rationae is Smply to assure that the market vaue of generating

assets is not unreasonably pendized and stranded costs over-recovered. To demondtrate the
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magnitude of the potentia pendty and under-recovery that is inherent in the position taken by
TXU and Rdiant, consder the following recent transaction. On September 27, 2001, the Wall
Street Journd (p. A-4) and the New York Times (p. e-9) reported the proposed acquisition of
Orion Power by Rdiant for a 40% control premium gpplied to common equity, or a purchase
price of $2.9 hillion. Alternatively, if only a 10% control premium had been gpplied to the
minority equity, as proposed by TXU and Reliant in this rulemaking, the purchase price of Orion
stock would have been recorded at only $2.3 hillion for regulatory purposes. Hence, this
regulatory requirement would creete an atificid reduction of over $600 million reative to the
actua market price of the company's stock, in turn fostering an equal understatement in the redl
vaue of its assets and causing an over-recovery of the utility's stranded costs by that amount. In
a true-up setting, this arbitrary windfal would flow to stockholders, and not to rate payers.

Conseguently, the commission retains the rule's application of the control premium to assets.

Additiondly, the incluson of the word "market” is not needed in the rule, and is del eted.

§25.263(f)(1)(C)(vii)

Rdiant and AEP objected to the inclusion of the phrase "and other admitted evidence" regarding

the commission's determination of vaue based on the finding of the vauation pand. Reliant and

AEP argued that PURA is clear that only the pand's decison determines market value, and as

such the phrase is superfluous and confusing.
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The commission rgjects the postions of Rdiant and AEP that the language is overly redtrictive
on the commission and not intended by the legidature. Accordingly, no change to the rule has

been made.

§25.263(f)(1)(D)(ii)

TIEC proposed that the commission receive a copy of the utility's RFPs for the asset offer, as
well as documentation of any public notices or other means used to publicize the offer. The
commission needs this information to ensure that the market vauation accurately reflects the true

vaue of the assetsin question.

The commission adopts TIEC's proposa to document the utility's sale proposal.

§25.263(f)(1)(D)

TXU proposed that in addition to gppraisals in vauing the exchange of assets, two other

vauation methods be made explicit. These include a bona fide third-party transaction under a

competitive offering, followed by an appraisd, or the incluson of the exchange assets in the

stock vauation or partia stock valuation methods.
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The commission disagrees. PURA 839.262(h) sets out four limited, detailed mechanisms for
vauing generdion assets.  Given the specificity of this provison, the commisson does not
believe the legidature intended that aternative mechanisms be permitted. No change was made

in response to this comment.

§25.263(f)(1)(D)(iv)

TIEC proposed that this section should specify that the burden of proof in the true-up
proceedings is on the utility to demondrate that the offer was properly conducted and produced
a competitive result. Reliant and TNMP again raised their concerns about the 120-day period

for advance notice of saes.

The commission disagrees that a specific desgnation of the party with the burden of proof is
needed. The utility will be the true-up gpplicant and has the burden of proof. Further, as
aready noted, the commission has deleted the advance-period notice and replaced it with a
filing to be made 30 days after clogng. Additiondly, the rule has been modified to provide for

confidentidly of filings. No changes were made in response to these comments.

§25.263(1)(2)(B)
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TIEC urged that if the ECOM modd is used to determine stranded costs, adjustments to the
ECOM modd from the UCOS proceeding should be limited to the greatest extent possible.
Specificaly, TIEC proposed that the ECOM modd rely on previousy approved inputs such as
adminidrative and generd (A& G) expenses, operations and maintenance expenses (O&M),
taxes, rate of return (ROR), discount rate, and so forth. Furthermore, TIEC proposed that
utilities should not be alowed to update their ECOM modes at al unless they accompany each

update request with detailed documentation and explanation.

AEP replied that these recommendations are contrary to PURA because no such limitations
exist concerning ECOM updates. TXU did not oppose TIEC's proposa that utilities using the
ECOM moded needed to judtify any changes from mode inputs previoudy approved by the
commisson. However, TXU did object to providing al computer runs because the output
could be voluminous, most runs would not provide meaningful information, and in any case an

electronic file would be provided.

The commisson agrees with TIEC that if a utility requests an update to the ECOM modd,
proper documentation and explanation must accompany the true-up application. However, the
commission aso agrees with TXU that because an dectronic verson is provided, dternative

runs do not aso need to be provided. No change to the rule has been made.

§25.263(g)—Quantification of net book value of generation assets
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§25.263(g) (2)(A)

TXU requested that the commission clarify the meaning of the phrase "plus generation-related
assat additions as dlowed in the ECOM modé filed pursuant to the UCOS rate filing package.”
Rdiant argued that the term "net book vaue of generation assets' should refer to the categories
of asset additions included in the ECOM mode and not the dollars alowed for asset additions
in the UCOS cases. Rdiant dso urged that nuclear fue be listed specificdly as part of
generation-related assets in this subsection. Reliant recommended that subsection (g)(2)(A) be
rewritten accordingly. In addition, Reliant stated that the term "accumulated depreciation” in this

subsection is prior to any mitigation.

The commisson agrees with TXU that the phrase "plus generation-related asset additions as
dlowed in the ECOM modd filed pursuant to the unbundled cost of service (UCOS) rate filing
package" is unclear and has ddleted it. The commisson dso agrees with Rdiant that fue
inventories are appropriately included in this subparagrgph and has modified the rule
accordingly. Additionaly, the commission agrees with Rdiant regarding the term "accumulated

depreciation” and adopts Reliant's suggested revision.

§25.263(9)(2)(A)(i)
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TXU noted that if the net mitigation, as defined in subsection (c)(3), has dready been applied by
the utility to reducing the origina cost of generating assets, subsection (g)(2)(A)(i) would double
count these mitigation amounts.  Accordingly, TXU recommended adding language to clarify
that the net book value should be reduced by net mitigation, to the extent such net mitigation has

not aready served to reduce the net book value of generation assets.

The commission has clarified the potentia confusion concerning net book vaue in its revison to

§25.263(g)(2)(A) as described above.

§25.263(g)()(A)ii)

TIEC proposed that this paragraph be deleted as unnecessary because the commission has not
authorized any interim competition trangtion charges (CTCs). TXU recommended that the
commisson not adopt TIEC's recommendation to delete provisons of the proposed rule
concerning reducing the book value of generation-related invested cepitd that is recovered
through any CTC. TXU argued that this provison of the proposed rule is warranted given

potential changesin the orders in the UCOS cases and the results of judicia appedls.

The commission agrees with TXU, and this subsection of the rule is adopted without changes to

the subsection as proposed.
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§25.263(g)(2)(B)

TXU proposed thet the heading of this subsection be revised to match the definition of "existing
purchased power contracts’ under PURA 839.251(2). The definition of "existing purchased
power contracts’ in this section of PURA includes "any amendments and revisons to tha
contract resulting from litigation initiated before January 1, 1999." Rdiant believes that the rule

should use the language of the gpplicable Satutes whenever possible.

The commission agrees and has made the requested change.

§25.263(9)(9)(B)()

TNMP indicated that subsection (g)(2)(B)(i) as proposed could be interpreted to require an
actua sale, and argues that PURA 839.251(5) is not that redtrictive. TIEC replied to TNMP
that any market valuation of purchased power contracts in the true-up proceedings should be
based on legitimate market offers that result in consummeated power transactions. TIEC argued
that a transaction involving a purchased power contract could not be considered "bona fide"
unless it involves an actua sde of power. TIEC aso argued that if potential parties to such a
transaction believe that it may not be consummated, they may not participate in bidding for the

rights to the contract, or they may not submit legitimate offers.
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The commission agrees with TIEC. The wording in PURA §39.251(5), which dates that
purchased power market vaue means the value of demand and energy bought and sold in a
bona fide third-party transaction, indicates that such transactions must involve an actud sde of

power. Accordingly, the commission makes no change to the rule.

§25.263(g)(2)(C)

TIEC proposed that this paragraph be clarified to limit these generation-related regulatory

assets only to those assets that have not been securitized.

The commission agrees, and adopts TIEC's proposa to specificaly exclude securitized assets.

§25.263(g)(2)(D)

TIEC dated that cost recovery is drictly limited to capita cods, and consstent with
§25.261(d)(4), relating to Stranded Cost Recovery of Environmenta Cleanup Cogts, does not
include any operation and maintenance costs. TIEC dso argued that this subsection of the rule
should specify that the capital costs to improve air quality must have actudly been spent before
May 1, 2003 to qudify for incluson in the book vaue of the utility's generating assets. Reliant
and TXU replied that Substantive Rule §25.261 states that an "eectric utility or affiliated power

generation company has incurred codts if it has expended funds or has committed to expend
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funds under the terms of a written agreement.” Reliant dated that this is the definition that

should be used in the present rule.

The commission agrees with Reliant. Funds need not have been actudly expended to be digible
for stranded cost recovery, provided the requirements of Substantive Rule §825.261 have been

met. No change was made in response to this comment.

§25.263(q)(2)(E)

AEP, TXU, and Reliant opposed the concept that the commission is permitted to adjust the net
book vaue of a utility's generation assets to reflect a lack of compliance with the utility's
obligation to mitigate stranded costs. These utilities generdly argued that this aspect of the rule
should be deleted because it is contrary to the market-based stranded cost valuation required

by PURA.

OPC, TIEC, and ARM replied that PURA 839.252(d) specificaly requires the commission to
condder a utility's mitigation efforts in determining the amount of a utility's sranded cogts. TIEC
argued that adjustments to the net book vaue of the utility's generation assets are a logica
means of complying with this statutory mandate. TIEC stressed that the proposed rule provides
customers with protections to prevent excessve stranded cost payments that would limit

competitive headroom beyond 2004. In addition, TIEC maintained that because any such



PROJECT NO. 23571 ORDER PAGE 74 OF 135

adjusments would be gpplied to the book vaue rather than the market value of the utility's
generdion asss, the stranded cost mitigation provisons of the commission's published rule in
no way interfere with the methods specified by PURA for determining the market vaue of the

utility's assets.

The commission agrees with OPC, TIEC, and ARM that appropriate adjustments can be made
to book value in determining ECOM because adjustments to the market value component of the

equation are prohibited by PURA. No change to the rule has been made.

§25.263(h)—True-up of final fuel balance

TNMP sated thet the term "find fuel balance" seems to reference different final fuel balances.
TNMP recommended that the commission define find fud baance as the find fud baance
determined under PURA 839.202(c). TNMP commented that if this term is defined as
suggested, the last phrase of §25.263(h)(3) should delete the wording "calculated pursuant to
this section,” and 825.263(h)(4) should be modified to state: “the fina fud baance, as adjusted
by subsection (sic) §25.263(h)(2)-(3) of this rule, shal include carrying costs on the positive or
negetive fud baance...." TNMP aso suggested that the last phrase of §25.263(h)(3) should
be modified to date that, "... the surcharged utility shall add the amount of surcharges and any

associated carrying codts paid after 2001 to its find fuel balance” to ensure that the amount a



PROJECT NO. 23571 ORDER PAGE 75 OF 135

surcharged utility adds to its find fuel balance includes any carrying costs associated with the

surcharge.

The commission finds that the recommendation of TNMP to define the find fud balance as that
determined under PURA 839.202(c) is unnecessary, as Smilar language to TNMP's suggestion
appears in 825.263(h)(1). However, the commisson agrees that TNMPs suggested

modifications to 825.263(h)(3) and (4) provide clarity, and has modified the rule accordingly.

AEP argued that the language of this provison was overly broad. AEP sated that the only fuel
surcharge collections that can properly be used to offset the fina fud baance are those that
relate to the reconciliation period covered by the find fud reconciliation. Any fuel surcharges
that relate to a reconciliation period prior to that encompassed in the fina fuel balance should
not be used to reduce the find fuel balance because these surcharge collections have nothing to

do with the reconcilable fud cogts a issuein the find fud reconciliation.

The commission agrees and has made the requested change.

TIEC dated that it appears that 8§25.263(h)(2) and (3) are unnecessary because the

commission has deferred collection of fud under-recoveries until the fina fud reconciliations.
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The commission agreesthat it is unlikely that there will be any fud surcharges imposed after the
dat of retal customer choice. However, tha posshility cannot be foreclosed and this

provision is therefore gppropriate.

Reiant commented that in regard to §25.263(h)(4), al elements of the true-up should provide
that the TDU be dlowed to recover, or be lidble for, carrying costs from the date that is 150
days after January 12, 2004 until fully recovered by the TDU or by the TDU's cusomers. As
such, Reliant recommended changes to subsections (h)(4) and (1)(3) of the proposed rule.

These changes are included in the discussion under Subsection (1)(3).

AEP gated that if the approach contemplated by §825.263(h) results in an extended period for
recovery of an under-recovered fuel baance (longer than the one-year recovery period
contemplated by the fud rule), then the short term, debt-like interest rate provided by the fuel
rule is inadequate, and interest should be calculated a the welghted-average cost of capital. In
contrast, TIEC dated that it is important that the carrying charges associated with the find fue
balances be set at the leves traditionaly imposed under 825.236(€), relating to Recovery of
Fud Codgts. TIEC supported the proposed rule's impaosition of carrying charges consistent with

§25.236(6).

The commission agrees with AEP, and has changed the rule such that for recovery periods of

one year or less, carrying codts on fuel balances will be at the interest rate determined by the
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fud rule, and for periods exceeding one year, carrying costs will be computed using the utility's

weighted-average cost of capitd determined in its UCOS proceeding.

Subsection (i)—True-up of Capacity Auction Proceeds

"Load-shaping" issues

AEP suggested that the rule must recognize the fact that the capacity auction products cannot be
directly entered into the ECOM mode without further aggregation of the market price data, as
the modd was not designed to utilize cagpacity auction product market price data. That is, the
market price must be adjusted to reflect the actual characteristics of the generating capacity
used to support the capacity auction, especidly firmness (discussed below), because the
capacity auction rule assumes no forced outages, and also environmenta standards, because the
utility must comply with them in dispatching its power units. AEP dso pointed out the proposed
rule's reliance upon the use of average capacity auction market prices rather than product-
gpecific market prices, with the possble result of stranded incrementa fue costs incurred in
connection with the provison of energy associated with the capacity auction products. AEP
believes that the use of average market prices could result in an estimate of an APGC's tota
market-based revenues that differs subgtantialy from the revenues the APGC would actualy

earn in the marketplace,
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Similarly, TIEC dtated that the capacity auction true-up mechanism in the proposed rule should
be modified to properly compare those prices with the ECOM market prices. TIEC opined
that capacity auction prices are wholesde prices and ECOM prices are retall prices so the
proper mix of cgpacity auction products that matches the respective load shape of each

customer class must be sdected.

Reiant dtated that there are four products in the capacity auction: one is a basdoad product
consgting of nuclear, cod and lignite units, and the other three al represent gas units. The
capacity auction will therefore provide one power price for nuclear, cod and lignite generation,

and another price for gas generation from the other three products.

TXU disagreed with TIEC's recommendation that the capacity auction prices be modified
because capacity auction prices are wholesdle prices and the market prices in the ECOM
mode reflect retail prices. TXU expressed its view that TIEC's recommendation may result
from confusion about the terminology associated with the ECOM modd. While the ECOM
mode results represent retail stranded codts, that digtinction does not imply that the market
prices used in the model are retall but rather reflects the fact that the ECOM modd predicts

stranded costs associated with generation for retail customers.
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AEP replied that TIEC's proposa that the capacity auction price should be "load-shaped” is off
base because its intent is not to determine the price ultimately to be paid by a particular

customer.

Reiant responded to TIEC's comment regarding Preamble Question #1 that "since the capacity
auction prices are wholesale prices and the market prices in the ECOM model reflect retall
prices, the proper mix of capacity auction products that matches the respective load shape of
each of the three customer classes represented in the ECOM model market prices—residentid,
commercid and industrid—must be sdlected.” In response to smilar comments from OPC in
the public hearing on July 25, 2001, Reliant stated that the ECOM modd is a wholesde modd,
not a retaill modd. Reliant argued thet if the modd were a retall modd, it would dso include

costs necessary to provide retail service (e.g., marketing costs), but it does not.

The commission finds that the dternative method it has adopted—using aggregated data to
caculate the capacity auction true-up without the use of the ECOM model—obviates concerns
about "load-shaping.” By using tota, aggregated capacity auction revenues and actud sales
amounts and fud costs, a smple comparison can be made to the tota contribution to fixed costs
as edimated in the ECOM modd. Therefore, other than changes aready discussed with regard

to Preamble Question #1, no further modification to the rule s required.

Timing issues related to the capacity auction true-up
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TXU commented that athough subsection (i)(1) of the rule states that one of the purposes of the
proposed rule is to make a finad reconciliation of the monthly capacity auction true-up
adjustment amounts, neither the proposed rule nor §25.381 of this title, relating to Capacity

Auctions, addresses how the monthly amounts are calculated.

TXU noted that the time period provided in §25.381(h)(1), which states that the calculation is
performed monthly through the month following the issuance of a find gppedable order in the
true-up proceeding, does not match the time period proposed in subsection (i)(2), which gates
that the caculation is performed "for 2002 and 2003." TXU dso requested that the rule clarify
the time period for caculating the capacity auction totd price of power, which the APGC is
required to substitute for the projected ECOM market prices. TXU suggested that the capacity
auction prices for the one-year strips would be gppropriate. TXU aso clamed that substituting
actua 2002 and 2003 fuel expenses into the ECOM mode may be cumbersome, as figures for
2003 will not be available until late January 2004. TXU pointed out thet this timing could make
it impossible to prepare a true-up application for filing before March or April of 2004. TXU
dated that if actual 2003 data were required, depending upon how the requirements of

§25.381(h)(1) are reconciled, the utility could supplement itsfiling as data become available.

Rdiant agreed with TXU's observation regarding the mismatch that exists between the time

period associated with the true-up of capacity auction proceeds as proposed in subsection
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(1)(2) and as exids in §25.381(h)(1). Proposed subsection (i)(2) states that the calculation
should be performed "for 2002 and 2003" whereas the capacity auction rule requires a monthly
cdculaion beginning February 1, 2002 through the month following the date a find order is
issued in the true-up proceeding. Reliant proposed that §25.381(h)(1) be amended to conform

to the true-up rule, which defines the true-up period as 2002-2003.

However, Reliant disagreed with TXU's comments that the timing of 2003 fudl expenses may
make it impossible to file atrue-up application until March or April 2004. Reiant disagrees that
the delay contemplated by TXU will be necessary. Reliant stated it would make a specid effort
to makeitsfud cogt information available by January 12, 2004. As Rdiant explained in itsinitia
comments, it is very important to Reliant that it files its true-up application on January 12, 2004

because of commitments memoridized in its business separation plan.

With regard to the issue of monthly reconciliations, the commission will amend, as proposed by
Reiant, §25.381(h)(1) to comply with this section. With regard to the availability of 2003
information in early 2004, the commisson believes that the staggered schedule by which
companies will file their true-up applications will dlow adequate time for the collection of 2003
data To the extent that precise data is unavailable by the time a company files its true-up
goplication, the company can refile the updated information as it becomes available and an

adjustment to the company's rates can be made.
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Applicability of the capacity auction true-up provision

TIEC daed that the difference between two negative ECOM numbers may result in an
inequitable positive true-up adjustment, and that such positive adjustment would be collected
from customers. TIEC further stated that because customers will not refund any amount prior
to 2004, any collection of a positive capacity-auction true-up adjustment during the 2002-2003
time frame isinequitable. To rectify this, the word "any” should be removed from paragraph (1)
and daification should be made that the capacity auction true-up should gpply only if the
revised ECOM model produces a positive result and the commission-gpproved ECOM is no

less than zero.

AEP replied that TIEC's argument that there should be no cdculation of the capacity
auction/ECOM price true-up unless the utility's ECOM estimate and final stranded cost balance
are negative is not supported by PURA 839.262. PURA does not contemplate a refund of
negative stranded costs so the results of the true-up process cannot lawfully be a stranded cost
balance below zero. In any event, the capacity auction/ECOM price true-up is a stranded cost

recovery tool and TIEC's concernsthat a utility may redize awindfal are unfounded.

Rdiant adso disagreed with TIEC's comments on subsection (i) regarding the proposed rule's
authorization of the true-up of "any difference between the capacity auction tota price of power

and the power cost projections for the same time period as used in the determination of ECOM
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for each utility in the proceeding under PURA 839.201." In response to TIEC clams that the
word "any" should be stricken from the proposed rule because it purportedly would create an
inequitable result in the true-up, Reliant replied that PURA §39.262(d)(2) expresdy refers to
"any difference" between the price of power obtained through the capacity auctions and the
power cost projections that were employed for the same time period in the ECOM modél.

Rdiant replied that the commission should not rgject statutory language.

Rdiant dso disagreed with TIEC's proposed remedy involving “clarifying that the capacity
auction true-up should apply only if the revised ECOM modd produces a positive result and
the commission-gpproved ECOM is no less than zero." Rdiant stated that if by "commisson
gpproved ECOM" TIEC means the ECOM result gpproved by the commission in the UCOS
cases, the result of this proposed revison would be to ensure that neither Reliant, TXU, or
Centrd Power and Light Company (CPL) could recover any amounts in the cagpacity auction
true-up, because dl of those utilities approved ECOM amounts were negative. It would adso
ensure that those utilities owed no money in the cagpacity auction true-up, even if the capacity
auction prices exceed the ECOM market prices. Rdiant Sated that, in fact, the statute does not
contain the limitation proposed by TIEC; it requires a true-up regardiess of the results of the
UCOS ECOM mode run. Reiant stated that TIEC's proposd is contrary to the statute and

should be rejected.
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TXU objected to TIEC's recommendation that this subsection should be clarified to reflect that
the capacity auction true-up would only apply if the revised ECOM modd produces a positive
result and the commission-gpproved ECOM is no less than zero. TIEC's concern was that if
the commission-approved ECOM was negative and the revised ECOM was aso negative, then
the difference between these two figures could be a positive number that ratepayers would have
to return to the utilities. TXU argued that TIEC's recommendation was unfair because (1) its
ECOM was initidly under-valued by the commission, and (2) using the atificidly low estimate
of ECOM would deny TXU the posshility of receiving al that it may be owed under the

wholesde clawback if TIEC's recommendation were adopted.

Rdiant dso disagreed with TIEC's clam that "ratepayers will not receive any refund prior to
2004." In the UCOS cases the commission ruled that utilities must credit nonbypassable
chargesto reflect an "excess mitigation credit." Even though the credits are paid to REPs rather
than being paid directly to ratepayers, the utilities nevertheless are refunding amounts, and those
amounts are available to be paid to ratepayersif the REPs choose to do so. Rdiant replied that
it is therefore ingppropriate for TIEC to suggest that utilities will be refunding no amounts before

2004.

TIEC's argument concerning the potentid complications of computing the difference between
two ECOM numbers pursuant to the capacity auction true-up adjustment is rendered moot by

the commission's changes to subsection (i) of the rule, as indicated previoudy in the discusson
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regarding Preamble Question #1. Notwithstanding this fact, however, the commission disagrees
with TIEC's assertion that no cdculation of the cgpacity auctio/ECOM price true-up is
necessary unless the utility's ECOM estimate and fina stranded cost baance are pogitive. As
subsection (1) of the rule prescribes, the find true-up balance will reflect the netting of severd
items, including the capacity auction true-up. Even if the cgpacity auction true-up is postive, it
will ultimately be collected from customers only if the netting results in a postive amount.
Additiondly, the commisson agrees that certain utilities are refunding a portion of the negetive
ECOM amounts determined in the UCOS cases in the form of excess mitigation credits. In any
event, the changes to subsection (i) of the rule diminate the monthly crediting or billing by the
APGC to the TDU during the years 2002 and 2003. Therefore, no change to the rule has been

made with regard to thisissue.

"Firmness"' issue

Reiant and AEP dated that the rule should account for additional costs made necessary by
cgpacity auction firmness obligations. In §25.381 of this title, the commission required thet
capacity auction products be sold as firm products. Reliant and AEP averred that even though
the dices of sysem underlying the capacity auction entittements are not actudly firm, the
entitlements themsaves must be.  Rdiant opined tha this firmness obligation imparts to the
capacity auction products greater value than the underlying units actualy possess, and the unit-

contingent power that Reliant sells outsde the capacity auction will reflect the reduced vaue.
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Rdiant and AEP argued that because the capacity auction products are firm, the uncertainty
associated with outages during periods of capacity shortages has been shifted from the
entittement holder to the APGC. An APGC would therefore find it necessary to purchase
insurance or additiona power to saisfy its cgpacity auction obligations. Thus, Reliant and AEP
suggested that if abnorma capacity shortages occur, an APGC should have the opportunity to
apply to the commission for rdlief and to obtain an adjustment upon a showing that the capacity
auction revenues do not reflect the true value of the assets. Reliant proposed language reflecting

these suggestions.

Cities replied that the clams of Reliant and AEP are disingenuous because it is not gpparent
how a product intended to represent a dice of the system that provides firm service can be
more firm than the system itsdf. Cities clamed that the capacity cdls of the auction were

actudly inferior to the entire system.

OPC argued that stranded costs will be overestimated if the auctioned entitlements have less
vaue than the power higoricaly sold by the utilities. OPC suggested that this will occur
because the power cost projections that were employed for the same time period in the ECOM
moded are based on higtorical operation, not on the estimated cost of ddivering power to
holders of capacity auction entitlements. OPC noted that, if anything, comparing the vaue of

the call options on wholesale power sold in the capacity auctions will overestimate ECOM, and
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therefore no adjustments should be made to the value of the capacity auction entitlements that

would act to further overestimate ECOM.

In response to AEP, OPC clamed that the need for firmness issues in the capacity entitlements

was fully discussed during the capacity auction rulemaking and should not be revisited.

In reply to OPC's comments that the capacity auction true-up should contain no adjustment for
firmness, Reliant argued tha the true-up of the capacity auction products is not to a full-
requirements product; rather, the true-up is to the APGC's generation assets. Reliant claimed
that OPC's argument is therefore wrong, and the APGC should have the opportunity during the

true-up to establish the need for a firmness adjustmen.

The commission finds that the issue of firmness was sufficiently debated in the capacity auction
rule. In that rule, the commission determined the capacity auction products to be reasonable
and reflective of wholesale market products. Reliant's proposed language could conceivably
creste incentives for affiliated REPs to incur additiond costs that may not be necessary given the
aurplus of capacity in Texas. Accordingly, no provison has been included in the rule to alow

for an adjustment related to the firmness of the capacity auction products.

Alternatives to the ECOM model
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Rdiant proposed two solutions for caculating the capacity auction true-up with the use of the
ECOM mode. For the first dternative, Reliant proposed that actud vaues be used for gas-
fired generaion revenues and gas-fired generation sdes. Reliant stated, however, that even if
the inputs to the ECOM model are so revised, a concern remains that the "Plant Economics’
sheet of the modd will make an ingppropriate economic adjustment. In order to avoid an
economic adjusment in the modd, the price of power must exceed not only the fue varigble
costs, but aso other variable additiona costs (such as plant operators, maintenance personnd,
property taxes, and depreciation expenses associated with incrementa cepita costs) that are
not variable in the short run. However, because retirements are largely irreversible (i.e, it is
impractica and very codlly to retire a plant in one year and bring it back the next), in redlity the
decision is not based upon costs and revenues in asingle year. If an owner does not expect to
cover codsin a given year, but expects to make a profit in subsequent years, then it would not
make sense to retire the plant. In a competitive market with fluctuating prices, it is unlikdy that
a plant owner will cover al costs of dl plants in each and every year. Furthermore, the 15%
capacity auction entitlements for 2002 and part of 2003 have been established based on
APGCs exigting plant fleets. If the APGC is forced to shut down a plant to avoid an ECOM
economic adjustment, the APGC will effectively be required to auction in excess of the 15%.
Rdiant commented that it is unfair to punish the APGC after the fact. Consequently, Reliant
dated that the economic adjustment in the ECOM mode would effectively disalow non-fue
operations and maintenance expenses under certain circumstances.  Reliant therefore

recommended that the APGC be provided an opportunity to challenge an economic adjustment
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it believes is ingppropriate, and included suggested language to dlow for that opportunity,

assuming the capacity auction true-up remained within the context of the ECOM modd.

The other method that Reliant proposed would freeze the economic adjustment amount &t the
level that gppeared in the PURA 839.201 proceeding. Although this methodology modifies the
ECOM modd to some extent, Reliant believes it is entirely consstent with the purpose of the
economic adjustment in the mode. An entittement owner will not exercise its option to
purchase gas-based generation unless the entittement can provide power chegper than the
dternative, which is the market price of power. If the market price is chegper, the entitlement
owner will ingtead go to the market to purchase the power. Thus, by definition, any time an
APGC «Is a gas-based generation product in the capacity auction, the cost of that product is
lower than the market price and the economic adjustment should not disalow costs. Reiant

offered revised language reflecting these suggestions.

The commission finds that the dternative method it has adopted—using aggregated data to
caculate the capacity auction true-up without the use of the ECOM model—avoids concerns
regarding the "Plant economics' adjusment in the model. Therefore, other than changes dready

discussed, no further modification to the rule is required.

Use of company-specific results from capacity auction
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TIEC commented that the capacity auction prices used in each utility's reconciliation should be
based on its specific capacity auction. TXU supported TIEC's recommendation that the rule
specify that capacity auction prices used in each utility's price reconciliation should be based on
results of that utility's capacity auction. TXU requested that the rule incorporate TIEC's

recommendation.

AEP dated that §25.381(d) of the commission's capacity auction rule contemplated that
divedtiture of generating capacity would satisfy the capacity auction obligation under specified
circumgtances. Because CPL was subject to the requirement that it divest three of its
generdion facilities under the commission's order gpproving the merger between AEP and
Centrd & South West Corporation, this provison was applicable to CPL.  Once
accomplished, the divestiture required by the merger gpprova order that will exceed 15% of
CPL's generating capacity will fulfill CPL's capacity auction requirement. As a result of the
divedtiture, CPL would no longer have actud capacity auction prices that could be used in
determining its ECOM/capacity auction true-up. By the time of the 2004 true-up, however,
there will be ample information from numerous sources on prevailing cgpacity auction prices that
would enable CPL to determine reasonable capacity auction prices for purposes of its own
true-up caculation. Hence, CPL requested that it be alowed to propose in its true-up filing a
methodology for arriving a an ECOM/capacity auction true-up that reflects it unique

circumstances.
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The commission agrees that, where possible, company-specific capacity auction prices should
be used in companies true-up applications. If a company has unique circumstances that result
in its having no company-specific capacity auction data, the company may request in its true-up
goplication a method using data from prevalling capacity auction prices to determine an
appropriate surrogate to be used in its own capacity auction true-up. The rule has been

changed to accommodate these situations.

§25.263(j)—True-up of price to beat revenues

§25.263()(2)

TXU and TNMP expressed concerns related to the timing of the determination of market price
for the purposes of the retail clawback. These concerns and the commission responses are

addressed under Preamble Question #3 and subsection (), relating to Definitions.

§25.263()(5)(A)

ARM recommended adding language to subsection (j)(5)(A) to provide that residentid and
smal commercia customers being served by the AREP as a POLR outsde its affiliated TDU
area not be counted in this caculation. ARM explained that customers served by the AREP as

acompetitor outside of its affiliated TDU area are subtracted from the customers it serves under
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the PTB in its affiliated TDU areain order to caculate the retail clawback. ARM emphasized
that POLR service is not—and is not intended to be—a competitive service. ARM said that if
customers served by the AREP as a POLR are included, it would contravene the intent of the
Legidature to encourage AREPS to compete in other areas. ARM suggested that it would aso
encourage AREPs to game the POLR RFP, by under-bidding other non-effiliated REPs to
reduce their exposure to the retail clawback. ARM clamed that the commisson decided a
gmilar issue in the PTB rulemaking, and excluded customers dropped to the POLR for the

cdculation of the 40% threshold for customer switches for §25.41(i).

The commisson agrees that customers served by the POLR should not be counted in
determining the number of customers served by an AREP outsde the region of its affiliated
TDU because POLR service is not consdered to be a competitive retall option. The rule has

been changed in accordance with the recommendation of ARM.

§25.263(k)—Regulatory assets

According to AEP, stuations may arise in which regulatory assats are included in a financing
order, but are ultimately not subject to securitization. These regulatory assets should be
included in the true-up baance to avoid understatement of that baance. In its Order Number
14 in Docket Number 22344, the commission anticipated that such an adjustment could be

required as part of the true-up proceeding.
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Reiant commented that subsection (k) of the proposed rule reflects only the provisons of
PURA 839.262(f). AEP recommended that additional language be added to this subsection to
recognize that regulatory assets included in a financing order but ultimately not subject to
securitization should be included in the TDU/APGC true-up baance under subsection (1).
Rdiant agreed with AEP's proposed additiona language. Reliant aso believes that the language

can be added ether to subsection (k) or included e sewhere in the true-up rule.

The commission agrees with AEP and Rediant, and incorporates AEP's suggested language in

therue

§25.263(I)—TDU/APGC true-up balance

§25.263(1)(1)

TIEC, ARM, OPC, and Cities commented that the netting of the find fuel reconciliation baance
with other items of the stranded cost true-up is the correct interpretation of PURA 839.262, is
not prohibited by PURA, and is consstent with the commission's explicit intent as evidenced by
the deferra of the disposition of fuel under-recoveries to the true-up. TXU, Rdiant, and AEP
argued that PURA 839.201(I) and 839.262(g) are two separate but parald true-up

proceedings. These parties generally commented that it is ingppropriate and contrary to PURA
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to net the find fud reconciliation baance and capacity auction’/ECOM reconciliaion againgt
other elements of the stranded cost determination and that §39.262(c) and (d) provide for

different dispositions of these e ements of the true-up.

The commission believes that the overriding factor in implementing PURA 8§39.262 is the
requirement that a utility not be permitted to over-recover its stranded costs. PURA §39.262
establishes the process for conducting the find true-up. As part of the true-up, stranded costs
are finalized, the wholesdle and retail clawbacks are caculated, fuel codts are reconciled for a
find time, and regulatory asset amounts are adjusted. At the concluson of this process,
nonbypassable charges are adjusted. PURA 8§39.201(g)-(h) sets out the process for calculating
stranded costs and mechanisms for adjusting an excessve CTC. These include reducing the
CTC, reversing redirected depreciation, reducing TDU rates, or a combination of any of these
mechanisms. PURA §39.262 provides for further adjustments to one or more of these items.
Thus, 839.262 cdlls for smilar adjustments to nonbypassable charges to reflect the difference in
projected and actua stranded cogts, the retail and wholesale clawbacks, fina fud baance, and

regulatory assets.

All the true-up items result in adjusments to the nonbypassable charges. It is therefore
reasonable to assume that these adjustment items should be netted against one another prior to
making adjustments to the nonbypassable charges. The statute does not require the commission

to make successive adjustments to the nonbypassable charges for each of these items. The
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commission concludes that it is appropriate to net each of the true-up components because

stranded costs may be over-recovered in violation of PURA if these items are not netted.

For example, consder a utility whose find determination of stranded costs under PURA
839.262(h) and (i) is negative $2 hillion, but whose capacity auction true-up adjustment is a
positive $100 million. If the capacity auction adjustment is not netted againgt stranded cogts, the
TDU will owe its APGC $100 million, because the negative $2 hillion is considered to be $0
and the capacity auction adjustment of $100 million is then added to the $0 amount of stranded
costs. On the other hand, if the capacity auction adjustment is netted againgt stranded costs, the
amount owed to the APGC by the TDU, and vice versa, is $0. In the first example, over-
recovery of stranded costs would occur because the utility would recover $100 million, even
though its net stranded costs were negative $1.9 billion. Moreover, with regard to PURA
§39.262(f), netting of regulatory asset amounts againgt stranded costs is the only reasonable
goproach to handling credits.  If a utility has negative $500 million in stranded costs as
determined under PURA 839.262(h) or (i), but the commission has denied regulatory asset
trestment for $100 million of the utility's regulatory assets, it would not be appropriate to zero
out the negative $500 million stranded cost amount and then credit ratepayers $100 million
dollars. The $100 million should smply be netted againg the negative $500 million amount,

resulting in a negative $400 million amount, none of which would be returned to customers.

§25.263(1)(2)(A)
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TNMP commented that the phrase "and greater than projected stranded costs' is not clear asto
whether it means a projection of stranded codts as determined by the commission in various
dockets resolved in 2001 or to stranded costs estimated in the 1998 report to the legidature.

TNMP suggested that the commission clarify this point.

The term "projected stranded costs' is clearly defined in proposed §25.263(c)(5) of this section
to mean the projected stranded costs as determined by the commission in the 2001 dockets and

does not require further clarification.

§25.263(1)(2)(B)

TIEC commented that because stranded cogts origindly projected were uniformly negetive, it
appears that a positive true-up balance could never be less than a utility's projected stranded
cost amount from the UCOS case 0 that this section would not be applicable to any Texas

uility.

Because of the possibility thet the find orders in the UCOS cases will not be issued prior to
adoption of this rule, and consequently gppeds to the courts will remain unresolved prior to

adoption, this section should remain in the rule as proposed.
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§25.263(1)(2)(C)(ii)

AEP noted that the commisson had previoudy recognized the option of gpplying excess
earnings to capital expenditures to improve or expand transmisson and digtribution (T&D)
facilities or to improve air quality, and believes that these options should be available to utilities
in the true-up. In response to AEP's proposa, TIEC argued that none of the methods listed in
PURA 839.262 contemplates the use of excess mitigation funds for infrastructure or air quaity
projects and maintains that the dtatute envisons that any such baances owed to customers
would be returned to them through mechanisms such as rate reductions. ARM and OPC

voiced smilar objectionsto this proposd.

Additionaly, Reliant commented that the reference to the APGC in the sentence reading
"mitigation reversed shdl be returned to ratepayers by the APGC through an excess mitigation
credit” (emphasis added) should be changed to the TDU because it is the TDU that will return

amounts to ratepayers through changes to its nonbypassable charges.

The commisson does not believe that the statute contemplates the option of using stranded
cods as determined under PURA 839.262 for infragtructure improvements or ar quality
projects. This option was only available to non-stranded cost utilities with respect to excess

earnings during the trangtion period ending December 31, 2001. The change from APGC to
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TDU proposed by Reliant is not necessary. It is understood that any reversa of excess

mitigation by the APGC will be flowed through the TDU to ratepayers.

§25.263(1)(2)(C) iii)

TIEC and ARM commented that the imposition of a negative CTC to return negative true-up
balances to customers is appropriate because customers have borne dl the costs associated
with a utility’s generation assats. They generdly argued that if no negative CTC is dlowed, the
commission would be imposing asymmetric risks and rewards on the utility's shareholders and
cusomers. Additiondly, ARM dated that it is "right and just" that a negaive CTC be
implemented and believes tha the commission is fully empowered by PURA to do so. Cities

aso argued thet it is equitable to impose a negative CTC.

TIEC did not support the proposa to cap the negative CTC at the amount of securitized assets
included in a utility's trangtion charges. According to TIEC's comments, such a cgp would have
the unjudtifiable result of limiting negative CTC exposure to some utilities and not others
because, under the proposed rule, a utility that has not securitized any stranded costs would be
required to return the full amount of any negative true-up baance to customers while utilities

with TCs may not be required to return al such negative baances.
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Rdiant and AEP commented that, while the legidature has expresdy provided for the recovery
of stranded costs éee PURA §39.001(b)(2) and §39.252(a)), it has clearly reected the
concept of "negative stranded codts' in each of the last two legidative sessons. Additiondly,
TXU and TNMP argued that the commission has no authority to establish a negative CTC and
recommended deleting this section. Reiant dso sated that TIEC is confused in its arguments
againg the "cagp" in proposed Subsection (1)(2)(C)(iii). According to Rdliant, contrary to what
TIEC argued, the proposed cgp would diminate the possibility of a negative CTC for a utility
that has not securitized regulatory assets or stranded costs because the cap would be based on
"the lesser of the absolute vaue of the remaining negative true-up balance or the securitization

amount on which any TCs are based.”

The commission does not agree that a negative CTC is prohibited if a utility having negative
sranded costs has securitized regulatory assets that are being recovered from ratepayers
through a TC. Thisis condggtent with the previoudy sated position that the overriding factor in
implementing PURA 839.262 is the requirement that a utility not be permitted to over-recover
its stranded cods.  With respect to subsection (1)(2)(C)(iii), the commission intended that a
negative CTC be imposed to the extent that negative stranded costs were available to offset a
positive TC.  Though the commisson does not agree with TIEC that the proposed rule limits
negative CTC exposure for some utilities and not others, it has nonetheless revised subsection
M(@(C)(iii) to darify that no negative CTC will be imposed if the utility has not securitized

regulatory assets.
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§25.263(1)(2)(D)

TXU commented that it is not clear that §25.263(1)(2)(D), which provides for a CTC to collect
any podtive fud bdance, differs from 8§25.263(1)(2)(A) and (B), both of which alow
securitization of pogitive balances. TXU dated that PURA Chapter 39, Subchapter G, is only
for regulatory assets and stranded costs and does not apply to anything ese. AEP commented
that this section establishes a separate mechanism to ensure that a utility returns any over-
recovered fuel balance to customers, even in the event of an overal negative true-up baance.
AEP argued that if the find fud baance is included as a component of one overdl true-up
baance, then the rule should include a pardld provison requiring that a fud surcharge shdl be
implemented to recover the under-recovered fuel balance from ratepayers, without regard to
whether the APGC has an overdl negative stranded cost balance. AEP believes that fud cost
reconciliation and recovery should be atwo-way street in the true-up process, and should result

in making both customers and utilities whole.

Pursuant to the ingtructions in §25.263(1)(2) and §25.263(d)(3), §25.263(1)(2)(D) applies to
utilities that were not reported to have stranded costs in the April 1998 Report to the Texas
Legidature. Accordingly, the option to securitize a pogtive baance is not avallable to these
utilities. Additiondly, because it does apply only to the non-stranded costs companies, this

provision is necessary to ensure that fuel over-recoveries are properly returned to ratepayers.
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§25.263(1)(3)

Rdiant noted that proposed subsection (1)(3) provides for carrying costs on both positive and
negative true-up balances, but only from the date of the fina true-up order forward. Proposed
subsection (d)(1) dates that the commisson will establish a schedule to set forth when each
utility will file its true-up gpplication. Rediant commented that, presumably, the commission will
use a staggered filing schedule.  Therefore the find orders for each TDU will be issued on
different dates, perhaps months gpart. Reliant believes that it is unfair to have interest accrue to
the ratepayers or TDUs at different dates depending on the filing schedule, and that dl eements
of the true-up should therefore provide that the TDU be alowed to recover, or be liable for,
carrying costs from the date that is 150 days after January 12, 2004 until fully recovered by the
TDU or by the TDU's cusomers. Rdiant further commented that this change dso would
necessitate a Smilar change to proposed subsection (h)(4) to ensure that the carrying charges on
fud change from the rate approved in Subgtantive Rule §25.236, rdating to Recovery of Fud

Codts, to the utility's cost of capital on the 150th day after January 12, 2004.

In response to Reliant's argument, TIEC replied that the published rule requires each TDU to
file an gpplication for a rate adjustment to reflect the results of its true-up proceeding within 60
days of the issuance of a find order in that individua utility's true-up case; therefore, there

should be no difference in the carrying charges that will accrue for some utilities versus others
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samply by operation of a staggered filing schedule for the true-up cases. Moreover, TIEC
argued tha a utility's true-up balance appropriately becomes due upon the issuance of a find

order in that utility's true-up case.

TXU disagreed with the concept of requiring the payment of carrying costs in connection with

§25.263(1)(3).

The commission concurs with TIEC that a utility's true-up balance becomes due upon the
issuance of afind order in that utility's true-up proceeding and that carrying charges should only
accrue from that date forward. The additiona change to §25.263(h) proposed by Reliant is

therefore not necessary.

§25.263(m)—TDU/AREP true-up balance

Section §25.263(m)

TXU and Reliant proposed that the liability for any carrying costs associated with the PTB

clawback should transfer from the AREP to the TDU once the AREP has paid any baance

owed to the TDU for the retail clawback. TIEC did not object to this proposd; however,

TIEC argued that the fina rule should make it clear that either the AREP or the TDU will
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remain respongible for the payment of carrying charges on the true-up baance from the time of

the fina order in the true-up proceeding until any such baanceisfully paid.

TXU argued that the references to carrying codts in the proposed rule should be omitted
because they are ingppropriate in this ingtance. TXU clamed that there will be no meaningful
lag time between the time of the find order and full recovery of the claw-back amount and,

therefore, the affiliated REP should not be liable for any subsequent carrying cods.

The commission disagrees. The retall clawback is a one-way transfer of funds from the AREP
to the TDU. It is gppropriate for the TDU to recover carrying charges for any period of

delayed payment from the AREP. Accordingly, no change to the rule has been made.

§25.263(n)—Rate case subsequent to the true-up proceeding

Section §25.263(n)

Subsection (n) mandates that a TDU "shdl file an gpplication to adjust its rates within 60 days
following the issuance of afind, gppedable order on its true-up proceeding.” Reiant, TXU and
AEP bdlieve that it is unnecessary to require a full cost-of-service rate case following the true-
up. Rdiant commented that the legidature has provided the commisson with the authority

(PURA 839.262(qg)) to adjust nonbypassable charges to reflect the results of the true-up, so a
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rate case is unnecessary. AEP agreed that PURA provides both the utility and other parties
adequate recourse to request a full rate case should one become necessary. AEP aso

supported limiting the post-true-up rate adjustments to those arising from the proceeding.

The commission agrees that a full cost-of-service rate case, per PURA Chapter 36, is not
necessary. PURA provides the commission the authority to adjust the TDU's rates without a
PURA Chapter 36 proceeding. The commisson will determine the details and nature of

subsection (n) proceedings at the time of review. The "rate case" language has been removed.

Both TXU and Reliant believe that a separate proceeding to address any rate changes resulting
from the true-up proceeding is not contemplated by PURA. TXU and Rdiant agreed that the
commisson should adjust the TDU's rates in the PURA §39.262 true-up proceedings. Reliant
aso suggested that the TDU be required to file a compliance tariff within 30 days after the find
order isissued in the true-up proceeding. For these reasons, TXU and Reliant proposed that

subsection (n) be deleted.

TIEC disagreed with the above proposa and stated that injecting potentially controversia cost
dlocation and rate design issues into the true-up proceedings would unreasonably burden the
resources of the commission and intervenors, and hinder the efficient processng of the true-up

cases. ARM echoed TIEC's concerns and stated that a true-up case with a statutory time limit



PROJECT NO. 23571 ORDER PAGE 105 OF 135

of only 150 days is not the appropriate vehicle to consder contested issues of cost dlocation

and rate design.

The commisson disagrees with TXU and Rdiant. A separate proceeding will engble the

commission to properly address CTC related issues, alocation issues, etc.

Rdiant suggested that subsection (n) should sate that the TDU can apply for securitization of

the amounts due to it at any time after the find order isissued in the true-up proceeding.

PURA Chapter 39 provides for such securitization. Therefore, it is not necessary to include

Rdiant's suggested language in thisrule.

If the commisson retains the requirements of subsection (n), TXU requested thet al references
to the caculation of carrying costs be modified "from the date of a true-up find order” to "from

the date of an order implementing the true-up proceeding resultsin rates.”

As discussed above, the commisson has removed from subsection (n) the references to

changes in rates and, accordingly, has not changed the language in the rule regarding the time

period over which carrying codts are caculated.

Other Comments
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TXU commented that the sole provison in PURA for adjusting the PTB is found in PURA
§39.202(k). TXU argued that the true-up rule should confirm that if adjustments are made to
the TDU's nonbypassable charges during the true-up proceeding that reduce headroom, the
PTB should be adjusted to restore headroom to the levels set based on the headroom filing
required by the PTB rule. TXU further argued that no adjustments to the PTB should be
mandated if headroom increases as a result of the true-up because the competitive market will

address such a Stuation.

In adjusting the PTB, the commission will take into account not only the results of the true-up
proceeding, but aso other factors that increase or decrease the PTB. Consequently, to
maintain maximum flexibility in setting the PTB in 2004, the commission dedinesto include in the

true-up rule specific criteriafor adjustments to the PTB.

All comments, including any not specificaly referenced herein, were fully consdered by the
commission. In adopting this section, the commisson makes other minor modifications for the

purpose of darifying itsintent.

This new rule is adopted under the Public Utility Regulatory Act, Texas Utilities Code
Annotated §14.002 (Vernon 1998, Supplement 2001) (PURA), which provides the Public

Utility Commission with the authority to make and enforce rules reasonably required in the
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exercise of its powers and jurisdiction; and specificaly, PURA 8§39.252 which addresses a
utility's right to recover stranded costs and PURA §39.262 which requires the commission to
conduct a true-up proceeding for each investor-owned eectric utility after the introduction of

customer choice.

Cross Reference to Statutes: Public Utility Regulatory Act 8814.002, 39.252 and 39.262
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§25.263.

@

True-up Proceeding.

Purpose.

@

@)

The purpose of the true-up proceeding is to quantify and reconcile the amount
of stranded codts, the differences in the price of power obtained through the
capacity auctions and the power costs used in the excess costs over market
(ECOM) modd; the results of the annua reports; the level of excess revenues,
net of nonbypassable delivery charges, from customers who continue to pay the
price to beat (PTB); the reasonable regulatory assets not previoudy approved
in arate order that are being recovered through competition trangtion charges
(CTCy) or trangtion charges (TCs); and the find fuel balances. The purpose of
the true-up proceeding is aso to provide for the recovery of regulatory assets
not aready approved for securitization that were to be consdered in future
proceedings pursuant to a commission financing order in a securitization case.

An dectric utility, together with its affiliated retail eectric provider (AREP), its
affiliated power generation company (APGC), and its affiliated transmisson and
digribution utility (TDU), shdl not be permitted to over-recover stranded costs
through the gpplication of the measures provided in the Public Utility Regulatory
Act (PURA), Chepter 39, or under the procedures established in PURA

§39.262 and this section.
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(b)

(©

Application. This section applies to al investor-owned transmisson and distribution

utilities established pursuant to PURA 839.051, their APGCs, and their AREPs. In

addition, the reporting requirements of subsection (j)(6) of this section gpply to dl retall

electric providers (REPs) serving residentia and smal commercia customers.

Definitions. The following words and terms, when used in this section, shdl have the

following meanings unless the context indicates otherwise:

@

@)

©)

(4)

Q)

Capacity auction total price of power (M Wh) — The totd (fud plus non-
fud) capacity auction revenues for entitlements to capacity for the years 2002
and 2003 divided by the tota capacity auction energy (expressed in MWh)
scheduled to be ddlivered for those entitlements over the same time period.
Independent third party — The party designated by the commission to
perform the duties described in subsection (j) of this section.

Mitigation — The total excess earnings and redirected depreciation applied to
generation assets pursuant to PURA §39.254 and §39.256 or a commission
order issued after 1996 that approved a utility's transition case.

Net mitigation — Any mitigation that has not been reversed or refunded as of
the date of the final order in the true-up proceeding.

Net valuerealized — All compensation paid by a buyer for generation assets,
including the buyer's assumption of debt, less any costs of sde such as legd

fees, broker fees, and other reasonable transaction codts.
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(6)
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(8)

©)

Projected stranded costs — The vaue produced by the ECOM modd and
approved by the commission in the proceeding conducted pursuant to PURA
§39.201.

Regulatory assets — The generation-related portion of the Texas
jurisdictiona portion of the amount reported by the dectric utility in its 1998
annua report on Securities and Exchange Commisson Form 10-K as
regulatory assets and liahilities, offset by the gpplicable portion of generation-
related investment tax credits permitted under the Internal Revenue Code of
1986.

Residential market price of eectricity — The volume-weighted average
price, less average nonbypassable charges (each expressed in cents per
kilowatt-hour (kwWh)), caculated by the independent third party for residentia
electric service provided by non-affiliated retal eectric providers and non-
provider of last resort (POLR) service providers competing in the TDU region.
The price determined by the independent third party shall be based upon pricing
disclosures pursuant to 825.475(e) of this title (relaing to Information
Disclosures to Resdentid and Smdl Commercid Customers) and other
information provided to the independent third party.

Residential net priceto beat — The average resdential PTB rate (expressed
in cents per kWh) less the average nonbypassable charges (expressed in cents

per KWh) applicable to residentia customers.
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(d)

(10)

(11)

(12)

(13)

(14)

Small commercial market price of éectricity — The volume-weighted
average price, less average nonbypassable charges (each expressed in cents per
kWh), cdculated by the independent third party for smal commerciad eectric
service provided by non-AREPs and non-POLR service providers competing
in the TDU region. The price determined by the independent third party shal
be based upon pricing disclosures pursuant to §825.475(€) of this title and other
information provided to the independent third party.

Small commercial net price to beat — The average sndl commercid PTB
rate (expressed in cents per kWh) less the average nonbypassable charges
(expressed in cents per kWh) applicable to smal commercid customers.
Transferee corporation — A separate affiliated or non-affiliated company to
whom an dectric utility or its APGC trandfers generation assats.

Transmisson and digribution utility (TDU) — A transmisson and
distribution utility that, pursuant to PURA 8§39.051, is the successor in interest
of an dectric utility certificated to serve an area.

Transmission and distribution utility region (TDU region) — The afiliated

trangmisson and digtribution utility's service territory.

Obligation to file a true-up proceeding.
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@)

©)

Each TDU, its APGC, and its AREP shdl jointly file after January 12, 2004, on
a schedule to be determined by the commission, a true-up application pursuant
to subsection (e) of this section.

Each TDU that is a successor in interest of any utility that was reported by the
commission to have positive ECOM, denoted as the "base case” for the amount
of stranded cogts before full retail competition in 2002 with respect to its Texas
jurigdiction in the April 1998 Report to the Texas Senate Interim Committee on
Electric Utility Redtructuring entitted "Potentidly Strandable  Investment
(ECOM) Report: 1998 Update," and such TDU's, APGC's, and AREP's, shall
file the true-up application as required by subsections (f) — (k) of this section.

All TDUs not described in paragraph (2) of this subsection, their APGCs, and
their AREPs shdll file the gpplications required by subsections (h) and (j) of this

section.

(e True-up filing procedures.

@

Each TDU, APGC, and AREP shdl file dl testimony and schedules on which
they intend to rely for their direct case in accordance with the true-up filing
package prescribed by the commission.

(A)  Within 20 cdendar days of the filing of a true-up application,

commisson gaff or any intervenor may file a motion stating thet the filing
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©)

(4)

is materidly defident. Any such motion shdl indude a deailed
explanation of the clamed materid deficiencies.

(B) If the presding officer determines that an gpplication is materidly
deficient, the TDU, APGC, and AREP shal correct the deficiencies
within 30 caendar days. The deadline for find commisson order shall
be extended day for day from the date of initid filing until the
corrections are filed with the commission.

At least 90 days prior to the filing of the first true-up application scheduled by

the commission, a utility's APGC dhdl file a natification of intent with the

commisson if it intends to utilize PURA §39.262(i) to determine the amount of
its stranded costs for nuclear assets.

The commisson may initiate a generic proceeding to determine true-up issues

that are common to multiple TDUs, APGCs, and AREPs. This proceeding may

include updates to the ECOM mode required by subsection (f)(2)(B) of this
section, in the event a natification of intent is filed pursuant to paragraph (2) of
this subsection.  The commisson may order further updates to any order
gpproved in a generic proceeding pursuant to this section for any utility whose

customers are not offered competition on January 1, 2002.

As part of the true-up proceeding, the commission shdl make a determination

with respect to whether the TDU, the APGC, and the AREP have complied

with PURA 8§39.252(d). If the commission finds that the TDU, the APGC, or
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the AREP have faled, individudly or in combingtion, to fully comply with their
obligations under PURA §39.252(d), the commission may reduce the net book
vaue of the APGC's generation assets or take other measures it deems
gppropriate in the true-up proceeding filed under this section. In making a
determination as to compliance with PURA §39.252(d), the commission shall
not subditute its judgment for a market vauation of generation assets
determined under PURA 839.262(h) or (i).

) The State Office of Adminigtrative Hearings shal employ expedited procedures
during discovery in the true-up proceedings.

(6) The commisson shdl issue the find order for each proceeding filed under this
section not later than the 150th day after the filing of a complete, non-deficient
goplication. Notwithstanding the foregoing, however, the 150-day deadline

may be extended by the commission for good cause.

® Quantification of market value of generation assets.
@ Market vaue of generation assets shdl be quantified usng one or more of the
following methods:
(A) Saleof assetsmethod. If an éectric utility or its APGC sdlls some or
al of its generation assets after December 31, 1999, in a bona fide
third-party transaction under a competitive offering, the tota net vaue

redized from the sde shdl establish the market value of the generation
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assets 0ld. Within 30 days of closing, the utility or its APGC shal

provide to the commisson a detalled explanation, which may be filed

confidentialy, of the transaction and a description of the generating unit,

property boundaries, fue and parts, emisson alowances, and other

generd categories of items associated with the sde, incduding any

ancillary itemsrelated to the assets.

Stock valuation method. The following method of market vauation

without using a control premium may be used to value generation assets.

0]

If, a any time after December 31, 1999, an dectric utility or its
APGC has tranderred some or dl of its generation assets,
including, at the eection of the eectric utility or the APGC, any
fuel and fud transportation contracts related to those assets, to
one or more separate afiliated or nonaffiliated corporations, not
less than 51% of the common stock of each corporation is spun
off and sold to public investors through a nationd stock
exchange, and the common stock has been traded for not less
than one year, the resulting average daily closng price of the
common stock over 30 consecutive trading days chosen by the
commission out of the last 120 consecutive trading days before

the true-up filing required by this section establishes the market
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vdue of the common gock equity in each tranderee
corporation.

The average book vaue of each transferee corporation's debt
and preferred stock securities during the 30-day period chosen
by the commisson to determine the market value of common
stock shall be added to the market value of its stock.

The market vaue of each transferee corporation's assets that is
determined as the sum of cdauses (i) and (i) of this
subparagraph shal be reduced by the corresponding net book
vaue of the assets acquired by the transferee corporation from
any entity other than the affiliated eectric utility or APGC.

The market value of the assats determined from the procedures
required by clauses (i), (ii), and (iii) of this subparagraph
edtablishes the market vaue of the generation assets transferred
by the affiliated dectric utility or APGC to each separate

corporation.

Partial stock valuation method. The following method of market

assets.

0]

vauation usng a control premium may be used to vaue generation

If, a any time after December 31, 1999, an dectric utility or its

APGC has tranderred some or dl of its generation assets,
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including, at the eection of the eectric utility or the APGC, any
fuel and fud transportation contracts related to those assets, to
one or more separate ffiliated or nonaffiliated corporations, at
least 19%, but less than 51%, of the common stock of esch
corporation is spun off and sold to public investors through a
nationa stock exchange, and the common stock has been
traded for not less than one year, the resulting average daily
closing price of the common stock over 30 consecutive trading
days chosen by the commission out of the last 120 consecutive
trading days before the filing establishes the market value of the
common stock equity in each transferee corporation.

The commisson may accept the maket vdudion to
conclusvely establish the value of the common stock equity in
each transferee corporation or convene a vauation pand of
three independent financia experts to determine whether the
per-share vadue of the common dock sold is farly
representative of the per-share value of the total common stock
equity or whether a control premium exigs for the retained
interest.

Should the commission elect to convene a vauation pane, the

pand must consg of financid experts chosen from proposas
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submitted in response to commission requests from the top ten
nationdly recognized investment banks with demonsrated
experience in the United States ectric indudtry, as indicated by
the dollar amount of public offerings of long-term debt and
equity of United States investor-owned e ectric companies over
the immediately preceding three years as ranked by the
publication " Securities Datd' or "Inditutiond Investor.”

None of the financid experts chosen for the pand shdl have
participated, or be employed by an invetment house or
brokerage house which has participated, in the busness
separdion, securitization, or other activities related to the
implementation of PURA Chapter 39 on behdf of the utility for
which the market vauation is being determined.

If the panel determines that a control premium exigs for the
retained interest, the pane shdl determine the amount of the
control premium, and the commisson shdl adopt the
determination, but may not use the control premium to increase
the vaue of the assets by more than 10%.

The costs and expenses of the panel, as approved by the

commission, shdl be paid by each transferee corporation.
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The determination of the commission, based on the finding of
the pand and other admitted evidence, conclusively establishes
the vaue of the common stock of each transferee corporation.
The average book vaue of each transferee corporation's debt
and preferred stock securities during the 30-day period chosen
by the commisson to determine the market value of common
stock shall be added to the market value of its stock.

The market vaue of each trandferee corporation's assets shall
be reduced by the corresponding net book vaue of the assets
acquired by the transferee corporation from any entity other
than the eectric utility or its APGC.

The market vaue of the assets resulting from the procedures
required by clauses (i) - (ix) of this subparagraph establishesthe
market vaue of the generation assets transferred by the eectric

utility or APGC to each transferee corporation.

Exchange of assets method. |If, a any time after December 31,

1999, an dectric utility or its APGC trandfers some or dl of its

generdion assts, including any fud and fud trangportation contracts

related to those assets, in a bona fide third-party exchange transaction,

the stranded costs rdated to the transferred assets shdl be the

difference between the net book value and the market vdue of the
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transferred assets at the time of the exchange, taking into account any

other congderation received or given.

0]

(ii)

i)

The market vaue of the transferred assets may be determined
through an appraisd by a nationadly recognized independent
gopraisa firm, if the market vadue is subject to a market
vauation by means of an offer of sde in accordance with this
subparagraph.

To obtain a market vauation by means of an offer of sde, the
owner of the asset shdl offer it for sale to other parties under
procedures that provide broad public notice of the offer and a
reasonable opportunity for other parties to bid on the asset.
The owner of the asset shdl provide to the commission copies
of dl documentation explaining and attesting to the utility's sde
proposal.

The owner of the asset may edtablish a reserve price for any
offer based on the sum of the appraised vaue of the asset and
the tax impact of sdling the asset, as determined by the
commission.

Within 30 days of dosing, the utility or its APGC shdl provide
to the commisson a detailed explanation, which may be filed

confidentidly, of the transaction and a description of the
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generating unit, property boundaries, fud and parts, emisson
alowances, and other general categories of items associated
with the trander, induding any ancillary items relaed to the
assets.

ECOM Method. Unless an dectric utility or its APGC combines dl its

remaining generaion assets into one or more transferee corporations pursuant

to paragraph (1)(B) or (C) of this subsection, the dectric utility shal quantify its
stranded costs for nuclear assets using the ECOM method.

(A)  The ECOM method is the estimation model prepared for and described
by the commission's April 1998 Report to the Texas Senate Interim
Committee on Electric Restructuring entitled "Potentidly Strandable
Investment (ECOM) Report: 1998 Update." The methodology used in
the mode must be the same as that used in the 1998 report to
determine the "base case."

(B) As pat of the filing specified in subsection (d) of this section, the
eectric utility shal rerun the ECOM mode using updated company
specific inputs required by the modd, updating the market price of
eectricity, and usng updated naturad gas price forecasts and the
capacity cost based on the long-run margina cost of the most economic
new generaion technology then avalable, as gpproved by the

commission pursuant to subsection (€)(3) of this section. Naturd gas
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price projections used in the modd shall be forward prices of Houston
Ship Channd natura gas.

Growth rates in generating plant operations and maintenance costs and
dlocated adminigrative and generd cods shdl be benchmarked by
comparing those codts to the best available information on cost trends
for comparable generating plants.

Capitd additions shdl be benchmarked using the 1.5% limitation set

forth in PURA §39.259(b).

(9 Quantification of net book value of generation assets.

@

@)

For purposes of this section, the net book vaue of generation assets shdl be

established as of December 31, 2001, or the date a market value is established

through a maket vauaion method under subsection (f) of this section,

whichever isealier.

Net book vaue of generation assets conssts of:

(A)

The generation-related eectric plant in service, less accumulated
depreciaion (exclusve of depreciation related to mitigation), plus
generation-related congtruction work in progress, plant held for future
use, and nuclear, cod, and lignite fud inventories, reduced by:

0] net mitigation;
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the net book vaue of nuclear generation assets if quantification
of ECOM related to those nuclear generation assets is
determined pursuant to PURA 8§39.262(i); and

any generaion-related invested capital recoverable through a
CTC, exclusve of redated carrying cods, projected to be
collected through the date of the find order in the true-up

proceeding.

Above-market purchased power costs arisng from contracts in effect

before January 1, 1999, including any amendments and revisons to

such contracts resulting from litigation initiated before January 1, 1999.

0]

The purchased power market vaue of the demand and energy
included in the purchased power contracts shal be determined
by using the weighted average codts of the highest three offers
from a bona fide third-party transaction or transactions on the
open market.

The bona fide third-party transaction or transactions on the
open market shdl be dructured so that the above-market
purchased power costs are determined pursuant to subclause
(D) or (1) of this clause.

M A transaction may be dructured so the dectric utility

pays a third paty to assume the utility's obligations
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under the purchased power contract. The weighted
average of the three highest offers receved in the
transaction establishes the above-market purchased
power costs.

(I A transaction may be structured so a third party pays
the utility to take power under the purchased power
contract. The difference between the net present value
of obligations under the exigting contracts a the utility's
cost of capitd and the weighted average of the three
highest offers received in the transaction establishes the
above-market purchased power costs.

Deferred debits, to the extent they have not been securitized, related to
a utility's discontinuance of the application of SFAS No. 71
("Accounting for the Effects of Certain Types of Regulation™) for
generation-related assets if required by PURA Chapter 39.

Capita costs incurred before May 1, 2003 to improve air qudity to the
extent they have been approved by the commisson pursuant to
§25.261 of this title (reating to Stranded Cost Recovery of

Environmenta Cleanup Costs).
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(E)  Any adjustments resulting from the commisson's review of the TDU's,
APGC's, and AREPs efforts pursuant to subsection (€)(4) of this

section.

(h) True-up of final fuel balance.

@ An APGC sndl reconcile the former dectric utility's find fuel baance
determined under PURA §39.202(c).

2 The find fuel baance shal be reduced by any revenues collected by the AREP
under any commission-gpproved fud surcharge, from the date of introduction of
competition to the utility's customers through the date of the true-up filing under
this section, so long as the fuel surcharge is associated with fuel costs incurred
during the time period covered by the fina reconcilable fud baance.

3 If an eectric utility or its TDU or APGC is assessed by another utility in Texas a
fue surcharge after 2001 for under-recoveries occurring through the end of
2001, the surcharged utility shal add the amount of surcharges and any
associated carrying codts paid after 2001 to its find fue balance.

4 Thefind fud balance, as adjusted by paragraphs (2) and (3) of this subsection,
shdl include carrying costs on the positive or negetive fud baance equd to:

(A) theweighted-average cost of capitd approved in the company's
unbundled cost of service (UCOS) proceeding, if the period until the

date of the find true-up order is greater than one year; or
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(B) therate gpproved in §25.236 of thistitle (relating to Recovery of Fud
Codts) if the period until the date of the find true-up order is one year

or less.

True-up of capacity auction proceeds.

@

For purposes of the true-up required by PURA 839.262(d)(2), and as
provided for under 825.381(h)(1) of this title (relating to Capacity Auctions),
the APGC shdl compute the difference between the price of power obtained
through the capacity auctions conducted for the years 2002 and 2003 and the
power cost projections for the same time period as used in the determination of

ECOM for that utility in the proceeding under PURA 839.201. The difference

shdl be cdculated according to the following formula (ECOM market revenues

— ECOM fue costs) — ((capacity auction price x total 2002 and 2003 busbar

sales) — actual 2002 and 2003 fuel costs). For purposes of this paragraph:

(A) "ECOM market revenues' shdl be the sum o rows 12 through 14 for
the years 2002 and 2003 in the "Plant Economics' worksheet of the
ECOM mode underlying the commission-agpproved ECOM egtimate in
the company's UCOS proceeding;

(B) "ECOM fud cods' shdl be the sum of rows 33 through 35 for the

years 2002 and 2003 in the "Cogt Partition” worksheet of the ECOM
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model underlying the commisson-gpproved ECOM  edimate in the
company's UCQOS proceeding;

(C)  The "capacity auction price" shdl be the APGC's total capacity auction
revenues derived from the capacity auctions conducted for the years
2002 and 2003 divided by that APGC's total MWh sales of capacity
auction products for the years 2002 and 2003.

2 If, as a result of not having participaied in capacity auctions pursuant to
§25.381(h)(1) of thistitle, an APGC is unable to determine a company-specific
capacity auction price, the APGC may request in its true-up application a
method using prevalling capacity auction prices from other APGCs for the

caculation in paragraph (1) of this subsection.

True-up of PTB revenues. This subsection specifies how the PTB will be compared

to prevailing market prices pursuant to PURA §39.262(e). For purposes of this

subsection, the term "smal commerciad customer” does not include unmetered lighting

accounts unless such an account has historicaly been trested as a separate customer for

billing purposes.

@ An AREP is not required to perform the reconciliation described in PURA
839.262(e) for the resdentid or smdl commercid customer class if the

commission has determined that the AREP has reached the gpplicable 40%
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threshold requirements prior to January 1, 2004, pursuant to filing requirements
listed in §25.41(1) of thistitle (relating to Price to Best) gpplicable to that class.
If an AREP has not reached the applicable 40% threshold requirements prior to
January 1, 2004, for either the resdentid or the smal commercid class, or
both, the net PTB for each such class must be compared to the market price of
eectricity for that class in the TDU region for the period January 1, 2002
through January 1, 2004 as provided in paragraphs (3) and (4) of this
subsection.

The independent third party shal compute the difference between the resdentia
net PTB and the residentid market price of eectricity on the last day of each
cdendar-year quarter for the years 2002 and 2003. The price differentid for
each quarter shdl be multiplied by the total KWh consumed by resdentia PTB
customers of the AREP for that quarter. The results shal be summed over the
eight quarters within the period from January 1, 2002 through January 1, 2004.
The independent third party shal compute the difference between the smal
commercid net PTB and the smdl commercid market price of dectricity on the
last day of each cdendar-year quarter for the years 2002 and 2003. The price
differentid for each quarter shal be multiplied by the totad kWh consumed by
amdl commercid PTB customers of the AREP for that quarter. The results
shdl be summed over the eight quarters within the period from January 1, 2002

through January 1, 2004.
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For each of the resdentia and smal commercid classes, the AREP shdl credit

the TDU the lesser of the amounts caculated in subparagraphs (A) and (B) of

this paragraph:

(A)  $150 multiplied by (the difference between the number of resdentia or
amal commercia customers, as gpplicable, in the TDU Region taking
PTB service from the AREP on January 1, 2004 and the number of
resdentiad or smal commercid customers, as gpplicable, outsde the
TDU region being served by the AREP on January 1, 2004, provided
that such customers are not receiving POLR service from the AREP);
or

(B) the totd differentid between the net PTB and the market price of
electricity calculated for the gpplicable class under paragraph (3) or (4)
of this subsection.

All REPs shdl provide information to the independent third party as needed for

the performance of cdculations st forth in paragraphs (3) and (4) of this

subsection. All data used in the calculations performed by the independent third

party will remain confidentia but shal be subject to audit by the commission.

The functions of the independent third party shal be funded by the AREPs

through one or more assessments made by the commission.
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Regulatory assets. To the extent that any amount of regulatory assets included in a
TC or CTC exceeds the amount of regulatory assets gpproved in a rate order which
became effective on or before September 1, 1999, the commission shal conduct a
review during the true-up proceeding to determine any such amounts that were not
appropriately calculated or that did not congtitute reasonable and necessary costs. In
addition, to the extent that any amount of regulatory assets approved for securitization in
a commission financing order was not subsequently included in an issuance of trangition
bonds, that amount of regulatory assets shal be included in the TDU/APGC true-up

bal ance under subsection (1) of this section.

TDU/APGC True-up balance.

@ The formula to establish the true-up baance between the TDU and APGC is
shown in the following table. TDUs described in subsection (d)(3) of this
section and their APGCs shdl insart zero for dl inputs in this equation except

the input entitled "Find fud baance caculated pursuant to subsection (h).”

Cdculation of True-up Baance

Net book vaue ca culated pursuant to subsection (g)
- Market value caculated pursuant to subsection (f)(1)
+/- Vaue calculated by ECOM modd pursuant to subsection (f)(2)
+/- Fina fuel balance calculated pursuant to subsection (h)

+/- Capacity auction true-up calculated pursuant to subsection (i)
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Regulatory asset amount calculated pursuant to subsection (k)

TDU/APGC True-up Baance

For TDUs described in subsection (d)(2) of this section, the TDU/APGC true-

up balance shal be compared to projected stranded costs as provided in

subparagraphs (A) — (C) of this paragraph. For TDUs described in subsection

(d)(3) of this section, the TDU/APGC true-up baance shall be treated as

provided in subparagraph (D) of this paragraph.

(A)

(B)

If the TDU/APGC true-up bdance is postive, and greater than
projected stranded codts, then the commission shdl increase the CTC
(or etablish a CTC, if no CTC has previoudy been approved for the
utility), extend the time for the collection of the CTC, or both, to enable
the TDU to collect the TDU/APGC true-up badance. The utility may
seek to securitize any or dl of the amounts determined under this
subparagraph under PURA Chapter 39, Subchapter G.

If the TDU/APGC true-up baance is positive, but less than projected
dranded cods, then the commisson shal reduce nonbypassable
delivery ratesin the amount of the difference by:

@) reducing any CTC established under PURA §39.201;

(i) reversing, in whole or in part, the depreciation expense that has

been redirected under PURA §39.256;
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reducing the TDU's rates; or
any combination of dauses (i), (i), and (iii) of this

subparagraph.

If the TDU/APGC true-up baance is negative, then

0]
(i)

(ii)

any CTC established under PURA 839.201 shall be eiminated;

net mitigation shal be reversed until exhausted or until a zero
true-up baance is achieved, and the amount of net mitigation
reversed shall be returned to ratepayers by the APGC through
an excess mitigation credit; and

if net mitigation is exhausted and some amount of the negative
true-up baance remains then for companies tha have
securitized regulatory assets, a negaive CTC shdl be
established based upon the lesser of the absolute vaue of the
remaining negative true-up balance or the securitization amount
on which any TCs are based. If the company has been issued a
financing order by the commission authorizing the securitization
of regulatory assets but securitization has not yet occurred, then
the negaive CTC will be implemented a the time the
securitization bonds are issued.  If the company has not

recaived a financing order from the commisson authorizing
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Securitization of regulatory assets, then no negative CTC shdll
be established for purposes of this subsection.

(D) If the TDU/APGC true-up baance is postive, then a CTC shdl be
imposed to enable the APGC to recover any postive fud baance. If
the TDU/APGC true-up baance is negative, then a fud credit shal be
implemented to return the over-recovered fud baance to ratepayers.

3 The TDU shdl be dlowed to recover, or shdl be liable for, carrying costs on
the true-up baance. Carrying costs shdl be cdculated using the utility's cost of
capitd established in the utility's UCOS proceeding, and shdl be caculated for

the period of time from the date of the true-up fina order until fully recovered.

TDU/AREP true-up balance. The TDU shdl hill the AREP for, and the AREP shall
remit to the TDU, the amount calculated pursuant to subsection (j) of this section, plus
carying costs. Carrying cods shdl be caculaied usng the utility's cost of capita
edtablished in the utility's UCOS proceeding, and shdl be calculated for the period of
time from the date of the true-up fina order until fully recovered. The commisson may

reduce the TDU's rates to reflect the amounts due from the AREP.

Proceeding subsequent to the true-up.
@ The TDU ghdl file an gpplication to adjust its rates within 60 days following the

issuance of a find, gppedable order on its true-up proceeding. In the
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proceeding, the commisson may adjust the TDU's rates and any CTC, in
accordance with PURA  839.262(g), and any excess mitigation credit. The
commission may aso alocate the recovery responsbility for such rates and any
CTC to the TDU's customer classes.

In the proceeding, the commisson shal dso condder adopting remittance
dandards, if necessary, with respect to the credits or hills as among the TDU,

the APGC, and the AREP.
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This agency hereby certifies that the rule, as adopted, has been reviewed by legd
counsel and found to be within the agency's authority to adopt. It is therefore ordered by the
Public Utility Commission of Texas that §825.263, relating to True-up Proceeding, is hereby

adopted with changes to the text as proposed.

ISSUED IN AUSTIN, TEXASON THE 3rd DAY OF DECEMBER 2001 .

PUBLIC UTILITY COMMISSION OF TEXAS

Chairman Max Y zaguirre

Commissioner Brett A. Perlman

Commissioner Rebecca Klain



