PROJECT NO. 25360

RULEMAKING PROCEEDING TO 8§ PUBLIC UTILITY COMMISS ON

AMEND REQUIREMENTS FOR 8§ OF TEXAS
PROVIDER OF LAST RESORT 8§
SERVICE

ORDER

ADOPTING NEW 825.43, REPEAL OF EXISTING 825.43, AND AMENDMENTSTO
8825.478, 25.480, 25.482, AND 25.483 ASAPPROVED AT THE
AUGUST 22, 2002 OPEN MEETING
The Public Utility Commission of Texas (commisson) adopts new 825.43, rdding to Provider of Last
Resort (POLR) and amendments to §25.478, relating to Credit Requirements and Deposits; 25.480,
reding to Bill Payment and Adjustments, §25.482, relating to Termination of Contract; and §25.483,
relating to Disconnection of Service, with changes to the text as proposed in the Texas Register on
June 7, 2002 (27 TexReg 4887). The commission adopts the reped of existing §25.43, relating to
Provider of Last Resort (POLR) with no changes as proposed in the Texas Register on June 7, 2002

(27 TexReg 4887). This order is entered into Project Number 25360, Rulemaking Proceeding to

Amend Requirements for Provider of Last Resort Service.

New 82543 dters the current structure for POLR service by phasing in the ability of retal dectric
providers (REPS) to disconnect non-paying customers. The effiliated REP will function as the POLR
for non-paying customers by providing eectric service at the price-to-beat (PTB), until such time as
REPs may disconnect customers for nonpayment. In addition, the new section streamlines the process
for sdecting POLRs by prescribing bid requirements and POLR sdlection methods and ensuring

trangparency in the POLR selection process.
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New §25.43 incorporates by reference three standard terms of service agreements, one for each POLR

customer class. These documents have been adopted as figures gppended to the rule.

Amendments to 825.478 exempt medicdly indigent customers, as defined in the rule, from eectric
service deposit requirements and allow low-income customers to pay depositsin two installments rather
than one. Amendments to 825.478 dso conform the provisions of the rule to the provisons of new
§25.43. The amendments aso diminate more stringent deposit requirements for customers over the age
of 65 and clarify that a guarantee agreement terminates when the customer whose service is guaranteed

is no longer subject to the deposit requirements of therule.

The amendments to §25.480 consist of non-substantive corrections to other rule sections as a result of
anendments to 825.482 and §25.483. The amendments to 825.482 and 825.483 conform the
provisons of those rules to the provisons of new 82543. More specificdly, these amendments

implement the introduction of the right to disconnect for dl REPs

The commisson initiated this rulemaking process on January 29, 2002. The commisson hosted
workshops in Augtin on February 26, 2002 and April 17, 2002 to solicit input from the stakeholders.
In addition, the commission conducted workshops in Ddlas on March 7, 2002 and Houston on March
27, 2002 to specificdly solicit comments from the low-income community. The commisson voted to

publish the proposed rule in the Texas Register at the May 23, 2002 open mesting.
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A public hearing on this rulemaking was held a commission offices on July 2, 2002. Representatives
from Reliant Resources, Inc. (Rdiant), American Electric Power Company (AEP), Texas Legd
Services Center (referred to herein dong with other representatives of consumer groups as "Consumer
Groups"), the Office of Public Utility Counsel (OPC), and TXU Energy Services (TXU) attended the
hearing and provided comments. To the extent that these comments differ from the submitted written

comments, such comments are summarized herain.

The commission recelved comments on its rulemaking proposa from the Alliance for Retall Markets
(ARM); Texas Legal Services Center, Texas Ratepayers Organized to Save Energy, and Consumers
Union (collectively, Consumer Groups); Barbara Alexander on behalf of Consumer Groups, Rdiant
Energy, Incorporated doing business as CenterPoint Energy Houston Electric (Centerpoint); Entergy
Solutions Ltd., Entergy Solutions Select Ltd., and Entergy Solutions Essentias Ltd. (Entergy); Entergy
Gulf States, Inc. (EGS); Electric Rdiability Council of Texas, Inc. (ERCOT); First Choice Power, Inc.
(First Choice); Houston Energy Advocacy Team, a codition of the following organizations and entities:
the Better Business Bureau, Chinese Community Center, Christian Community Service Center, Harris
County Socid Services, Humble Area Assgtance Minidries, Nationd Higpanic Council on Aging
Houston Chapter, Sheltering Arms Senior Services, St. Mary Magddene, and United Way of the Texas
Gulf Coast (HEAT); Mutud Energy CPL, LP, Mutud Energy WTU, LP, AEP Texas Commercid and
Industrid Retail Limited Partnership, and POLR Power, LP, AEP-Central Power and Light Compary,

and AEP-Wes Texas Utilities Company (collectivdy AEP); OPC; Rdiant; Republic Power, LP
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(Republic); Texas Industria Energy Consumers (TIEC); and TXU Energy Retall Company, LP (TXU

Energy Retall Company, LP and TXU Energy Services are referred to herein collectively as TXU).

At its May 23, 2002 open meeting, the commission requested that REPs indicate in their comments on
the rule whether they would bid on POLR service under the rule as proposed or under the rule as
proposed with changes made to reflect comments of individua REPs. In response to this question,
Rdiant commented that if the rule were to be adopted with Reliant's proposed modifications, or if the
issues rased by Reiant were otherwise satisfactorily resolved, Rdiant would participate in the bid
process. Reliant dso commented that, if the rule is adopted as proposed, Rdiant would have to assess
market conditions at the time of the bid process to determine whether to participate in the bid process.
Subsequent to the close of the cmment period in this project, TXU indicated that it would decide
whether it was going to bid once the rule is findly adopted. TXU sated that there was currently too
much uncertainty to definitively respond to this question. Green Mountain also indicated after the close
of the comment period that it might bid on POLR service under the proposed rule but would prefer to
have the option to bid on large groups of customers at the time of their transfer to POLR. For example,
Green Mountain would prefer to bd for customers in the ingance of a REP defaulting, rather than
bidding on POLR for a term that would result in an uncertain number of customers being transferred to

the sarvice,

Comments and responses to preamble questions:
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In the preamble, the commission requested that interested parties address eight issues related to the
implementation and find development of the proposed rule. The parties responses to these issues are

summarized below.

1 Are there methods for ensuring POLR service to customers as contemplated under the Public
Utility Regulatory Act, Texas Utilities Code Annotated (Vernon 1998, Supplement 2002)
(PURA) 839.101(b)(4) and 839.106, including customers who request POLR service, other
than those set forth in the proposed amendments? If so, please explain those dternatives.
Please identify the pros and cons of those methods and explain how they compare to the

methods proposed in terms of ease of administration.

AEP proposed to require that al afiliated REPs be assigned responsbility for providing dectric service
in the sarvice territory of their affiliated tranamisson and didribution utilities (TDUSs) at the PTB, both for
non-paying customers and customers whaose chosen REP can no longer serve them.  In support of its
proposal, AEP noted (1) there is no bass in PURA for differentiating between non-paying POLR
customers and customers transferred to POL R because their chosen REP can no longer serve them; (2)
gplitting up POLR respongibilities to serve non-paying customers and customers whose REP can no
longer serve them will be inefficient; (3) establishing an entire POLR bidding and appointment process
solely for those customers whose chosen REP can no longer serve them is expendve and time-
consuming for REPs and commission gaff; (4) limiting the POLR rate to 125% of the PTB will not

adequately compensate a POLR, hence, no digible REP is likely to bid to be POLR; (5) the affiliated
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REPs have the size and experience to absorb a sudden influx of customersin the event a REP is unable
to serve its customers, (6) assgning POLR responsihilities to the affiliated REP will result in lower rates
for customers whose chosen REP can no longer serve them; and (7) any market concerns regarding
assgnment of POLR responghilities to the affiliated REP for customers whose REP can no longer serve

them are minimdl.

Consumer Groups agreed with AEP that there will be o little POLR business under the proposed rule
that the affiliated REP would be better off if dl POLR business went to the &filiated REP. Consumer
Groups dso cdamed that the proposed rule fails to provide reasonable POLR rates for customers for
whom the market fails. Consumer Groups asserted that the commission should have afull accounting of
potentiad costs and impacts of various strategies for providing POLR service and the impeacts of

disconnection policies on customers, the industry, and the commisson.

Consumer Groups clamed that the proposed POLR rule dmost guarantees rates that are higher than
those previoudy approved by the commission, with no guarantee that the REPs gppointed will be

capable of fulfilling the duties of POLR.

Consumer Groups noted that, if the bidding process fails, the lottery process guarantees a POLR rate
that is 125% of the PTB. This will result in POLR rates that are higher than the current rates.
According to Consumer Groups, commisson daff has been overly concerned with the affect that the

POLR may have on the market if rates are too low, as reflected in the fact that the current rule provides
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for a "perverse" scheme whereby the POLR rate can only be set at the PTB if no other REP bids to

sarve as POLR at a price higher than the PTB.

Entergy disagreed with commenters who suggested that customers whose REP goes out of business
should auomaticdly move to the afilialed REP. Entergy suggested that such an gpproach is
inconagent with PURA, which cdearly disinguishes between POLR and PTB sarvice Entergy
emphasized tha POLR sarvice should not create an dternative competitive offering.  Entergy
commented that it provided dternatives for POLR service through informa commentsin this project as
wdl as in Project Number 21408, Provider of Last Resort. In those comments, Entergy proposed
four primary changes to the POLR rule: (1) dlow the POLR the right to reset POLR prices on adaily,
monthly, or semi-annud basis and dlow for seasondlity for dl customer classes; (2) dlow for sometype
of adjustment to the POLR rate to reflect a substantid market change; (3) alow for a minimum stay for
a POLR cugtomer; and (4) dlow dl REPs the right to disconnect. As one dternative, Entergy
suggested dlowing bidders to bid an adjustment factor over the PTB, withthisfactor reset periodicaly
to reflect changed market conditions. For large non-resdentia customers, Entergy suggested that arate

structure indexed to the market is needed to prevent gaming by large non-residentia customers.

ARM commented that because POLR sarvice is trangtory, the fairest price for the energy component is
the actud price of eectricity a the time the customer receives POLR sarvice. According to ARM, a
different method for procuring and pricing POLR service would be to dlow REPs to bid for the non

energy components of POLR service and index energy component of the POLR rate to Platt's
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Megawatt Daily or another index. ARM gated that sdlecting the best bid from this solicitation would

give the customer afair price, ensure cost recovery by the POLR, and be easy to administer.

First Choice recommended that the rule recognize the market value of customers of defaulting REPs and
attempt to eliminate excess regulation with respect to these customers. First Choice noted that non
paying cusomers should condtitute the vast mgority of adl POLR customers and that customers of
defaulting REPs will represent only a small fraction of the potentil POLR customer base. First Choice
agreed that an afiliatled REP should be permitted to serve as POLR inits affiliated TDU's service area.
According to Firg Choice, an affiliated REP serving non-paying cusomersin its service area is better
able to address the needs of nonpaying customersin an efficient manner. First Choice commented that

it has the infrastructure in place in its service area to serve the needs of its customers.

OPC commented that the "dominant REP," or the REP with the greatest market share, should serve as
POLR for customers whose REP has gone out of busness and for non-paying customers. OPC
explained that the dominant REP would serve as POLR & the price it charges mogt of its cusomersin
the gpplicable rate class. Any other REP wishing to serve as POLR would be able to do so provided it
submitted a bid at less than the rate charged by the dominant REP. Under OPC's dominant REP
proposa, the dominant REP would serve as POLR at the PTB unless another REP submitted a bid to
sarve as POLR at a price less than the PTB. After the PTB period, the dominant REP would serve as
POLR at its most popular price plan unless another REP bid to serve as POLR at a price lower than the

dominant REP's.
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Consumer Groups supported OPC's proposal.  While the Consumer Groups were in favor of the
commisson designating the ffiliated REP & the PTB as POLR in each TDU service area, they stated
that there may be competitive benefits to customers under OPC's proposal and believe that it is an
acceptable dternative for selecting POLR providers. In reply comments, Consumer Groups reiterated
their support for OPC's dominant REP proposd, noting that it is sensaless to st up a process that will
result in an unnecessarily higher POLR rate when the affiliated or dominant REP can perform the service
profitably a a lower cost. Further they argued that setting the rate a the PTB, which is an above

market rate, should not have an adverse impact on competition.

Entergy clamed that OPC's dominant REP proposa gppears to violate the legidative intent of PURA

and recommended rgjection of the proposal for the reasons set forth in preamble question 7.

Rdiant damed tha AEP, OPC, and Consumer Groups did not address the risk associated with
providing POLR service. According to Reliant, each of their proposas assumes that the risk that the
POLR will faceis equa to the risk faced by competitive providers or the effiliated REP. Reliant argued,
however, that when a REP exits the market and trandfers dl of its customers to the POLR with little or
no notice, the POLR will have to procure power for an unknown load at the prevailing market price for
power. In addition, Reliant stated that the POLR will not know how long the customer will day;
therefore, there is no way to hedge POLR risk or attempt to purchase power at favorable prices in the

forward market.
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With respect to OPC's clam that the dominant REP, because of its Size, is better able to cope with the
risk of REP default than other providers, Reliant sated that by making this clam OPC had effectively
agreed that there may be a higher risk of providing service to POLR customers. Rdiant emphasized
that the POLR price should be sufficient to cover the cost of POLR service without having to rely on

cross subsidies from other services or from shareholders.

In response to OPC's clam that the PTB is an above-market rate, Reliant stated that the affiliated REP
has a more predictable load and a rule dlowing price adjusments; therefore, the afiliated REP can
partidly hedge the risk of providing service by buying in the forward market. Reiant noted, however,
that the POLR does not have a predictable load and may not have any load a dl during a given month.
Rdiant explained that the POLR must rely on the spot market for power to serve its cusomersand it is

impossible to determine whether the PTB would be adequate to serve customers.

Also, Rdiant commented that the release of power under contracts held by a REP when it goes out of
business would not increase the supply of power in the market because overdl demand would not

change.

In its reply comments, TXU sated that comments of certain parties indicate adesire to move POLR
sarvice back toward an environment of fully regulated prices and mechanisms. However, TXU argued

that PURA 839.001(d) and 839.106 require that POLR service be implemented in a competitive
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manner. TXU sated that OPC's dominant REP proposal seeks to impose a regulated rate structure on

POLR srvicein violation of PURA.

A second dternative proposed by OPC would be to assign customers of a defaulting REP to al the
other REPs dligible to serve that cusomer class. This proposa woud only apply to the customers of a
defaulting REP. Payment troubled customers would be handled as envisioned in the proposed rule by
being served by the afiliated REP at the PTB. Customers assigned to a REP would be served at the
REP's most popular rate plan. OPC claimed that the advantages of this proposa are that REPs can
eadly and inexpendvely acquire new customers while reducing the risk that any one POLR could be

forced to take on alarge number of customers.

Consumer Groups did not support OPC's random assgnment proposa. Consumer Groups expressed
concern about customer confuson and the inability of the market to handle automatic random
assgnment. Consumer Groups recommended that, f the commisson opts for random assignment, it
must ensure that there is adequate notice to consumers, including a statement of their rights to switch
sarvice, and customers should be placed on a rate plan that is a or below the price of the customer's
current service. They clamed that proposds by Rdiant and Entergy to couple random assgnment with

premium pricing place the consumer at a greater disadvantage.

In support of its arguments that the PTB should be a cap on POLR rates, OPC discussed the

acquigtion of NewPower's customers by TXU and Reliant. OPC claimed that NewPower's default
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demonstrates that abandoned customers may be served at rates a or below the PTB, and that the
dfiliated REP can fulfill the role of POLR in its own teritory & the PTB in a profitable manner.
Therefore, OPC recommended that any other REP wishing to act as POLR should provide the service

below the PTB.

In its reply comments, OPC stated that the purpose of POLR service is to protect consumers from
interruptions in eectric service due to circumstances beyond their control. OPC claimed that by virtue
of the PTB provisons of PURA 839.202, the POLR rate cannot be higher than the PTB because
PURA 839.202 edtablishes a right for every resdentid and commercia customer to receive PTB

sarvice, regardless of whether the customer chooses a competitive REP that fails to serve the customer.

In response to OPC's comments regarding the NewPower default, Reiant stated that its agreement with
NewPower is not the same as serving as POLR because the POLR provider has no opportunity to

understand the customer base to be transferred or choose whether or not to accept the customers.

TXU aso gated that OPC has erroneoudy concluded, based on the transfer of NewPower customer's,
that POLR service can be provided at a price lower than the PTB. TXU emphasized that the transfer
agreements with NewPower were market-driven agreements entered into voluntarily, and that te
negotiation process provided an opportunity to assess the power and other resources necessary to
serve NewPower's customers. TXU aso stated that the NewPower transactions demonsirate that the

POLR process works as a sefety net given that POLRs stood ready to serve these customersif needed.
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According to TXU, the fact that POLR rates would have been higher than the rates ultimately charged
these customers does not prove that POLR rates are too high. TXU suggested that POLR rates must
be higher than competitive rates due to the unpredictable nature of POLR service and that the

commission should rgect proposadsthat POLR service be at or below the PTB.

TXU dso commented that OPC's proposa for POLR service in 2007 and beyond is problematic
because a REP's most popular rate plan may be entirdly inappropriate for the unanticipated customer or

group of customers a POLR receives.

Reiant supported the use of a market-based monthly adjustment to the POLR price, noting thet it isa
ggnificant enhancement over the current rule. However, Reliant proposed changes relating specificaly
to the POLR pricing methodology as discussed under preamble question 2 and subsections (k) and (1)

of proposed §25.43.

TIEC commented that the competitive solicitation process in the proposed rule is the best means of
ensuring POLR sarvice to cusomers. TIEC noted that competitive processes are preferable to
assgnment of POLR responghilities to individud REPs. TIEC explained that a POLR designated by
the commisson will have no incentive to contral the cost or maximize the qudity of such sarvice. In
addition, TIEC asserted that by tying POLR rates for large nonresidentia customers to prevailing

generation market prices, the commisson would reduce risks associated with providing POLR service
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to involuntary customers with little or no advanced notice.  According to TIEC, this reduction in risk

should be accompanied by areduction in the risk premiums incdluded in bids for POLR service.

TXU supported the commissorts efforts to amend the POLR rule but had concerns about changing the
datutory role of the POLR as it was envisoned in the current POLR rule so early in the process for fear
that such an action would be construed as a market failure and create problems that do not exist in the
current environment. TXU advocated selection of POLRs through a competitive bid process and

recognition of the fact that POLR service is not the same as PTB sarvice.

TXU dso summarized the proposasit previoudy made in this project. The firgt required bids based on
a commisson-determined base price to which the POLR would add a percentage. Customers would
receive price reductions from the POLR price for consstent timely payment and the base price could be
adjusted using the methodology in the PTB rule. Under TXU's second proposa, a REP would submit
bids offering two prices, one based on a six-month term and the other for month-to-month service,
Under the fixed term proposal, customers would be required to stay through the end of the term, no
matter when they were firg transferred to POLR. The base price could be adjusted for changes in the
market price of natural gas and purchased power in accordance with the methodology in §25.41 of this
title (relating to the Price to Begt). The month-to-month offering would be based on a percentage over
the term price offer. TXU indicated that while it ill believes its two proposas were reasonable and
congstent with the POLR statutory mechanism, it could support the proposed rule if its other proposed

modifications to the rule were adopted.
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OPC recommended rgecting TXU's proposed POLR dructures. OPC argued that TXU's fird
proposa, to base POLR rates on rates reported in eectricity facts labels is problematic because the
facts labels will be hard to compare. Further, OPC questioned whether premium services should be
included in the cdculation Third, OPC noted that a peak month is used under TXU's proposd to set
the price for the entire month and, therefore, there is no need for an adder. OPC adso stated thet it is
unlikely that the System Benefit Fund (SBF) would be able to provide the added coverage envisoned
by TXU and, even if it could, there are policy implications that to be examined. OPC noted that the
more money used to fund the POLR means less money for other programs, including the low-income

discount.

OPC aso objected to TXU's second proposd, noting that it ams to segment the POLR market by
alowing POLR customers to choose between month-to-month service and minimum say service.

OPC voiced its opposition to minimum stay provisons. OPC opposed the minimum stay provisions.

ERCOT commented that implementation of the new dructure contemplated in the POLR rule will
involve systems issues that will need to be addressed. According to ERCOT, deveoping and

implementing the systems required to effectuate the new structure could take six months or more.

The commisson gppreciates the efforts that commenters have taken to thoughtfully and thoroughly

evaduate dternatives to the POLR gructure envisoned in the proposed rule. After having considered
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the comments received, the commisson finds that the sructure for POLR service envisoned in the

proposed rule should be adopted.

The commission disagrees with commenters who seek to have the dfiliated REP or the dominant REP
serve as POLR. This gpproach is inconastent with PURA 839.106, which contemplates that POLR

providers will be selected on a competitive bass.

Second, the commission agrees with commenters who argued that POLR service carries greater volume
and price uncertainty than the PTB. The structure for POLR service established under PURA does not
support the view that the costs of POLR service should be subsidized through rates paid by either PTB
customers or customers of any dominant player in the market or that those rates must of necessity be at
or below the PTB. Rather, POLR rates should reasonably reflect the costs and risks of POLR service
in the marketplace. Nevertheless, the commission recognizes that, at this point in time, POLR service
may not be fully competitive and, for that reason, has proposed caps on POLR rates. However, the
commission finds that the generd structure for POLR service in the proposed rule lessens the risks of
POLR service under the current rule and, as a result, POLR rates should moderate over time in the

competitive environment.

While the commisson concludes that POLR service should be bid competitively in the marketplace, it
does not find that POLR rates ¢and as an dternative to the PTB againg which competitive REPs

should compete. Rather, POLR service should be a trandtory service that serves as a bridge to
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dternative offerings in the marketplace. Therefore, the commission rgects proposas to cagp POLR
rates for resdentid customers at the PTB. Ingtead, the commission hasincluded a floor on POLR rates

equal to the PTB as discussed more fully in response to preamble question 2 and subsection (1).

A number of commenters questioned the need for the development of a structure for POLR selection
and rate setting in light of the proposa to alow dl REPs to disconnect after 2004 and, in the interim,
require al nonpaying customers to be terminated to the &ffiliated REP rather than the POLR. The
commission recognizes that there will be few, if any, circumstances where cusomers of a defaulting REP
will be transferred to the POLR. Experience in the market with NewPower demondtrates that a REP's
customers can have value in the marketplace and the commission expects that, more often than not, a
REP exiting the market will find other REPs who will willingly begin serving the exiting REP's customers.
The POLR has no inherent right to acquire customers whose REPs leave the market, and cannot expect
to receive customers who are transferred by their REP to an acquiring REP. However, the commission
can foresee a circumstance where other playersin the market would not be willing to take on an existing
REP's customers. For example, the customers of an exiting REP may have long-term, below-market
contracts. Other REPs in the market may not be willing or able to serve the exiting REP's customers at
their below-market rates and those customers would therefore be transferred to the POLR upon thelr

provider's exit from the market.

Commenters who raised this issue dso generally failed to recognize that under PURA 839.101(b)(4),

any customer is entitled to request POLR sarvice. Thus, POLR service must be available for customers
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whose REP defaults, customers who request POLR service, and customers whose current provider fails
to continue to provide service for reasons other than non-payment (as, for example, a cusomer who
fails to renew its contract with its REP at the expiration of the contract term or falsto find an dternetive
provider). Thus, some type of POLR structure would need to be in place even if the commission did
not anticipate that customers of any defaulting REP would be transferred to POLR.  The commission
finds that the structure for POLR sdlection under the proposed rules will streamline bidding for POLR

service to such adegree that it will not impose any undue burden on market participants.

The commisson dso concurs with commenters that expressed skepticism about the practical
implications of randomly assgning cusomers to the POLR. The commisson recognizes that there are
advantages to this gpproach. In particular, it would result in equitable dlocation of POLR
respongbilities among market participants and dtogether diminate any need for a specific POLR
selection process. Nevertheless, the commisson concludes that this dternative is unworkable for a
number of reasons. Fird, it does not appear to comport with the legidature's intention that POLR
sarvice be awvarded on a competitive basis where possible. Second, the commission has concerns that
customer confusion would arise in the event that customers were randomly alocated among REPs in the
market. It could be difficult for cusomers to determine who their provider was and what their rate
would be for a number of days or even weeks after random assignment. In addition, there could be
ddays in hilling customers who were randomly assgned. And the commission foresees problems in

establishing or enforcing any pricing policies established under a random assignment process. For these
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reasons, the commission declines to adopt the random assignment processes recommended by various

commenters.

The commisson dso disagrees with AEP's comments that PURA provides no basis for digtinguishing
between non-paying customers and customers of defaulting REPs. The commission interprets PURA
839.106 as providing a safety net to protect customers from loss of service due to aberrant market
behavior. In the short-term, it is gppropriate to include the more vulnerable resdentia customers within
the scope of the safety net until the commission has had the opportunity to evaluate whether the market
as awhole can farly and equitably ded with non-paying customers. If so, there is no need to continue
to afford these customers the protections of the POLR safety net because the commission would not
expect aberrant behavior with respect to disconnects of non-paying customers. Further, the risk of
serving non-paying customers is inherently different from the risks associated with providing safety net
sarvice to other customers and the commission has therefore treated non-paying customers as a

separate class as permitted under PURA 8§39.106(b).

On baance, the commisson finds that the POLR structure in the proposed rule is the best dternative for
providing POLR sarvice at the current time. As discussed more fully in response to preamble question
5, the commisson finds that it should move to a system where nonpaying customers are disconnected
rather than being transferred to the POLR. The POLR rate floors and caps adopted in the rule will

ensure that POLR service does not become a competitive offering in the marketplace while dso
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ensuring that there is some rate protection for customers in the absence of a fully competitive market for

POLR service.

In response to comments from affiliated REPs expressing interest in serving as POLR in the service area
of ther afiliated transmisson and distribution utility (TDU), the commission has revised the POLR
igibility requirements to permit the affiliated REP to bid for POLR service in the service area of its
filiated TDU at the PTB. The commission has dso revised the provisons of the rule concerning the

format of bidsto include the option for any bidder to bid the PTB.

The issues rased by ERCOT have been the subject of discusson between market participants and
ERCOT. The commisson understands that a proposa has been developed for implementing the
provisons of the rule in the timelines specified herein. The commission directs market participants and

ERCOT to take the steps necessary to implement the rule as specified herein.

2. Instead of requiring the POLR rate to automaticdly fluctuate if prices move ether up or down
by more than 5.0%, would it be more gppropriate to structure POLR service in a manner
amilar to price-to-beat service, where the provider would have the discretion of when (or
whether) to adjust the rate, in accordance with the gas price formula outlined in the rule?
Would the additiond rate stability provided by such a sructure be an added benefit to

consumers and/or POLRS? Are there ather methods for adjusting the price of POLR service
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that should be considered by the commission? If so, what are those methods and the benefits to

customers and/or POLR providers?

AEP dated that it makes little sense to establish a complex POLR pricing scheme if it is uncertain
whether one is even needed. AEP suggested that it is more reasonable and logicd to require the
afiliated REP, who is statutorily required to charge the PTB, to provide electric service to non-paying

customers as well as customers whose REP is no longer providing service,

ARM commented that the more flexibility dlowed the POLR to adjust energy rates, the lower the risk
premium the POLR hasto build into itsrate. ARM supported a variable POLR rate that would provide
automatic adjustments for dl energy price fluctuations and urged the commission to adopt such a

proposal. Inthe dternaive, ARM proposed reducing the 5.0% threshold to 2.5%.

Consumer Groups commented that the pricing proposa will not likdy result in rates that are subgtantiadly
different from the current POLR rates. They Sated that the downward adjustment to the energy charge
is the only portion of the proposed methodology that provides any benefit to consumers. Consumer
Groups dso argued that the floating nature of the price adjustment does not comply with the statutory
requirement of a fixed rate. They supported OPC's proposal to peg the POLR rates for each TDU

sarvice areaterritory to the corresponding PTB rate.
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In reply comments, Reliant cited case law that supports the view that a fixed formula rate, such as the
one in the proposed rule, is equivalent to a fixed rate. Reliant supported the notion of monthly price
adjustments but proposed modifications, such as revisons to the energy price adjustment methodol ogy
and the incluson of a price floor and seasondity in the rate sructure. These modifications are

addressed in more detail under 825.43(k) and (1) below.

In reply comments Entergy disagreed with Consumer Groups that POLR rates should be capped at the
PTB. Entergy stated that such a pricing mechanism dearly ignores the risks and uncertainties inherent in
sarving a potentidly large number of customers whose REP fails to perform, because the POLR must

be ready to obtain services in the spot market or maintain reserve standby capecity.

Entergy stated that a monthly market-based adjustment is more appropriate than the current PTB fuel-
factor adjustment methodology. Entergy stated that POLRs need to be able to adjust the energy
component of the price as quickly as possble to maintain financid integrity and market sability. Entergy
commented that athough a PTB fud factor adjustment mechanism may provide some rate Sability for a
short period of time, such stability does not outweigh the benefits of a more frequent adjustment.
Entergy dso voiced a concern that delays in implementing an adjustment may place undue pricing

pressures on POLR providers.
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Rdiant agreed with Entergy's concerns about whether the energy charge adjustment mechaniam
contained in the POLR rule will function as expected and will provide the price adjustments needed to

alow POLRsto respond to changes in market energy prices.

First Choice stated that dthough it believes there are problems with the PTB fuel factor adjusments, this
type of methodology is preferable to the use of the monthly adjustments contemplated under the
proposed rule. First Choice suggested that a monthly rate adjustment smilar to the old purchased cost
recovery factor (PCRF) might be an acceptable adjustment methodology. First Choice stated that

monthly adjustments should be treated as a monthly update and not as a traditiond filing.

OPC strongly opposed changing the methodology for dlowing changes in POLR prices. It stated that
dlowing POLR rates to adjust in the same manner as the PTB would result in a negative outcome for
consumers. Since there is no obligation to reduce the fuel component of the rate, OPC stated that using
the same methodology for POLR rate adjusments as PTB rate adjustments would result in higher

POLR rates.

In reply comments, OPC disagreed with parties that recommended that POLR rates should be indexed
above the gpplicable PTB. OPC gated that there is no justification for POLR rates to be caculated in
such a manner; the PTB cases resulted in profitable rates and there is no reason for ratepayers to pay

more.
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TXU recommended two changes to the proposed rule. Firg, it recommended that the POLR be given
the option to exercise the price adjustment mechanism proposed in the rule & its discretion. Second,
TXU commented that the rule should not force the adjusted POLR price to go below 110% of the
PTB. TXU dated that frequent price changes are likely to be a source of continued confusion and
expengve to adminiger. TXU adso ated thet if the POLR rate fdls below the PTB, POLR service will

become a compitive offering in the market which is not what the legidature intended.

The commission disagrees with commenters who suggest that price adjustments should be solely at the
discretion of the POLR provider. The commisson proposed mechanisms to dlow the POLR rate to
adjust to market price changes in response to concerns that POLR rates under the exigting POLR rule
must of necessty be set hHigh because there is no mechanism for rates to adjust during the term of the
POLR contract. Therefore, the commisson finds that the adjustment mechanisms it has proposed and

adopts herein will help moderate POLR rates.

In response to TXU, the commission finds that kaving the decision about whether to adjust rates
downward to the discretion of the POLR conflicts with the commisson's god of moderating POLR
rates. Thisenergy charge adjusment mechanism isintended to provide timdy adjusments to the POLR
rate. Upward adjustments will ensure that the POLR is able to recover its costs during periods when
eectricity prices are likdy to be high. Conversaly, downward adjustments will benefit customers by

reducing the rate when eectricity prices are bwer. If the decison of whether to change the energy
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charge is left soldy to the POLR's discretion, it is possible that cusomers will not see benefits from this

mechanism in terms of lower rates when natural gas pricesfdl.

The commisson dso disagrees with Consumer Groups arguments that the proposed rate structure is
impermissible because it is not afixed rate. As noted by Reliant, courts have previoudy determined that
a fixed formula rate is in fact a fixed rate. For example, the court in City of Norfolk v. Virginia
Electric & Power Co., 197 Va 505, 90 S.E.2d 140, 148-149 (1955) stated: "The proposed
escadator dlause is nothing more or less than a fixed rule under which future rates to be charged the
public are determined. It is amply an addition of a mathematica formula to the filed schedules of the
Company under which the rates and charges fluctuate as the wholesdle cost of gas to the Company
fluctuates. Hence, the resulting rates under the escalator clause are as firmly fixed as if they were stated
in terms of money." In adopting Senate Bill 7 (SB7) 76th Legidature (1999 Texas Generd Laws
2543), the legidature clearly recognized the need to dlow rates to adjust based on fud costs. For
example, PURA 839.202() contemplates adjustment of the PTB periodicaly as needed to reflect
changes in fud and purchased energy charges. The commission does not beieve that in specifying that
the POLR rate should be a fixed rate the legidature intended to preclude adjustment of the rate to
reflect changes in the price of fue or purchased energy. Allowing the energy charge to adjust based on
the price of gas will aso help moderate the risks of POLR service therefore moderating POLR ratesto

the ultimate advantage of customers.
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With respect to ARM's recommendation that the triggering percentage change in gas price be reduced
to 2.5% from 5.0%, the commission notes that ARM has not provided any rationae for this change.
The 5.0% adjustment trigger is closer to the PTB adjustment trigger approved by the commisson in
§25.41 (relating to Price to Beat). In addition, a 5.0% trigger will result in more rate stability than the
2.5% trigger recommended by ARM. Therefore, the commisson retains the 5.0% trigger for

adjustments to the energy charge component of rates for resdentid and smal non-residentia customers.

As discussed more fully in response to preamble question 1 and subsections (k) and (1), the commisson
finds that the floor for the POLR rate for resdentid and smdl nonresidentia customers should be

100% of the PTB.

3. Is the use of the average market clearing price for energy (MCPE) as the base for the POLR
rate for large nonresidentiad customers gppropriate, or should some other market index, such
as Platt's MegaWatt Daily be wsed? Is an index such as Platt's MegaWatt Daily thet is

developed as a survey of trades susceptible to manipulation?

AEP explained that any pricing mechanism used to caculate the base for the POLR rate for large non
resdentid customers should include the following dements (1) a rate based upon a naturd gas-based
index multiplied by an agreed upon hedt rate; (2) arate that can be adjusted to reflect changing market
conditions; and (3) the MCPE (settling every 15 minutes) must be aggregated into some type of

weighted average because not al customers subject to this rate have telemetry.
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ARM commented that it supports the use of Platt's Megawatt Daily. ARM reasoned that te
baancing energy market is intended to represent the costs of baancing the system due to scheduling
error; it is not the spot market. ARM stated that unless ERCOT's balanced schedule requirement is

relaxed or diminated, REPs will not be able to guarantee purchases at the MCPE.

AEP, in its reply comments, agreed with ARM that an index such as Platt's Megawatt Daily should be
used as the base for the POLR rate for large non-residentia customers because it is more representative
of what POLR is—a month-ahead or day-ahead obligation to serve. MCPE, according to AEP, is
more appropriate for hourly activities. AEP stated that an index based on Platt's Megawatt Daily will
be easer to implement because it is a standard, unshaped product that can be tracked and is

adminigratively less burdensome.

Entergy commented that at this time, the MCPE is probably an appropriate base for the POLR rate for
large non-residentid customers relative to Platt's MegaWatt Daily. According to Entergy, Platt's
MegaWatt Daily may be subject to inaccuracies due to the very nature of its condruction. Entergy
sated that the MCPE, on the other hand, reflects actud trading volumes and prices in the ERCOT

market and is a better indication of market-based energy costs for the large non-residentid customers.

First Choice commented that usng the MCPE as the cost bass for energy presents two problems.

Firg, smaler REPs may not have the ability to capture the same pricing as larger players. Second, the
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wholesale block price does not truly reflect the costs of shaping the energy to the customers actual
usage patterns. First Choice noted that trades would not be susceptible to manipulation using indices
such as Platt's MegaWatt Daily, but any index would not necessarily reflect the true costsfor serving

these customers.

Rdiant supported the use of a market-based price indicator but stated that either the MCPE or Platt's

Megawatt Daily could be used for this purpose.

TIEC aso supported the commission's proposa to use the ERCOT MCPE as the base for the POLR
rate for large non-resdentia customers. TIEC stated that POLR providers cannot arrange forward
power purchases due to their inability to forecast their future loads because customers will likely teke
POLR service involuntarily and for a short period of time. Therefore, TIEC asserted, POLRs in
ERCOT will rely on the ERCOT bdancing energy market to procure the bulk of their supplies. Since
the MCPE reflects the cost of balancing energy in ERCOT, TIEC clamed that it is reasonable to use
the MCPE as the bass for the large nonresdentid rate because it congtitutes the actud cost of
providing the service. TIEC aso commented that use of the ERCOT MCPE is preferable to market
indices, such as those developed by Platt's Megawatt Daily, which suffer from alack of underlying
liquidity in many reporting periods, particularly during off-peak hours. TIEC adso commented that there

is no need for a demand charge and no need for afloor for the MCPE.
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TXU commented that the energy pricing structure for the large non-residential customers should include
an energy charge that may be seasondly differentiated smilar to the large non-residentid POLR price
dructure in 2002. This structure would produce a smple comparison for bid purposes of three
elements. amonthly customer charge, a demand charge billed usng the customer's highest kW recorded
in the previous 12 months, and an energy charge for two seasons. The seasond pricing would be based
on the period from November through May for off-peak energy consumption and the period from June
through Odober for on-pesk consumption. Bills for these customers would dso include charges
passed through by the REP serving as POLR such as non-bypassable charges from the transmission
and digribution utilities. TXU commented that adjustments should be alowed to the energy portion of
the large non-resdentid POLR price under the same mechanism described in TXU's response to
preamble question 2. TXU dso commented that if the cmmission eects to utilize the MCPE bid
methodology on pricing for Brge non-residentid POLR customers, no explicit dollar vaues should be
placed on a price floor. Ingtead, each REP bidding for that service should be alowed to reflect in its
bid any price floor it advocates. Also, in the event the commission decides to choose the MCPE bid
methodology, TXU recommended adding language to subsection (k)(2)(C)(iv), which defines the bid

elementsfor the large non-residentia customer class.

The commission agrees with Entergy, Rdiant, and TIEC. Platt's Megawatt Daily is more likdy to be
susceptible to errors than the MCPE because it is comprised of a survey of trades in which traders
could report mistaken or inflated or deflated prices, or not report trades at al. Use of the MCPE asan

index for pricing for large nonresdentid customers is therefore more appropriate than use of Platt's
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Megawatt Daily. In submitting bids for the large nonresidentiad customer class, REPs can bid a
percentage above the MCPE as necessary to reflect the risk they believe liesin use of the MCPE asan
energy index. The commission declines to adopt the pricing methodology recommended by TXU. The
commission expects to moderate POLR rates by ensuring that rates can be adjusted to reflect changes
in the cost of power in the market, and TXU's proposa does not include such a rate moderation

mechaniam.

4, Arethe provisons of the Terms of Service [Agreements], in particular the provisons concerning
limitation of liability, gppropriate for POLR service? If not, what additiond or dternative

provisons are appropriate and why?

Firg Choice commented that the provisons of the Terms of Service Agreements (TOSA) are
appropriate.  TXU, Rdiant, TIEC, Entergy, and AEP proposed various changes to the TOSA, as

discussed below.

Limitation of liability

Entergy commented that language in the TOSA concerning limitation of liability and indemnity should
exempt the POLR from liability associated with any fluctuations, interruptions, or irregularities in basic
firm sarvice. Entergy explained that the POLR has ro control over these issues, which are associated

with the generation, tranamission, and didtribution of dectricity. Reiant dso noted that some provisons
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in the limitation of ligbility section addressissues related to the failure of eectric ddivery facilitiesthet are
not appropriate for POLR service because the POLR will not own, operate, or exert any direct control
over these types of facilities. As a result, Reliant asserted, the POLR should have no liability with
respect to the cost of damages related to these facilities. Reliant proposed language that would clarify
that certain events and circumstances out of the control of the POLR may result in service fluctuations,
interruptions, or irregularities.  Rdiant's proposed language also addressed the POLR's liaaility for
damages resulting from its own negligence (i.e, to limit liability to direct, actud damages only and to
specify that such damages shdl be the sole and exclusive remedy and that al other damages or remedies

a law or in equity are waived).

Entergy aso recommended language to limit the POLR's liabilities not excused by reason of force
majeure or otherwise to direct, actud damages. Moreover, Entergy suggested language to limit the
POLR's lighility for any damages or injury caused by the dectricity on the cusomer's Side of the meter

after delivery to the cusomer. This limitation would incdlude dams arisng from the POLR's negligence.

In its response to preamble question 6, AEP aso proposed a new limitation of liability provison to the
TOSA for accidenta or inadvertent disconnection of service. Under AEP's proposal, the POLR would
not be liable for consequentid, incidenta, punitive, exemplary, or indirect damages, pendties of any

nature, or loss of profits, revenue, or production capacity.
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TIEC emphasized, however, that no limitation of liadility for the POLR's own acts should apply.
According to TIEC, if a POLR disconnects a customer wrongfully, whether by negligence, gross
negligence, or intentiondly, it should be ligble for full damages. TIEC noted that the current limitation in
the pro-forma tariff for retall delivery service only exempts REPs from ligbility occasoned by the TDU
or ERCOT, which the REPs do not control. TIEC suggested that a smilar limitation of ligbility should
apply in the case of POLR service. In addition, TIEC recommended rgecting Reliant's, Entergy's, and
AEP's suggestion to extend the POLR's limitation to only direct damages, even in the case of gross

negligence or intentionad misconduct. Consumer Groups agreed with TIEC.

Reiant disagreed with TIEC that the POLR should have no limitation of ligbility. Reliant pointed out
that there is no basis to subject the POLR to less protection than was afforded the integrated utility prior

to competition.

TXU indicated thet the limitation of lidbility language in the TOSA is reasonable for POLR service.

The commission agrees with commenters who expressed support for a rdatively broad limitation of

ligbility for the POLR. The POLR provides a regulated service a a regulated rate. Because of the
nature of POLR sarvice, the commisson finds it is gppropriate to generdly limit the POLR'slidhility in
much the same fashion as ligbility of bundled utilities was limited prior to the onset of retail competition.
Without this limitation, higher POLR rates would likely result. Further, the commission has reviewed the

terms of service filed by REPs with the commission as required by 8§25.475(c) of this title (reating to
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Information Disclosures to Resdentid and Smal Commercid Customers). These terms of service
gatements generdly limit a REP's lidbility in the same fashion as the commission has done in the TOSA.
The commission finds that the ligbility of the POLR should not exceed generd industry standards for
ligbility. The commisson has therefore revised the TOSA to include a broad limitation of POLR liability

conggtent with limitations in the regulated environment and with current industry standards.

Centerpoint indicated that non-performance or performance of the TDU should not be listed as an event
of force mgeure and, therefore, recommended deeting the reference to TDUSs in this section of the
TOSA. Centerpoint explained that the TDU should not be held lidble if the REP's request isincorrect

or unauthorized. Entergy recommended adding terrorism to the list of force mgjeure events.

The commission agrees with Entergy that terrorism should be added to the list of force mgeure events,
and amends the TOSA accordingly. The commission disagrees with Centerpoint, however, that non
performance or performance of the TDU should be removed from the list of force mgeure events. The
action or inaction of the TDU is not in the POLR's control; therefore, it is appropriate to leave this

language in the TOSA. Thislanguage does not in and of itsalf impose any liability on the TDU.

Entergy recommended deleting the first paragraph in Section 11 of the TOSA, related to the description

of badic firm sarvice, because it is redundant.

The commission disagrees that this paragraph is redundant and, therefore, declinesto deleteit.
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EGSI commented that the proposed rule should not result in any changes to the rights and obligations to

TDUs.

The commission agrees. The commission finds that the TOSA as adopted do not impact the rights and

obligations of the TDUs. No change was made in response to this comment.

POLR charges and fees

Entergy chdlenged the commissions ability to establish non-recurring fees, such as the fee for
processing a collection letter, for the POLR as set out in the proposed TOSA. Entergy argued that

PURA does not explicitly authorize the commission to pre-determine the level of such fees.

The commission disagrees with Entergy that it lacks authority to approve nonrecurring feesfor POLR
sarvice. PURA 8§39.106 provides that the POLR sndl offer a standard retail service for each class of
customers designated by the commission a afixed, nondiscountabl e rate gpproved by the commission.
The non-recurring fees are a key dement of the standard retail service package and rates charged by
the POLR, which must be approved by the commission. Therefore, the commission declines to remove

these fees from the TOSA.
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OPC opposed the disparities in the proposed service charges for resdentid and smdl nonresdentid
customers. OPC noted that it could see no reason for the collection letter charge to be $30 for smal
non-residentiad customers and $15 for residentia customers. OPC suggested that both charges should
be $15 or less because such letters cost no more to issue to either customer. OPC aso argued that
there is no judtification for a disconnection reminder notification charge to a smal non-resdentia
customer that is twice what aresidentia customer is charged. According to OPC, the charges to both

classes of customers should be $5 or less.

The commission agrees with OPC that the collection letter charge and disconnection reminder charge
should be the same for dl customers because the service provided is not differentiated by eectricity
usage. The commission dso finds that it is reasonable for al customers to pay the charge applicable to
resdentid customers, to the extent any such customer is assessed these non-recurring fees. The

commission has revised the TOSA accordingly.

TXU proposed language to make the monthly energy charge adjusment in the TOSA optiond for the

POLR, as discussed previoudy under preamble question 2.

As discussed previoudy, the commission declines to make the energy charge adjustment optiond.

TXU dso recommended new POLR processing fees, which would gpply in addition to TDU charges,

for the disconnection ($25), equipment testing and monitoring ($25), guardlight/security lighting ($10),
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meter re-read ($10), and tampering of electric service ($50). In addition, TXU proposed two new fees
in the amount of $5.00 each for using a credit/debit card and for the POLR mailing a certified letter to
the customer. TXU a0 proposed assessng late fees on late payments or ddinquent baances of

resdentid customers (i.e., not only for delinquent deferred payment arrangements but for al accounts).

TXU did not explain the rationde for these additiona fees and the commission finds no reason to
include them in the TOSA. Moreover, §825.480(c) and (j) of thistitle do not permit the POLR to
charge late fees to resdentia customers, except those on deferred payment arrangements.  Therefore,
the commisson declines to make TXU's proposed change to the residentid TOSA. In addition, the
commission has eiminated the late fee provison for smal non-resdentia customers with usage below

50 kW congistent with §25.480(c).

In addition, TXU suggested that the energy charge component of the guardlight/security lighting charge
include the customer charge, estimated nonbypassable charges, applicable taxes, service charges, and

other fees and costs as permitted by governmenta or regulatory authorities.

The commission finds that the rate for guard/security lighting will be 125% of the applicable PTB. The
commission does not find that a customer charge is appropriate given that guard/security lighting will
likely be only one component of a customer's bill and alowing recovery of a cusomer charge for

guard/security lighting may result in double recovery of customer charges.
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In the large non-resdentid TOSA, TXU recommended adding a $100 per hour charge to set up the
specid bill form, in addition to the $25 per Electric Service ldentifier (ESI ID) charge in the proposed
TOSA. TXU dso suggested that the $25 per ESI ID charge apply on a monthly basis rather than a
one-time charge. In addition, TXU proposed language that states that the form setup and manua data
entry cannot be guaranteed complete within the 16-day due date period and that the customer is il
required to pay on or before the due date. Reiant proposed omitting the provisons for specid hill
forms from dl of the TOSA. Reiant noted that this service is for manudly prepared bills requested by
the customer. According to Reliant, such specid provisons are ingppropriate given the objective to

sandardize the terms and conditions for POLR service.

The commisson agrees with Rdiant and amends the TOSA to delete the provisons for specid hill

forms.

Entergy commented that the TOSA for non-residentia customers with a demand of 50 kW or more and
large non-residentia customers should contain a provision that allows the POLR to pass through gross-

receipts tax as a separate non-bypassable charge.

The commisson concludes that no change to TOSA is needed because the TOSA for large nont
resdentid customers dready dlows the POLR to pass through the gross-receipts tax as a non
bypassable charge. For smal nonresdentia customers, this pass-through is also addressed in the

TOSA where the POLR rate is established by bid. Where the POLR rate for smal non-resdentia
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customers is established by lottery, no pass-through is appropriate because non-bypassable charges are
dready reflected in the PTB rate used as the basis for setting the rate for smdl nonresdentid

customers.

Entergy dso commented that, for dl cusomer classes other than the resdentid class, a minimum
contract demand should be defined as “the greater of the highest quantity of demand (in kW) as
measured by the TDU during any 15 or 30 minute interval or other interva as provided by the TDU
during a hilling cyde or the highest such quantity of demand during the previous 12 months” Entergy
noted that this definition would require the customer to maintain a certain level of usage and dlow the
POLR to plan for supply and cdculate a minimum payment for the number of days the customer is with
the POLR. For customers without a demand meter, Entergy proposed caculating billing demands

based on one kW for a certain kWh or fraction thereof, specific to each TDU service area.

Rdiant and TXU recommended ddeting the section in the TOSA for large non-resdentid customers
that states that non-demand metered customers will be billed a demand charge based on an assumed
ten kW monthly. Reliant explained that this provison is not gpplicable to cusomers over one MW,
which are dl demand metered. Rdiant dso suggested that the TOSA for the large non-resdentid
customer class pecify how demand will be determined for billing purposes. Reliant proposed that
demand be based on a customer's highest peak demand for a 15-minute intervd for the previous 12

months.
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The commission disagrees that demand should be based on a customer's highest peak demand over a
15-minute period interva or other interval during the previous 12 months. Such aratcheted structure is
not appropriate for POLR service, which is intended to be short-term and trangtiona in nature. The
commisson finds that the demand charge should be based on the highest billing demand in any interva
within the billing period. The TOSA for large and smdl nonresidential customers have been revised to
specify the period over which the customer's demand will be determined. The commisson agreeswith
Rdiant and TXU that it is not necessary to include in the large nonresdentid TOSA the language
dating that non-demand metered customers will be billed a demand charge based on an assumed ten

kilowatts monthly and has revised the large nonresidentiad TOSA accordingly.

Other terms of service

AEP commented that the proposed TOSA provisons dlowing a cusomer who has gpplied for or is
currently enralled in LITE UP Texas to pay the initid depogt in two ingalments is unworkable and
unreasonable. AEP explained that the POLR has no way of knowing that any particular customer
dropped to POLR is enralled in the low-income discount program. AEP adso pointed out that,
depending on when a customer is dropped to POLR, it may take more than a month before the POLR
receives natification from the Low-Income Discount Adminigtrator (LIDA) that the customer qudifies
for the discount. Moreover, AEP asserted that dlowing such customers an additional 40 days to pay
therr depogts in full only increases the POLR's financid risk without adequately compensating the

POLR.
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The commission disagrees with AEP that this provison of the TOSA is unworkable and unreasonable.
Fird, the customer, not the POLR, has the burden of demongtrating that the customer has agpplied for,
or is enrolled in, the low-income discount program. The commission notes, however, that the dlocation
of this respongbility to the customer is not reflected in 825.478(f) of this title and has revised that
provison to clearly dlocate to the customer the responsbility for demongrating the customer'sdigibility
for this benefit. Second, requiring the full deposit to be pad within 40 days is reasonable and
adequately protects the POLR for credit risk posed by low-income customers because the amount of
the depost (i.e, two months of service) and the ingalment due dates corrdate with the length of time
that the POLR will have served the customer. It should aso be noted that ardatively smal percentage

of customers are low-income customers.

In the security and hilling section of the resdentid TOSA, TXU proposed adding a condition for
demondtrating satisfactory credit (i.e, the cusomer did not have service disconnected for non
payment). In addition, TXU proposed language that specifies that a resdentid customer may be
deemed as having established satisfactory credit if the customer possesses a satifactory credit rating
obtained through an accredited credit reporting agency. TXU aso suggested adding language that
gpecifies that the POLR may not require a deposit if the customer is able to provide a credit reference

letter that outlines the conditions for demongtrating satisfactory credit.
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In proposed §25.478(a)(3)(A)(iv), the commission deleted the credit requirement that a customer did
not have service disconnected for non-payment. This provison was unnecessary because, before a
customer could be disconnected for non-payment, it would have been deinquent in making a payment.
Ddinquency in payment is acircumstance thet is dready addressed in the rule. Therefore, it is not
gppropriate to include this condition in the TOSA. The language proposed by TXU related to a
satisfactory credit rating is condstent with 825.478(3)(3)(B) and, therefore, the commission finds it
appropriate to include this language in the resdentid TOSA. The commisson dso agrees with TXU
that a credit reference letter would be an appropriate means for the customer to demondtrate that the

customer has met the credit requirements, and revises the TOSA accordingly.

In section 2(a) of the resdentid TOSA, TXU proposed alowing the POLRs (or the POLR) to provide
notification to the guarantor of the customer's account if the customer defaults. In section 2(a)(13),
TXU a0 suggested a clarification that the austomer must not have more than two delinquent payments

within thelast 12 monthsin order to terminate the guarantee agreement.

The commission finds that the proposed changes are reasonable and amends the TOSA accordingly.

In section 2(b) of the resdentid TOSA, TXU suggested that the initid pay-in-advance billing should
include charges for the two highest months average consumption during the prior year. In addition,
TXU proposed ddeting two sentences in section 2(b)(2) of the resdentia and smadl non-resdentia

TOSA, which date thet the initid pay-in-advance statement will not include the average cost per kwWh
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or the monthly customer charge but that subsequent billing statements will include these charges based
on actua consumption. In the large nonresdentid TOSA, TXU suggested that, once there is an
established customer history of three months usage (insteed of six months), the POLR may revise and
adjust the pay-in-advance amount. Moreover, TXU's proposed language specifies that the POLR may
adjust the pay-in-advance amount if a any time the sum of the customer's two highes monthly bills

exceeds the pay-in-advance amount.

The commisson disagrees with TXU that the initid pay-in-advance billing for resdentid customers
should be based on the two highest months average consumption. Pursuant to 825.478(f)(3), the
POLR may not collect atotal depost from aresdentid customer that exceeds an amount equivaent to
one-gxth of the esimated annud hilling or the two subsequent months. TXU's proposa could exceed
thisamount. Therefore, the commission declines to make the proposed change. The commission finds

the remaining changes recommended by TXU are reasonable and amends the TOSA to include the

proposed language.

TXU aso recommended that deposits be based on the two highest months consumption within the most
recent 12 months for the smdl nonresdentid beow 50 kW class, the three highest months
consumption for smal nonresidential 50 kW to 1 MW class, and the two or three highest months
consumption for the large nonrresdentid class. In addition, TXU suggested that the cash deposit for
the non-residential classes be based on not only the customer's historical kWh energy and kW demand

data but dso the customer's monthly customer charge, estimated non-bypassable charges, taxes, service
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charges and other fees. For the samdl nonresdentid TOSA, TXU dso recommended that dl bills
under the pay-in-advance option, including the initid bill, include the monthly customer charge, demand
and energy charges, and an estimate of two months' nonbypassable charges, applicable fees, taxes and
other codts as permitted by governmentd or regulatory authorities. This proposed change would be

conggtent with this provison in the large non-residentia TOSA.

The commisson agrees with TXU that security provided by smdl nonresdentid customers should
include customer and non-bypassable charges as proposed by TXU. The commission aso concurs
with TXU's recommendations concerning the period for determining the deposit amount, except that the
commisson disagrees with TXU's proposal to use elther atwo or a three month period for establishing
the deposit for large nonresdentid cusomers. The commisson finds that the deposit requirements
should be certain and TXU's proposd could lead to ambiguity. The commission has revised the TOSA

conggtent with its responses to TXU's comments.

Consumer Groups questioned whether pay-in-advance under the TOSA is optiond at the discretion of

the customer or the POLR provider.

The POLR has the ability to determine whether or not to offer a pay-in-advance option. If the POLR
offers a pay-in-advance option, it is within the customer's discretion to utilize the pay-in-advance option
or post a deposit. The resdentiad TOSA has been revisad to include the option language found in the

and| non-residentid TOSA
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TXU recommended replacing the term deposit with "cash deposit,” as it is used throughout the TOSA

for Al classes.

The commission finds that TXU's proposed clarification to use the term cash deposit is gppropriate and

amends the TOSA accordingly.

In the large non-residentid TOSA, TXU proposed adding a statement in section 2(a), pertaining to cash
depodits, that a late payment fee of 5.0% will be assessed on the 17th day after the bill issuance for dl
unpad bdances. TXU dso suggested modifying section 2(a)(4) to indicate that interest will accrue on
cash depogts if there are no late payments or additiona fees or pendties apply. TXU's proposed
language aso provided that interest will only be pad on the cash depodt. In addition, TXU
recommended revising section 2(a)(5) to specify that the large nonresdentid customer can satisy the
security requirements by providing the POLR with an irrevocable letter of credit or surety bond in the
amount of the required cash deposit. TXU aso suggested that the POLR provider must approve the
surety bond. Findly, TXU recommended revising section 2(a)(7) of the TOSA to date that, if serviceis
terminated prior to the regularly scheduled meter read date, the energy usage for the find bill may be
cdculated usng out-of-cycle meter readings and will include dl charges defined in section 1, pertaining

to price for basic service.
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The commisson agrees that TXU's proposed revison regarding late fees improves the clarity of the
TOSA for large nonresdential customers and amends the TOSA accordingly. With respect to the
interest on the cash depodt, the commission disagrees with TXU that the proposed language is
appropriate.  The commisson finds that TXU's proposed language regarding the irrevocable letter of
credit or surety bond is reasonable and includes this language in the large non-resdentid TOSA. The
commisson aso finds that TXU's proposed changes to section 2(a)(7) regarding cdculation of the

customer'sfind bill are reasonable and amends the TOSA accordingly.

Rdiant proposed reducing the notice of disconnection for large non-resdentia customers from ten days
to five days. In addition, Reliant recommended revisng the TOSA for large non-resdentid customers
to provide five days rather than ten days to pay any required deposit. Rdiant explained that large non+
resdentia customers have much larger loads than other customers and, therefore, the POLR's bad debt
exposure from large non-resdentid customers is substantidly greater than for smal nonresdentid

customers.

The commisson disagrees with Reiant that the notice of disconnection for large non-resdentia
customers should be reduced to five days. Thisis not adequate notice for any customer, given that a
customer may not actualy receive the notice in the mall for severd days. The commission, therefore,

declines to make the proposed change.
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TIEC requested that the disconnection of service provisons of the TOSA should state that notice must
be received by the customer, not merely sent by the POLR, before a disconnection can be authorized.
Consumer Groups agreed. However, Rdiant argued that such a requirement is neither reasonable nor
cusomary. Rdiant explained that the commercid hbilling standard counts the number of days required

for notice from the date of distribution, not receipt.

The commisson agrees with Rdiant that it is not the POLR's responsibility to determine when the

customer received the notice and, therefore, declines to make the change suggested by TIEC.

TIEC indicated that the requirements regarding possible disconnection due to a dangerous or hazardous
condition are duplicative of TDU tariff requirements, which contain a more thorough development of
issues relative to large nontresdentia customers. TIEC suggested that the TOSA should make dl of
these provisons subject to the TDU taiffs. In addition, TIEC recommended clarifying the TOSA to
reflect that disconnections must be pursuant to the commission's customer protection rules. TIEC noted
that the TOSA may inadvertently raise ambiguities if only part of the requirements of the commisson's
rules is referenced.  AEP disagreed with TIEC's proposd that the TOSA provisions regarding possible
disconnection due to a dangerous or hazardous condition should be subject to the TDU tariff to the
extent that it ignores the commissons customer protection rules and the ERCOT protocols for
exchange of information between customers, REPs, and the TDU. AEP dated that it was improper to
disrupt the exigting framework and suggested that any discussion on thisissue should occur in a separate

proceeding where dl affected parties, most notably TDUSs, will have notice and an opportunity to
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participate. AEP dso suggested modifying language in section 4(a) of the TOSA to darify that a
customer can be disconnected for non-payment ten days after a disconnect notice is issued, as provided
in the astomer protection rules. TXU proposed adding language to section 4(d) of the TOSA to
indicate that service may be disconnected without notice if a dangerous or hazardous condition exidts, if
the service has been connected without proper authority or for reasons prescribed in the commission's

rules.

The commission disagrees with TIEC that it is necessary to reference the TDU taiffsinthe TOSA. The
relevance of the TDU tariffs is limited given that REPs, not consumers, are the TDU's customers.
Further, the limitation of ligbility provisons of the TOSA incorporate gppropriate language indicating
that the POLR is not responsible for service ddivery. Further, including this language would go beyond
the requirements for terms of service statements in 825.475(c) of thistitle. The commisson agreeswith
AEP that section 4(a) should be clarified and amends the TOSA to specify that a customer can be

disconnected for nonpayment ten days after a disconnection notice is issued.

In response to TXU, the commission finds that the proposed change is consstent with §25.483(c)
(rdating to Disconnection of Service without Prior Notice) which dlows disconnection without notice in
the event of a dangerous or hazardous condition or if the customer's service has been connected without

proper authority. The commission, therefore, modifies the TOSA to reflect TXU's proposed change.
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TXU proposed adding the following statements to the disconnection section of the large non-residentia
TOSA: 1) sarvice may be discomnected for falure to pay cash deposit as well as pay-in-advance; and
2) upon receipt of dl amounts and charges owed, service may not be reconnected immediately and is

dependent on TDU scheduling.

The commission finds that TXU's proposed statements pertaining to disconnection are reasonable and

amends the TOSA accordingly.

Rdiant also requested that the TOSA be revised to include a covenant that the customer shal not enter
into any agreement to explicitly or implicitly use POLR sarvice to engage in abitrage activities. The
remedy for breach of this covenant should be the immediate termination of service. According to

Reiant, the POLR should dso have the right to seek damages for any such breach.

The commission finds that the covenant proposed by Rdiant is neither necessary nor appropriate to
indude in the TOSA. The new POLR rae dructure, which includes a monthly energy charge
adjusment and price floor for resdentid and smal-non-residentia classes, should adequately protect
agang arbitrage activitiesin these classes. Moreover, the structure of the POLR rate for the large non

residentia class should protect the POLR because it is related to the market price for energy.

TIEC commented that language in the TOSA goes beyond what is necessary to protect the POLR from

commercid risks. In paticular, TIEC recommended striking the provison on page 5 that alows the
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POLR to hill customers for court costs, lega fees, and other costs associated with the collection of
ddlinquent amounts and miscdlaneous legd cods associated with maintaining the account.  TIEC

clamed that the cost of disputes should be borne by the individud parties.

The commission disagrees. Firg, the TOSA smply states that the POLR provider reserves the right to
charge for the fees and codts listed; it does not definitively authorize the POLR to recover such fees and
codts. Further, such provisons are generally consstent with the provisions of the Texas Civil Practice
and Remedies Code, Chapter 38, which dlow recovery of attorney's fees for nonpayment of services

Or in asuit on a sworn account.

In addition, TIEC commented that it is unreasonable to require customers to pay disputed amounts to
the POLR while a dispute is pending resolution.  TIEC recommended revisng this provison in the
TOSA and the rules accordingly. Reliant agreed with TIEC that no customer should face disconnection
over the non-payment of a disouted portion of a hill, provided the customer pays the undisputed
portion. However, Reliant disagreed that the POLR could only disconnect for non-payment of the
disputed portion after fina independent adjudication of the dispute. According to Reliant, the rule
reasonably requires a POLR to investigate and communicate the results when a bill isin dispute before
terminating service, and no independent arbiter is necessary. In the TOSA for the smal non-residentia
below 50 kW class, TXU proposed adding language stating that the entire invoiced amount is due on
the 16th day after issuance of the bill and, if the customer gives timely notice of a dispute, both parties

shdl pursue diligent, good faith efforts to resolve the dispute.  This language Sates that, following the
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resolution of the dispute, any amount due to the customer shall be returned within ten business days,
with no interest or fees paid by the POLR on the refund. TXU aso suggested that no interest or fess be

paid by the POLR on such arefund for the large non-residentia class.

The commisson concludes that it is inappropriate to revigt this issue in the context of this rulemaking.
Commisson rules dlow a customer to withhold only the disputed portion of the bill pending informa
reolution. However, the commisson did revise the TOSA to cearly reflect this aspect of the

commission's rules.

AEP suggested revising section 9 concerning bill payment methods to clarify that acceptance of cashin
payment of a bill through an agent is an option only if that service is offered by the POLR. AEP and
TXU proposed clarifying thet if, within the last 12 months, the customer has had two or more persona
checks returned for insufficient funds, the POLR will require dl further payments to be by cash, cashier's
check, money order, or debit/credit card. AEP and TXU aso recommended that if the customer's
payment by debit or credit card has been declined two or more times within the past 12 months, the

POLR will require that future payments be made by cash, cashier's check, or money order.

The commisson agrees with AEP and TXU and revises the TOSA accordingly.

The commission aso notes that, in response to comments from First Choice concerning the provisons

of subsection (f) that identify four TOSA even though there are three customer classes, the commission
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has combined the two smal non-resdentid TOSA into one document. Two TOSA for the small non
resdentid class were initidly developed because smdl nonresidentia customers with demand of 50
kKW or more can waive certain customer protections. However, in light of the effort to sandardize the
TOSA, the commission has determined that the TOSA should not include provisons for waiver and has

revised the TOSA accordingly.

5. The proposed amendments to §25.483 extend the right to disconnect to any REP, including the
POLR, for large non-residentia customers. In addition, the proposed amendments provide that
until January 1, 2005, both the POLR and the may disconnect resdentid and smdl non-
resdentid customers for non-payment. The right of the afiliated REP to disconnect is part of
the proposal for the dfilisted REP to provide POLR service a the applicable price-to-beat
rates and terms to residential and smal non-residential customers whose service is terminated
by a competitive REP for non-payment. After January 1, 2005, any REP or the POLR may
disconnect resdentid and smal nonresdential  customers, unless prior to that date the
commisson determines that authorizing al REPs to disconnect would be injurious to the market
or would be likdy result in unlawful disconnections. Is this an appropriate approach to
trangtion to a system where al REPs have the right to disconnect customers and bear the
respongbility associated with tha right? What are the potentid short- and long-term
implications for customers, REPs, trammisson and didribution utilities, and the Electric

Rdiahility Council of Texas (ERCOT)? Does two years provide adequate time to trangtion to
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this system or is another period of time more gppropriate? Should the commission's goal be to

trangtion to thistype of sysem?

ARM, Entergy, First Choice, HEAT, Republic, Reliant, TIEC, and TXU supported the proposal to
trangtion to a system where dl REPs are able to disconnect resdential and smal commercid customers
for nonpayment. Republic stated that new market entrants should be afforded the same protections
agang mounting uncollectibles as affiliated REPs and POLRs. According to Republic, this is
particularly important for smal REPs whose POLR responsbilities become disproportionately large
compared to the REP's cusomer base. First Choice dtated that uncollectibles have significantly
increased since the opening of the competitive market. First Choice claimed that the right to disconnect
is an effective tool to manage bad-debt expenses and will benefit the overdl market by dlowing REPs
to offer lower rates. HEAT dated that low-income customers, due to the daily struggle to meet critica

needs, do not make payments because the bill is due, but make payments to avoid disconnection of

sarvice. HEAT dated that a transfer to POLR only delays inevitable disconnection a a higher cost to
the customer, the energy assistance provider, and the company. Therefore, HEAT supported
trangtioning to a system where dl REPs may disconnect because it would force customers and electric
providers to take responsgbility for dectric service and encourage REPs and customers to work

together on payment arrangements. This solution is preferable to one that dlows REPs to transfer the
burden of non-paying customers to other providers. First Choice stated that the proposa to alow

afilialed REPs to disconnect upon adoption of the rule and delay disconnection authority for

competitive REPs until January 1, 2005 is an acceptable compromise.
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ARM and TIEC generdly agreed with the approachin the proposed rule. ARM did, however, caution
that existing contracts should be grandfathered. ARM stated that without the specific right to disconnect
written into a contract with a large non-residentid customer, aREP may be left without aremedy in the
event the cusomer defaults. TIEC dtated that the commission must balance this policy objective with
the need to place parameters on the customer's exposure to disconnection; otherwise it would
unreasonably shift risks away from suppliers to customers. In order to achieve this baance, TIEC
proposed that 1) REPs only be alowed to authorize disconnection in cases of undisputed hills, 2) any
bilatera contracts that prohibit a REP from disconnecting be honored, as long as the contract precedes
the effective date of the proposed rule amendments; and 3) customers must recelve adequate notice
from the TDU and/or ERCOT before disconnection is permitted. TIEC aso proposed that such notice
period should be ten days from the date of customer receipt in order to protect customers against an

erroneous disconnection request submitted by the REP.

AEP commented that only the &ffilidted REP and the POLR should have the right to disconnect
reSdentid and smdl commercid customers. AEP agued tha giving dl REPs the authority to
disconnect would confuse customers.  Entergy, on the other hand, stated that giving only the afiliated
REPs the right to disconnect for nonpayment would creste customer confusion as to which REPs may

only terminate and which REPs may disconnect.
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Consumer Groups and OPC opposed the provision that would alow al REPs to disconnect residentia
and smdl commercia customers for nonpayment after January 1, 2005. OPC argued that this proposd
contradicts the purpose of having a POLR and the legidative intent of PURA 8§839.106. OPC urged that
the provison be diminated and revisited once retail competition has taken hold in Texas. OPC and the

Consumer Groups reiterated that this issue was fully debated in the devel opment of §25.483 of thistitle.

Consumer Groups, through their expert Barbara Alexander, argued that every state has linked the
obligation to provide POLR or default service with the right to disconnect for nonpayment, but no sate
alows competitive REPs the right to disconnect. Therefore, according to Consumer Groups, alowing
the dfilisted REP, who has an obligation to serve at a regulated rate, to disconnect customers for
nonpayment is congstent with the practice in other states but alowing competitive REPs to disconnect is
not. Consumer Groups claimed that a competitive market will naturally impose a dricter collection
discipline because competitive REPs are unable to recoup bad debt expenses, whereas the dfiliaed
REP's rates include collection costs and bad debt expenses. Consumer Groups cited the deregulation
of the gas utility market in Georgia as the example of a Stuation where alowing competitive marketers
to disconnect lead to massive hilling errors, increased customer complaints, and vast increases in
disconnections.  In addition, Consumer Groups argued that the commisson would not be able to
investigate disconnection disputes or enforce customer protection for wrongful - disconnection.
Consumer Groups clamed the Georgia experience reveded that retailers often disconnected service
even when customers disputed late or erroneous hills. Moreover, Consumer Groups stated that the

origind reasons why the commission did not extend disconnection rights to REPs remain gpplicable and
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relevant today and that there is nothing in this record to suggest that these policy considerations should
be changed. In addition, Consumer Groups argued the proposed changes to the POLR rule that would
have nonpaying customers transferred to the effilisted REP a the PTB rate have no rationa or logica
connection with the proposd to dlow al REPs to disconnect resdentid and smal commercia
customers for nonpayment in 2005. Finaly, Consumer Groups stated that allowing REPS to disconnect
is inconsgert with the commisson's statutory obligation to protect the public hedth. Therefore, the
commission should not focus on whether the "market” would be "injured,” rather it should focus on the

public interest.

Entergy and Rdiant disagreed with Consumer Groups. Entergy stated that the commission did
determine that the policy for dlowing or disalowing REPs to disconnect is ripe for reconsderation when
it published the proposed rule. Again, Entergy stressed that al REPs should be given the right to
disconnect non-paying customers to create stability in the market and eliminate cusomer confuson asto
which REPs may disconnect for nonpayment. Both Entergy and Reliant also disagreed with Consumer
Groups assessment of the gpplicability of the experience in the Georgia market to the Texas marke,
gating that Consumer Groups Smply provide no evidence and are unable to make a concrete
connection between the Texas and Georgia customer protection rules to support the postion that the
proposed revisons will result in a "customer service disaster.” Entergy argued that the Texas
deregulated market, with its attendant rules and the commisson's market oversight role do provide
adequate protection. Reliant stated that Consumer Groups operate from a fase premise that REPs will

aggressively and recklessy disconnect customers and emphasized that it isin aREP's interest to build its
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customer base, not disconnect service. However, as Reiant stated, customers who smply do not pay
their bills should be discomected, for no provider of any service, regulated or unregulated, can survive
offering its services without compensation. Findly, Entergy and TXU emphasized that the commisson
should give condderable weight to comments supporting disconnection rights mede by HEAT because it

isacodition of entities that works directly with low-income eectric cussomers on adaily bass.

Consumer Groups, in ther reply comments, reiterated ther podtion that competitive REPs should not
be given the right to disconnect. Consumer Groups claimed that their consultant, "a nationdly known
expert,” demonstrated in her initid comments that the proposed disconnection rule is inconsstent with
best practicesin other states. Consumer Groups posited that the Texas deregulation scheme, especidly
with a “free-for-dl" disconnection policy, would make payment troubled customers subject to predatory
pricing and market practices. Consumer Groups argued that commission rules protecting customers
under these circumstances are meaningless because the commisson is ineffective in disciplining the
market and ensuring REP compliance with any rules. In addition, Consumer Groups claimed the rule
provides inadequate enforcement of disconnection provisons and recommended that a a minimum the
rule should include strong mandatory pendties for any and dl customer protection rule violations. In
short, the commission's indbility to control market abuse today portends further more serious market
abuses in the future, and for this reason done, according to Consumer Groups, any decision to grant
disconnection rights to dl REPs should be ddayed indefinitdly. Should the commisson choose to
address disconnection rights within the context of the rule then the rule should be amended to indicate

that the commisson will merdly revigt the issue in 2005, without a specified outcome. Consumer
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Groups further recommended that the commisson publicize on a quarterly basis the top ten REPs with
the highest number of complaints, and the concomitant commission action regarding these complaints.
Findly, Consumer Groups argued that any changes in the disconnection process should be based on a
full accounting of the codts, benefits and impacts of various drategies for providing POLR service,
rather than the opinions of parties with varying financid interests in the outcome of the POLR rulemaking

Process.

In reference to the technica aspects of such a policy, First Choice stated that the right to disconnect for
non-payment would limit market workarounds. As far as First Choice was concerned, the
infrastructure to handle disconnections and reconnections dready exists in the affiliated REP companies.
AEP, however, asserted that dlowing al REPs to disconnect would complicate the disconnection
process and could result in improper disconnections. Consumer Groups, again drawing on the
experience in Georgia, contended that the TDUs will be unable to timely disconnect and reconnect
customers. According to Consumer Groups, only in a regulated environment can a utility dructure its

field vigts and disconnection activities to effectively support reconnection activities.

Consumer Groups replied that changes in disconnection procedures will impact ERCOT, TDUs, and
the REPs, and questioned whether the policy would be technicaly implementable in light of the current

system repair and recovery efforts.
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In reference to the time frame for the implementation of a disconnection policy for dl REPs, Firs
Choice and TXU stated that the proposed transition period before alowing competitive REPs the right
to disconnect for non-payment is adequate. However, TXU recommended that the rule clearly specify
that the right of dl REPs to disconnect shdl start on a specific date rather than deferring the find

decison to a later commisson determination. Entergy and Republic proposed moving the date for
dlowing dl REPsto disconnect up one year to January 1, 2004, the same date that new market entrants
will be eigible to serve as POLR. Entergy stated that the proposed transition period of two yearsistoo
long and that a policy dlowing al REPs to disconnect for nonpayment should be implemented as soon
as possible. OPC dated that there is no reason to make a decision today about such an important issue

that would not even take effect for over two years.

Based on discussons with staff of the Georgia Public Service Commission (Georgia PSC) and the
February 5, 2002 Blue Ribbon Natural Gas Task Force's Final Report to Governor Roy E. Barnes
and the General Assembly of the State of Georgia, the commisson agrees with Entergy and Reliant
that the Georgia deregulation experience is not analogous to the Texas experience. The increase in
disconnections and resulting cusomer complaints in Georgia was the result of a chan of events
unrelated to a competitive marketer's right to disconnect. Under Georgialaw, once five marketers had
been certified to participate in the market, dl customers of the former incumbent utility, Atlanta Gas and
Light Company (AGLC), had to be randomly assigned to retail providers on aload ratio share basis
and AGLC would exit the retall market. Origindly, it was anticipated that AGLC's exit from the retall

market would take severd years, however, this event occurred in only about eeven months. Theretall
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marketers billing systems were not equipped to handle such a large influx of customers in such a short
period of time, and as a result, customer billing was delayed.  Subsequently, Georgia experienced an
exceptiondly cold winter and a amultaneous spike in gas prices. In order to protect the hedth and
safety of Georgia gas customers, the Georgia Public Service Commission (PSC) imposed aten-week
moratorium on disconnections.  When the moratorium was lifted, gas cusomers had not only accrued
winter gas consumption debt a exceptionaly high prices, but dso owed the marketers for gas
consumption for the pre-winter period when the billing sysems were being adjusted. Customers
received extremdy high bills and naturaly questioned the accuracy of their bills and filed complaints with
the Georgia PSC. A subgtantid number of customers were disconnected after failure to pay bills
accrued prior to and during the disconnect moratorium and, due to a thenrexiding "hard" disconnect
policy in Georgia, many of those customers were unable to be timely reconnected. An investigation by
the Georgia PSC, however, revealed that the marketers generdly did not bill incorrectly. Nor did
marketers disconnect customers in violation of the Georgia PSC's customer protection rules. In fact,
gaff of the Georgia PSC reports that disconnections in Georgia have actualy declined since the onset of

retail competition.

The Georgia PSC and legidature were, however, concerned about the ability of customers, particuarly
low-income customers, to pay their accumulated debt and stay on the system.  In response, the Georgia
legidature devised a two-tiered regulated rate for disadvantaged customers. The firgt tier is a below-
market rate for low-income and ederly customers established through a bid process. To help keep the

rates for fird tier customers low, uncollectible balances are guaranteed by a system benefit charge.
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Customers placed on the tier-one regulated rate are given a fresh sart in that as long as they pay the
regulated provider they are guaranteed service, regardless whether they have a debt to another
marketer. All customers who are disconnected by their marketer for nonpayment, including tier-one
customers, may access the tier-two regulated rate. The tier-two rate is substantidly above market and
the tier-two marketer may disconnect a customer five days after payment is due (the disconnection

notice isissued smultaneous with the bill).

In conclusion, avalable information indicates that Georgia did not face a "customer service disaster”
caused by the competitive marketers right to disconnect for nonpayment. Rather, the issue facing
Georgia was that of customers burdened by large, accumulated bills due to delays in hilling, a winter
moratorium, and spikes in the price of naturd gas. Competitive marketers in Georgia continue to be
alowed to disconnect customers for nonpayment. The Georgia PSC reports that the disconnection
rates today are lower than they were in the regulated market. The commission therefore finds that there
is nothing in the Georgia experience that suggests that dlowing al REPs to disconnect is per se injurious
to the market or not in the public interest. However, experience in Georgia indicates that retail systems
falures, such as inability to bill customers, may impact cusomers abilities to pay ther bills. Market
participants in Texas have experienced their own difficulties in billing customers, but the commisson
finds that progress is being made in addressing this problem. The commisson aso concludes that
delaying disconnect authority for competitive REPs serving resdentid customers will ensure adequate

time to address systems issues that could have an impact on customer disconnections.
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The origind decison by the commission to disalow disconnection of service for nonpayment was in part
based on what was occurring in Georgia during the time of the rulemaking in 1999. As discussed, the
prevaling arguments made in 1999 are not subgtantiated by the information that is now avaladle.
Further, the commisson finds that the current POLR dtructure fogters irresponsible bill payment
behavior because it defers the consequences of non-payment, to the ultimate detriment of both the
consumer and the REP. It is for this reason that the commisson finds this issue to be ripe for

recond deration.

Limiting the REPS response to non-payment to termination of contracts does foster irrespongble
market behavior by customers, creates customer confusion as to who has the right to disconnect, places
greater uncollectible debt on the REPs, and therefore raises rates in thelong run. Conversdly, dlowing
REPs to disconnect customers for nonpayment will create a greater incentive for customers to pay their
bills on time and prevent REPs from passing the burden of bad credit customers on to other providers.
The commisson notes that HEAT, representing assstance providers serving low-income customers,
dated that delaying disconnection of customers by having them transferred to the POLR only leads to
inevitable disconnection at a higher cost to the customer and the company. The commisson further
notes §25.482(f) and §25.483(i) protect the hedlth and safety of dectric customers during periods of
extreme weather, and 825.483(g) ensures continued dectric service for individuds suffering from a
seriousillness. The commisson therefore finds thet it isin the best interest of a stable market to alow Al
REPs to disconnect residentid and smal commercia customers for nonpayment, assuming tha retall

systems are adequate and in the absence of a demonstrated pattern of behavior on the part of REPs to
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ignore commisson rules.  The commission intends that the period prior to the commencement of full

disconnect authority for dl REPswill dlow an opportunity to fully assess the satus of retall systems and
the behavior of REPs and to dlow the market to mature. Staff will conduct an andysis of the market
and reports required in 825.43(q) to determine whether extant conditions indicae that giving
competitive REPs disconnection authority would be contrary to the public interest. The commissionwill
make an affirmative decison whether to dlow al REPs to disconnect customers for nonpayment by
October 1, 2004 and may dday implementation of the policy until a later date. The fact thet the
commission will make this affirmative decison sometime prior to October 1, 2004, should in no way be
congtrued as an indication that the policy itsdf is subject to discusson. The commission fully supports
the policy of giving al REPs the right to disconnect customers for nonpayment and fully expects al

REPsto initiate system changes to accommodate such a palicy.

The commission agrees with commenters that recommended acceleration of the palicy dlowing dl REPs
to disconnect, in the absence of an adverse showing under 825.43(b). The commisson finds that
January 1, 2004 is too early to implement this policy. However, the commission concurs that the date
should be moved up to avoid complications associated with overlaying this new policy on top of the
switch in POLR providers that will occur at the end of 2004 and the beginning of 2005. Therefore, the
commission has acceerated the date for implementation of this policy to October 1, 2004, or another

date set by the commission.
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With regard to the request by Consumer Groups that the commission publicize on aquarterly basisthe
top ten REPs with the highest number of complaints, and the concomitant commission action regarding
these complaints, the commisson finds this information is dreedy accessible on the commisson webgte
under Customer Assgtance. In reference to Consumer Groups and TIEC's requests that the
commission place parameters on customers exposure to disconnection, the commisson finds that such
parameters are dready in place 825.483 of this title. In addition, in reference to Consumer Groups
comment that the rule should include pendties for violation of disconnection rules, the commission finds
that PURA Chapter 15 Subchapter B gives the commission sufficient authority to assess pendlties for

any infraction of commisson rules, including the customer protection provisons.

With respect to comments by TIEC and ARM concerning grandfathering the disconnect provisons of
exising contracts between REPs and large non-residential customers, proposed subsection (b)(4)
included such grandfathering language for contracts executed prior to June 1, 2002. The commission
agrees that the grandfathering period should be extended in order to ensure adequate notice to REPs
and their customers of the new requirements. The commission finds that it would be most expedient to
st the end-date of the grandfathering period to September 24, 2002, the date that transfers on non-

paying cusomersto POLR will cease. The rule has been revised accordingly.

OPC stated that REPs have argued in the past that they need disconnect authority in order to manage
uncollectible accounts, and will make use of this power for that purpose in the future. According to

OPC, the use of the threat of disconnection as a collection tool was rejected by the commisson. OPC
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reminded the commisson that, a the time the customer protection rules were adopted, the commisson
increased the amount of the depost in order to dleviate the REPS concerns. Therefore, if the
commission isto alow al REPsto disconnect resdential and small commercia customers, the maximum
deposit dlowed should be reduced to one month's usage. OPC aso argued that if the commisson
determines that the affilialed REP should function as the POLR for non-paying customers with the
authority to disconnect, the afiliated REP should first be required to place the nonpaying customer in

its POLR function prior to disconnecting that customer.

Rdiant responded that OPC's efforts to reduce the deposit amount should be rgected. Reliant argued
that the deposit guidelines are virtualy the same as those that were in place prior to the development of
the current customer protection rules; therefore, it is incorrect to argue that deposit requirements were
increased as a response to REP requests for disconnect authority. Reiant aso disagreed that an
afiliated REP should be required to drop its customer to POLR prior to disconnection for nonpayment.
Rdiant argued that such a requirement would unreasonably delay eventua disconnection. Rdiant further
noted that cusomers who are faced with disconnection will generdly make payment to avoid
disconnection, as demondtrated by the fact that while 13.8% of totad customers receive a disconnect
notice, only 1.0% arein fact disconnected. Rdiant agreed with HEAT that the current POLR structure

fosters irresponsble payment behavior.

The commission agrees with Rdiant that the maximum depost criteria ae virtudly the same as they

were in the regulated market. The commission further notes that the deletion of 825.478(a)(3)(A)(iv)
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regarding credit requirements, the addition of new 825.478(a)(3)(E)(ii) that waives depodts for the
medicaly indigent, and revisons to §825.478(f) that alow low-income customers to make deposits in
ingalments has created greater flexibility for needy customersto meet credit and deposit requirements.
The commission therefore finds OPC's proposed revison unnecessary. As discussed above, the
commisson dso finds that delaying disconnection only leads to higher unpad bills making it more
difficult for customers to pay their debts. Such an outcome adversaly affects the credit of customers

and unnecessarily increases uncollectibles for REPs.

Entergy proposed a "hard-disconnect” policy. Entergy not only supported the right to disconnect for dl
REPs, but dso argued that the rule should be revised to preclude cusomers from initiating service with
one REP to avoid paying amounts lawfully due to another REP. Entergy argued that such a policy
would bring stability to the market, reduce uncollectibles, credit risk and risk mitigation, and thereby
reduce not only ratesin generd, but the POLR rate aswell. According to Entergy, customers would be

shielded from abusive market practices through the commission's customer protection rules.

Consumer Groups replied that the REPs requested a "hard-disconnect” policy in the origind 1999
customer protection rulemaking, and that this repeated request is indicative of their unwillingness to

work with payment troubled customers and their desire to develop a sub-prime market.

PURA 839.001(a) dtates that eectric services and their prices should be determined by customer

choices and the normal forces of competition. Nonpayment for services is one of the normal risks of a
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competitive environment. Holding a customer captive to a paticular company as a result of
nonpayment would inhibit the norma forces of competition and impair customer choice. In addition to
disconnection, companies have other tools to mitigate the risk of nonpayment, such as dternative
payment arrangements, depodits, and credit investigations. The commisson therefore finds that the

current tools are sufficient for deding with thisissue.

6. Under the commission's existing rules, the POLR is the only entity authorized to request that a
transmission and digtribution utility disconnect a customer, except when a cusomer with a pesk
demand of 50 kilowatts or above waves the gpplicable rule provisons through written
agreement with its REP pursuant to §25.471(a)(4), relating to Generd Provisons of Customer
Protection Rules. What are the potentiad market and rate implications associated with the
POLR sarving this function in the market? |s this conagtent with the gods for a competitive
market? |s it appropriate for the POLR to bear the financid risk associated with accidenta,
inadvertent, or wrongful disconnection of customers, rather than al REPs bearing thisrisk on
behaf of their customers? Do proposed new 825.43 and the proposed amendments to
§25.482 and §825.483 remedy this Stuation by phasing in the ability of al REPs to disconnect

customers, as discussed in Preamble Question 5?

Centerpoint did rot specifically address preamble question 6, but did comment that TDUs should be
alowed to rely on the gppropriateness of a REP's request to disconnect, and that a TDU should not be

held ligble for an incorrect or unauthorized request from a REP.
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Consumer Groups opposed dlowing al REPs the ability to disconnect for non-payment beginning in
2005. Consumer Groups commented that POLR policy should not focus on competitive concerns, but
rather the POLR as a safety net providing continuing access to affordable dectric service if the market

fals.

Entergy supported moving toward a sysem whereby dl REPs have the ability to disconnect for non
payment, and further suggested reducing the trangition period to this system to one year. Entergy further
commented that a REP that initiates a request to disconnect service for nonpayment bears the risks

associated with wrongful disconnection.

First Choice commented that dlowing only the POLR to disconnect for nonpayment contributes to the
creation of market inefficiencies resulting in overdl higher prices. First Choice commented thet in atruly
comptitive environment, each REP would have the ability to disconnect customers for non-payment of
sarvice. First Choice stated that it is appropriate that the POLR bear the financid risk associated with

accidentd, inadvertent, or wrongful disconnection of customers.

HEAT commented in favor of extending the right of disconnection to affiliasted REPS, as well as the

proposa to alow al REPs the right to disconnect for non-payment in 2005.
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OPC commented that it is opposed to giving adl REPs the right to disconnect. OPC noted that granting
only a POLR the ahility to disconnect leaves that ability with an entity over which the commisson has
greater regulatory authority (as opposed to REPs). OPC further commented that the commission should
not look at the ability to disconnect in terms of financid risk to the POLR versus dl REPs, but rather

whether customers are afforded equa protection

Rdiant commented that dlowing dl REPs to disconnect is consgtent with the gods of a competitive
market. Reliant dso commented that commission action will not completely diminate the financid risk of
mistaken or inadvertent disconnection, even when addressed by an exculpatory clause approved by the

commission. Reliant further commented that POLR prices must reflect this financid risk.

Republic did not comment on the appropriateness of the POLR bearing the financia risk associated
with accidentd, inadvertent, or wrongful disconnection of customers. Republic commented that
authorizing the afiliated REP to disconnect POLR customers for non-payment provides some incentive
for the dfilialed REP to serve as the POLR. Republic did comment in support of al REPs being
afforded the right to disconnect customers for non-payment of service, suggesting that this right be

effective no later than January 1, 2004, one year earlier than proposed.

TIEC commented that REPs should be authorized to disconnect customers for nonpayment of only
undisputed hills. TIEC further argued that giving REPs the right to disconnect without changing the

limitation of ligdility provisonsin exising agreements creates unnecessary risks.
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TXU stated that commission rules provide gppropriate measures to ded with customer ddinquency in
the competitive market. TXU aso asserted that pricing POLR service above other prevailing prices
compensates the POLR for the additiona credit risk of serving customers transferred to the POLR for
non-payment of service, and provides an incentive for cusomers to pay their bills promptly. Further,
TXU commented that forcing an explicit cap or celling on POLR prices is not a correct approach,
whether for customers transferred to the POLR for non-payment of service or for a REP that has
defaulted. TXU added that the financid risk inherent in the right of disconnection is a business risk that
must be managed in pursuing the collection of debts. Findly, TXU commented that the proposed two-
year trangtion period provides a reasonable period for REPs to develop systems and processes to

manage disconnection of service.

TIEC, in response to comments from other parties, emphasized that dlowing al REPs to disconnect
adds inherent risk to the market, and if gpproved, the commisson mugt ensure customers are protected.
TIEC commented that REPs for large nontresdentia customers and the contracting parties, not the
commission, should assign the risks of accidental or unauthorized disconnection. TIEC further stated
that there must be incentives for the POLR to exercise due diligence in disconnecting any customer.
TIEC proposed that the grandfather provison must apply to existing contracts entered into prior to
adoption of the rule, not June 1. TIEC adso emphasized the need for an effective notice period prior to
disconnection, proposing a period of ten days. In addition, TIEC reterated its request that REPs be

alowed to request disconnection for non-payment of charges, not for wires-related reasons. TIEC also
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suggested that the commisson not add generd exculpatory language for competitive REPs, adding that

the market will assign the risks of negligent disconnections more gppropriately.

Reiant responded to TIEC's comments in support of prohibiting disconnection for nornpayment of a
disputed portion of a bill. Reliant opposed disconnection for non-payment of a disputed portion only
after independent adjudication of the dispute, stating an independent arbiter is unnecessary and would

subject the POLR to timely and codtly litigation.

The commission had anticipated comments in response to this question that addressed whether the
current market structure, where only the POLR is authorized to disconnect, ingppropriatey shifts risk,
and therefore costs, from REPs to the POLR. The commisson had questioned whether such risk and
codt shifting may occur because, as the POLR is currently structured, only the POLR can disconnect
and therefore the REP is shielded from the risk of inadvertent disconnections. However, responses to
this preamble question did not address the issue the commission had intended to present. Rather, they
duplicated responses received in response to preamble questions 4 and 5. Therefore, readers are

referred to the commission's responses to preamble questions 4 and 5.

7. The proposed POLR rule provides for sdlection of POLRs through competitive bid and lottery
processes. In lieu of these processes, would it be a better practice to automatically assgn

customers of a defaulting REP to other REPs who serve the same customer class in the same
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transmisson and didribution utility (TDU) service territory? Under the automatic assgnment

Process.

@ If a REP defaults, individua customers of the defaulting REP would be automaticaly
and randomly assigned to dl other REPs who meet the proposed digibility requirements
and provide retail service to the same customer classin the same TDU sarvice territory.

(b) Upon being assgned a customer, the new REP would automaticaly place the customer
on the most popular (highest number of subscribers) rate plan offered by the REP to the
customer classin the same TDU sarvice territory.

(© The REP may market its rate plan to the customer, but unless the customer affirmatively
chooses to subscribe to a rate plan, the customer may choose to leave the REP as soon

as the switching process dlows.

AEP opposad this proposa. AEP commented that this process would be incredibly complicated and
fraught with disaster. AEP clamed that gven the problems being experienced now with switches and
customer move-ingmove-outs, randomly assigning customers among REPs would lead to complications
and confusion among REPs and customers, not to mention the varying POLR rates that would inevitably

result.

ARM supported such a proposa but noted that the larger commercid and industrid customers generdly
have individua rates and these customers could be assigned to REPs that serve those classes on

variable rates until they Sgn a contract.
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Consumer Groups preferred assgnment of customers of a defaulting REP to the dominant REP as
proposed by OPC. Consumer Groups clamed that the market is not yet mature enough for random
assgnment of customers to multiple REPs.  In the Stuation of a defaulting REP, Consumer Groups
recommended that extra care should be taken to ensure that customers know their rights and are treated
farly. Consumer Groups commented that assgnment to the most popular price plan is the best proxy
for ensuring that consumers recelve the most competitive rate avalable. Consumer Groups aso
opposed the ability of the REP to market to new customers because it would dlow REPs to take

advantage of vulnerable customers.

Firg Choice commented that recent market events show that customers of REPs exiting the market

have vaue and therefore there is no need to establish a POLR sdlection process for those customers.

OPC sated that this proposa has merit because it would lead to a POLR rate below 125% of the PTB
and would reduce the risk to asingle POLR. Further, OPC stated that REPs could acquire customers

without having to incur marketing expenses.

In its reply comments, AEP noted that First Choice and OPC had both recognized the inefficiency
inherent in establishing an entire procedure for bidding and appointment of a POLR for customers
whose REP can no longer serve them. Shdl's exit from the Texas market and the Enron and

NewPower bankruptcies demongtrated that competitive REPs will find vaue in customers of failed
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REPs and the customers of such falled REPs will likey never be transferred to POLR service. Asa

result, there is no need to establish an assignment process or a POLR for customers of defaulting REPs.

Reliant stated that it could support the concept of a "pool” of REPs providing POLR service provided
that the pricing structure appropriately compensated each REP for the risk of providing POLR service.
In comments filed earlier in this project, Reliant proposed a smilar gpoproach to POLR sructure but the
pricing differed from that st forth in this comment in that it advocated a price equd to the highest PTB
plus a commisson determined adder and a cost recovery mechanism. According to Reliant, the use of
each REP's most popular price plan would not necessarily compensate a REP for its costs and risk

asociated with POLR sarvice.

TIEC opposed a process of random assignment because it would damage the competitive market by
increasing the risks associated with market participation for dl REPs. Under this gpproach, TIEC
argued, any REP would be exposed to the risk of serving alarge amount of load with little or no notice.
TIEC cdamed that it could dso ham the market by leading dl REPs to increase their prices to
compensate for the added risks associated with these POLR responsibilities. Moreover, TIEC stated
this approach would drive smdler REPs out of the Texas market if they were unable to absorb the

added risks and create additional barriersto market entry for new REPs.

TXU commented that the proposa would add confusion to the market, increase the complexity of

ERCOT sysems, and limit the ability of REPs to predict cusomer gains. TXU commented that a
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proposa such as this should not be adopted without further evaduation of the system changes needed for

its implementation.

Comments received in response to this question duplicate issues concerning random assgnment of
customers addressed in responses to preamble question 1. The commission declines to adopt this
approach to POLR sdlection for the reasons discussed in response to comments on preamble question

1.

8. Under the automatic assignment process, should an equivaent number of customers be assigned
to dl digible REPs, or should the number of customers a REP is assgned be dependent upon
the REP's current market share of cusomers in that class and TDU territory? |Isthere a better
basis for determining the gpportionment of customers to the REPS? Should they be digible to
be assigned customers under this process? What are specific advantages and disadvantages of
the automatic assgnment process in comparison to the proposed competitive bid and lottery

processes?

AEP commented that the only advantage of random assgnment is that it would more fairly apportion the
POLR obligation among the various players active in the market. However, AEP argued that this
advantage would be grestly outweighed by the confuson and complexity of an automatic assgnment

Process.
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Consumer Groups reiterated their preference that customers be assigned to the effiliated REP at the

PTB.

OPC commented that the commisson might want to provide REPs the dternative of taking on more

than thair market share of customers whose REP has defaulted.

Comments received in response to this question duplicate issues concerning random assgnment of
customers addressed in responses to preamble question 1. The commission declines to adopt this
gpproach to POLR sdlection for the reasons discussed in response to comments on preamble question

1.

General Comments

HEAT sressed the importance of educating customers about the POLR, paticularly in terms of the
timeline of POLR transfer, the POLR rate structure, the abandoned bad debt at the REP, how a
customer may be reconnected with the previous REP, and the associated costs. Entergy adso
recommended that the commission augment its customer education campaign to provide market
participants the opportunity to undersand and adjust to the new disconnection policy. Consumer
Groups responded that the scant customer education provided by the commission has left the customers
confused regarding the new market structure, particularly the POLR, and the proposed revised POLR

gructure will only increase future customer confuson.
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The commission agrees that the new POLR and disconnection provisons should be an integrd part of

the customer education campaign under PURA §39.903.

825.43. General Comments

ARM dated that the commission should adopt policies that provide incentives for customers to leave
POLR service by contracting with other REPs. ARM commented that two policies should govern
POLR sarvice: (1) POLR service should be provided at afair price to customers,; and (2) the POLR
provider should recover its costs and earn areturn for providing POLR service. ARM aso commented
that POLR service should be set at market rates and that no REP should be required to provide bel ow-
cost sarvice. Further, ARM asserted that if POLR serviceis required to be provided at a static price,
management of POLR risk becomes difficult because of uncertainty concerning the volume of customers
transferred to the POLR. According to ARM, this risk is the impetus behind the comparatively high
rates for FOLR service. ARM stated that the proposed rule creates grester flexibility in changing the
POLR rate based on market conditions and this added flexibility improves the ahility of the POLR to

manage the risk of sdlling a a satic price.

The issues raised by ARM were generally addressed in the commission's response to comments on

preamble question 1. No change was made in response to ARM's comments.
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TXU recommended adding the word "default” before POLR service throughout the rule to claify the
difference between a non-paying customer terminated to the affilisted REP versus customers that lose

their REP for other reasons and thus receive service from the "default” POLR.

The commission gppreciates TXU's desre to ensure that there is a clear distinction in commission rules
between the afiliated REP serving non-paying customers at the PTB and the POLR sdected under this
section providing service to wistomers who are no longer receiving service from their provider for
reasons other than non-payment. However, the commission finds that this distinction is gpparent in the

provisons of subsection (b) and has not made the change suggested by TXU.

§25.43 (b), Application

Entergy suggested that the word "terminated” in paragraph (2) be changed to "disconnected” in order to

clearly state the dility of the affiliated REP's to disconnect customers for non-payment.

The commisson disagrees with Entergy's suggestion. The word "terminated” is appropriate in
paragraph (2) because competitive REPs will be required to terminate non-paying resdentia and smdll

non-resdentid cusomers to the afiliated REP until October 1, 2004.

Entergy stated that customers disconnected for non-payment should not have the ability to choose an

dternate provider as ameans of escaping their financid obligation to the disconnecting REP. In order to
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mitigate the risk associated with increased write-offs, Entergy proposed adding language to this
provison that prohibits a customer from choosing POLR service in Stuations where the customer has

been disconnected for non-payment by the affiliated REP.

As discussed more fully in response to comments concerning preamble question 5, the commisson

declines to adopt Entergy's proposal.

First Choice proposed additiona language to distinguish between customers who transferred o the

POLR dueto adefaulting REP, and those who were dropped to the POLR for nonpayment.

The commission disagrees with First Choice's recommendations because amilar language can be found
in subsection (b)(2). This language makes it clear that the affilialed REP serving as POLR for non

paying customers is not subject to the provisons of the rule except where specificaly stated.

The commission has added language to subsection (b) to clarify that First Choice is deemed to be the

dfiliated REP for customers in the Sharyland Utilities, LP service area because Firgt Choice is

functioning as the default provider for those customersin the absence of an effiliated REP.

§25.43(c), Definitions



PROJECT NO. 25360 ORDER PAGE 79 OF 219

TXU recommended adding definitions of "hilling cyde" and "hilling month.” These definitions support

other changes recommended by TXU concerning the period over which an energy price adjusment is

applied.

The commission agrees with TXU's proposdl to clarify that energy price adjusments will apply during a
billing cycle, which may or may not correspond with a cdendar month.  Therefore, the commission

adopts the additiona definitions of "hilling cyde™ and "billing month' recommended by TXU.

TXU recommended that the definition of "provider of last resort (POLR)" revised to make amore clear
digtinction between sarvice a the PTB for non-paying customers versus POLR service for other

customers.

The commission agrees and has made the requested change.

§25.43(e), Standards of service

ARM suggested that subsection (€)(2)(C) be atered because the POLR should not offer term-based

rates. ARM explained that consstent with the ideathat POLR is atrangtory service, customers should

never be required to remain for any term; incentives for a cuscomer to remain on POLR service should

not exist.
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The commisson generdly believes that incentives to remain on POLR service should not exis.
However, the commisson bdieves that levd payment plans are needed by some customers to
effectively manage their dectric bills. Customers on POLR service should not be denied the use of this

management tool. No change was made in response to ARM's comment.

§25.43 (f), Customer information

Firg Choice suggested deleting language in §825.43(f)(1) that provides for two different terms of service
agreements for the smdl nonresdentia class, one for amal nonrresdentia customers with usage
between below 50 kW and one for smal non-resdentid customers with usage between 50kW to 1
MW. Firg Choice commented that a POLR will not know which profile a smal resdentid customer

fits, making a bifurcated term of service agreement unfeasible.

The POLR should have sufficient information to perform a caculation to determine whether asmal nornt
resdentia customer has usage above or below 50 kW. However, the commisson finds thet requiring
the POLR to make this determination could prove unduly burdensome to the POLR. Therefore, the
commission has combined the TOSA for both sets of small non-resdential customers into one TOSA.
The commission notes that smdl non-resdentid customers with usage of 50 kW and above can waive
certain astomer protection requirements.  However, the commission is standardizing provisions for
TOSA for dl cusomer classes and has chosen not to include any specific walvers as previoudy

discussed. The commisson has dso darified subsection (f)(2) by specifying that the TOSA must be
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updated in accordance with the provisions of 825.475(d) of this title (relating to Information Disclosure

to Resdentid and Smal Commercia Customers).

Reliant commented that due to the proposed monthly adjustments to POLR prices, initid information
provided to POLR customers should not specify a pecific rate in monetary terms but should explain the
methodology under which prices will be developed and arange of prices that could be charged. Rdliant
further suggested that actud pricing information be included via invoice messaging in the customer's

monthly bill.

The commisson generdly agrees and notes that the proposed TOSA effectively incdude the language

recommended by Reliant. No change was made in response to this commert.

HEAT suggested providing customers with information containing examples to educate them about what
happens to customers who fail to pay ther dectric bills. Specific examples suggested by HEAT include
the time frame for being transferred to POLR, explanation of the differences in rates, handling of
balances remaining with the REP, the process to be reconnected to a REP, and the basic costs of

reconnection.

The commisson undergands HEAT's recommendation to be directed toward the commisson's

customer education efforts.  The commission agppreciates HEAT's input and will endeavor to make
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customers aware of the consequences of non-payment and the process for disconnection through its

customer education efforts.

The commisson dso notes that, in lieu of adopting the TOSA by reference, they have been adopted as
figures appended to this rule. This gpproach to adoption of the TOSA will benefit the public because

the TOSA will be published in the Texas Administrative Code.

§25.43 (g), General description of POLR selection process

AEP, in responding to comments filed by OPC, noted that no afiliatled REP affirmatively committed to
bidding on POLR service. AEP, therefore, suggested changes to paragraph (2) to provide for
commisson gopointment of the afilisted REP to serve as the POLR at the price to beat if no digble

bids are submitted.

This commisson disagrees. The commission finds that it is gppropriate to begin development of a
dructure for POLR sdection that will survive beyond the expiration of the PTB. Requiring thet the
dfiliated REP be the default POLR provider would not further the development of a comprehensive

POLR sdlection process.
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TXU commented that staggered two-year terms for POLR service are not necessary. TXU suggested
ddeting language outlining the staggered terms for the Oncor, TNMP and WTU POLR areas versusthe

Rdiant and CPL POLR aress.

The commission agrees and has diminated provisons for staggered two year terms. All POLRs will be

selected for two year terms beginning in odd-numbered years.

§25.43 (h), REP €ligibility to serve as POLR

TXU suggested that subsection (h)(2)(F), which providesthat a REP isindigibleto serve as POLR if its
only customers are its own afiliates, be ddeted. TXU commented that the language is confusng and

provides no discernable benefit to customers or the market.

The commission disagrees. The purpose of this provison is to exempt a REP from the requirement to
sarve as POLR if its only customers are its own effiliates. The commission does not believe such REPs
will be equipped to serve non-affiliated customers and therefore should be exempt from POLR service.
The commisson finds that only a limited number of large nonresdentid REPs will meet this

requirement.
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TXU proposed alditiond language under §25.43(h)(2)(D) that would darify that a REP assuming the
price to beat responshilities of an afilialed REP would have the same POLR responghilities as the

filisted REP.

The commisson agrees that an entity assuming the PTB  responghilities of an affilialed REP should
assume the POLR respongbilities of the effilisted REP. The commisson has revised the rule to address

thisissue.

TXU, in responding to comments from Republic regarding the time period from when a REP enters the
market until digibility to serve as a POLR begins, sought to clarify that a REP currently serving
customers in Texas is not precluded from serving as a POLR. TXU suggested modifying 825.43(h)(2)
to dtate that a REP certified by the commission after the effective date of the ruleisindigible to provide

POLR service until it meetsthe criteria spelled out in 825.43(h)(2).

The commission generdly disagrees with TXU. The provisons of 825.43(h)(2) were intended to
ensure that a REP that has been in the market for less than 18 months not serve as POLR. Generdly,
the commisson finds thet it is gppropriate to alow a period of time to pass before any such REP is
appointed POLR so as to dlow that REP to develop a customer base without the added burden of
managing POLR sarvice and to ensure that the commission has some type of track record with that

REP. However, the commisson finds that this requirement should not gpply in the case where a new
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REP acquires an filiated REP or any other REP that has been in the market for 18 months or more.

Thefind rule incorporates language to address thisissue.

First Choice suggested ddleting language in 825.43(h)(2)(B) which defines a REP's digibility to serve as
POLR by reference to the peak load in Texas for a particular customer class. First Choice stated that

pesk load information by customer classis not available.

The commission agrees that determining peak load for particular customer classes in Texas could be
problematic because data required to make the calculation may not be readily avallable. To address
this issue, the commission has determined that digibility to serve should be based on a comparison of
the REP's annua megawatt hour sales for a customer class nationwide to the annual megawatt rour
sdes for the same classin areas of Texas where customer choice isin effect. The rule has been revised
to include a definition of "load ratio" that expresses this relationship between megawatt hour sdes
nationwide and in Texas. The specific provisions of the rule that measure a REP's load nationwide
compared to its load in Texas have been revised to reference the load ratio comparison rather than the

total peak |oad comparison found in the proposed rule.

Fra Choice suggested ddeting language in §825.43(h)(2)(C) referring to information available to the
commission. First Choice suggested language stating that a REP would be indigible to serve as POLR if

it is not reasonably expected to be able to meet the criteria. First Choice commented on the proposed
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change by citing the explanation for the proposed ddetion in §25.43(h)(2)(B), that peek load

information by customer classis not available.

The commission agrees and has made the change recommended by First Choice.

TIEC suggested modifying §25.43(h)(2) to remedy percelved ambiguities in subparts (E) and (F). TIEC
suggested deleting subpart (E), and replacing it with language excluding any REP from POLR service
for a particular customer classthat is soldly certified to serve individud customers under Option 2 of the

REP cettification rule.

The commission disagrees. REPs certified under Option 2 are REPs who are certified to serve only
specific customers with load above one megawait. Such REPs may have a subgtantial customer base
and be able to serve as POLR for the large non-residentid customer class even though they are certified
only as Option 2 REPs. The commission does not believe that these REPs should be shielded from
POLR sarvice merdly by virtue of the dternative under which they have chosen to provide POLR
sarvice if they can meet the other digibility requirements of the rule. Such REPs would, however, be
required to expand their certification if they are selected as POLR. The commission agrees, however,
that REPs whose customers are limited to their own affiliates should not be required to provide POLR
sarvice and has exempted these REPs from the requirement to serve as POLR. No change was made

in response to this comment.
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OPC suggested ddeting language in 825.43(h)(2) redtricting an filiaed REP from serving as the
POLR within the boundaries of its affiliated TDU. OPC commented that it recommends this change to
maintain condsency with PURA and to dlow the commisson the grestest flexibility in desgnating

POLR providers.

The commisson generdly agrees that an afiliated REP should be alowed to bid for POLR service at
the PTB and has revised the rule accordingly. The commission does not agree that an affiliated REP
should be subject to sdection by lottery as the POLR for customers in the sarvice area of its TDU

because the dfiliated REP would be unable to charge the rate specified in the rule for POLRs sdected

by lottery.

Rdiant commented that the proposed lottery process for POLR providers should take into account the
Sze of the service territory a POLR may be assgned. Reliant suggested that a REP not be required to

serve more than 33% of a customer class within ERCOT.

The commisson has been told by Reiant that its primary concern is to ensure that a REP not be
required to serve as POLR for the same customer class in both the Centerpoint and Oncor service
areas. The commission acknowledges that these two service aress are the largest in the state and
together comprise the mgority of the cusomers in the sate. The commission agrees that a sngle REP
should not be required to take on the burden of serving as POLR in both of these aress at the same

time, though a REP could voluntarily seek to obtain service in both of these areas if it so chose. New
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subsection (j)(2) has been added to provide that a REP that has been selected by ether bid or lottery to
serve as POLR in the Centerpoint POLR area shdl not be digible for lottery selection as POLR for the

Oncor POLR areaand vice versa.

Entergy suggested changes to §25.43(h) to provide a specific date by which the commisson shdl
determine the digibility of certified REPs to serve as a POLR. Entergy suggested language stating that
the commission determines the digibility of REPs no later than June 30 of each year beginning in 2003.
Entergy commented that this change will provide REPs with sufficient time to evaduate their ability to
save as a POLR. Entergy suggested additiond language to 8§25.43(h)(1), 8§25.43(h)(2)(B),
§25.43(h)(2)(D), and 8§25.43(h)(2)(E) darifying that only retail filiates of the REP providing retall
sarvice in Texas be included in the commission's determination of digibility. Entergy aso suggested
additiond language to 825.43(h)(3) proposng that the commisson publish the names of dl digible
REPs for POLR service no later than June 30 of each year and that the commission notify each certified

REP of itsdigihility to serve asaPOLR.

The commission notes that for the first two years of POLR service, the rule specifies that only effiliated
REPs are digible to serve as POLR. This requirement reflects the fact that affilialed REPs currently
have the most experience in the Texas market and the greastest wherewithd to manage an additiona
influx of cusomers. In addition, the commission has determined that insufficient time exists to identify
other REPs digible for POLR service in the manner specified in the rule for the POLR term beginning in

2003. The commisson does not bdieve it is necessary to set a deadline for itself in desgnating entities
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eigible to serve as POLR in the future.  All REPs should have a farly firm notion of whether they are
eigible for POLR service during a given upcoming term or not. Nevertheess, the commission commits

to timely publication of the list of eligible REPsin order to facilitate the POLR sdection process.

Entergy further suggested induding languegein 825.43(h)(3) specifying thet if a REP is certified to serve
only asaPOLR REP, that POLR's other retail affiliates will be exduded from the list of REPs digible to

serve as POLR. AEP commented in favor of Entergy's proposed change to 825.43(h)(3).

The commission disagrees. The commisson does not believe that it is necessary or appropriate to
effectivdy limit to one the number of affilidied REPs who are digible for POLR sarvice. The
commission agrees, however, that a REP certified to provide POLR service only for an &filiate should

beindigible for POLR service and has revised the rule accordingly.

Entergy dso dated that only information related to those affiliates of the REP providing retail eectric
service in the Texas deregulated market should be involved in the determination of the REP's digibility
to serve as POLR. Entergy quesioned whether the commisson has authority to request REP

information about activitiesin other Sates.

The commission disagrees. The purpose of this provison is to ensure that REPs have sufficient sze to
provide the safety net POLR service. A REP's activities in other dtates are directly relevant to this

inquiry, and a REP with ggnificant sze outsde of Texas should not be shielded from POLR service
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merely because it has not recruited a ggnificant number of customers in Texas. PURA 8§39.106
provides that the commisson shdl determine the criteria for selection of the POLR. The commisson
finds that the criteria concerning the level of load served nationwide by the REP is rdevant to the REP's
ability to serve as POLR in Texas and therefore it is within the commissons authority to request
information concerning the level of load served by a REP outsde of Texas in assessng whether this

criteriais met.

825.43(i), Bid process

ERCOT requested that the commission clarify how a "designated POLR aread” is defined in subsection
(). ERCOT dated that the ERCOT systems were devel oped to recognize designated POLR areas by
zZip code; however, some POLRs share servicein asingle zip code. ERCOT suggested that the POLR

areas should be divided by TDU areas rather than zip codes.

The commission inds that ERCOT's concern is addressed in proposed subsection (c)(4) (subsection

(©)(7) on adoption) which defines POLR areas to be the service areas of TDUs.

Entergy suggested deleting the word "initidly" from subsection (i) so thet it is clear that the competitive
process is the preferred method of sdecting the POLR. Entergy dso suggested that the commission

provide notice of the bid processto each digible REP.
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The commission agrees that the competitive bid processis the preferred method of selecting the POLR.
However, the commission finds that the word "initidly” is necessary in this subsection to clarify that the
competitive bid process will be utilized before a POLR is sdected by lottery. The commission aso
finds thet bid invitations published in the Texas Register will provide each digible REP sufficient notice

of the POLR bid process. The commission therefore declines to adopt Entergy's suggested revisons.

Entergy recommended a darifying language change to subsection (i) to indicate that a "qualified” bidder

may submit multiple bids

The commission declines to add the word "qudified” to subsections (i)(3)(A) and (i)(6)(A) because bids
received from unqudified bidders will not be consdered pursuant to subsection (i)(6)(B)(i). However,
the commission has revised subsection (i)(3)(A) of the rule in a manner that should address Entergy's

concern that a REP is not precluded from submitting multiple bids for POLR service.

TXU suggested that subsection (i)(3)(C) be modified to permit al digible bidders to indicate ther

preference of POLR areas, not just the small REPs.

The commission seeks to encourage smal REP participation in the competitive bid process. However,
the commission recognizes that the burdens of POLR service will be greater for the REPs having less
than a 50% load ratio, as defined in the rule. To minimize the risk of a amdler REP defaulting on its

POLR obligation, the commisson has determined that REPs having less than a 5.0% load ratio are not
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permitted to serve as POLR in more that one POLR area. The commission therefore concludes that it
is gppropriate for asmall REP submitting multiple bids to provide a statement indicating a preference for
the POLR area it wishesto serve. The commission does not believe asmilar satement is necessary for

other bidders. No change was made in response to this comment.

TXU proposed that subsection (i)(5)(C) should be revised to allow interested persons 25 caendar days
after the submisson deadline specified in the bid invitation to reply to comments received on the bids.
In reply, OPC recommended that if the commisson adopted TXU's suggestion to extend the time
period for filing reply comments concerning bids, then the commission should dso extend the time

period for filing initid comments from 10 to 15 cdendar days.

The commission finds that 15 calendar days provides an adequate time period for interested parties to

submit reply comments,

First Choice proposed that subsections (i)(5)(B) and (i)(5)(C) should be diminated because First
Choice could not envison a scenario in which the commisson could reasonably cancel a bid opening

without actualy opening the bids.

The commission disagrees with First Choice's pronouncement that the commisson would never have
occason to cancel abid opening. The commission notes that a bid opening might be cancelled if the bid

invitation contains a materid error or a procedurd irregularity has occurred. For example, in the event
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that the commisson determines after bids have been received but before the bids are opened that the
bid invitation was not properly published, the commission has the option under subsection (i)(5)(B) to
return the unopened bids and republish the bid invitation for POLR service. The commission observes
that subsection (1)(5)(C) sets forth the procedure for interested persons to file comments and reply
comments to the bids received by the commisson. The commisson finds that the procedure outlined in
subsection (i)(5)(C) is necessary to facilitate public comment on the bids received. No change was

made in response to this comment.

First Choice and Entergy recommended dcHletion of the first sentence of subsection (i)(6)(A). Entergy
as0 suggested that language should be added in subsection (1)(6)(A) to clarify that tie bids occur when
bidders bid for the same customer class in the same POLR area. In addition, Entergy suggested the

deletion of the last sentence of subsection (i)(6)(A).

The commission finds that the first sentence of subsection (i)(6)(A) is necessary to clarify that it will not
evauate any bid on the basis of price if the bid has been rgected pursuant to subsection (i)(6)(B).
Furthermore, the commission finds that it is necessary to have a procedure in place if a smdl REP
submits multiple bids but does not provide a satement indicating a preference for POLR service
territories or the preferences submitted are irreconcilable. The commission finds that the additiond
language proposed by Entergy regarding tie bids is not necessary because the rule sets forth a
procedure whereby only bids for the same customer classin the same POLR area are evauated against

each other. However, the commisson has revised subsection (i)(6)(A) of the rule to clarify the bid
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evauation procedure.

Rdiant and OPC sought clarification regarding the commisson's discretion to rgect al bids pursuant to

subsection (i)(8) when it has received at least one bid that meets the parameters set forth in subsection

(1)(6).

The commission finds that its authority in subsection (i)(8) to rgect dl bids is necessary to protect the
integrity of competitive bid process. For ingtance, the commission might exercise this authority to
prevent one bidder from gaining a competitive advantage, or a perceived competitive advantage, over
another bidder in the event that it is discovered after the bids have been opened that the bid invitation
contained a significant error or a procedurd irregularity had occurred. No change to subsection (i)(8)

has been made.

§25.43(j), Lottery

TXU suggested that the percentage stated in subsection (j)(1)(B) should be changed to make lottery
eigibility the same as digibility to be POLR. First Choice proposed that the criteria of peek load for a
particular customer class in subsection ()(1)(B) be revised because pesk load information will not be

avalable on the basis of customer class.
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The commisson observes that subsection (j)(1)(B) provides a criteria by which certified REPs will be
excluded from the lottery process. As stated in response to §25.43(i), the commission recognizes that
the responghbilities for POLR service will be greater for small REPs as compared to REPs with aload
ratio equa to or greater than 5.0%. The commisson is concerned that if asmal REP serves as POLR
in more than one sarvice area, it may not be adle to satisfactorily fulfill its POLR obligations in those
aeas. The commission therefore concludes that it is gppropriate to exclude a smal REP from lottery
candidacy if it will be serving as POLR for that customer class in another area during the upcoming term
and has revised subsection (j)(1)(B) accordingly. As stated in response to (h)(2)(B), the determination
of the relative amount of load served by a REP has been revised to reference the REP's load ratio,

which is determined based on the REP's megawatt-hour salesto a particular customer class.

§25.43 (k), POLR rate

Entergy supported the provisons of the proposed rule that provide that the POLR rate for each

customer class condst of nonbypassable charges, a monthly customer charge, an energy charge, and a

demand charge for smdl and large non-residentid customers.

The commisson gppreciates Energy's comment. No change was made in response to this comment.

TXU recommended that the POLR be dlowed to adjust its rate(s) to reflect changes in any

commisson-gpproved eectric delivery company tariffs, changes in charges from the Independent
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System Operator, legidativedy mandated changes in non-bypassable charges and any other charges
mandated by tax or regulatory authorities. TXU dated that such an addition would mitigate the risks
associated with serving POLR customers at a price that does not alow adjustments and would reflect

future changes in the regulated wires charges that may occur after the POLR begins its term.

The commisson does not believe the change requested by TXU is necessary. The types of charges
enumerated by TXU above are non-bypassable charges. The proposed rule specificaly provides that
the POLR rate shdl include non-bypassable charges. The only ements of a POLR bid are a monthly
customer charge, an energy charge, and for smdl and large nonresdentia customers, a demand
charge. Non-bypassable charges are not intended to be covered by bids but are instead intended to
flow through to the POLR customer. The rule dructure therefore alows flow through of increases in
non-bypassable charges guch as those described by TXU. No change was made in response to this

comment.

TIEC supported the commisson's proposed method for establishing the energy charge for the large
non-residentia class and dd not object to the imposition of a customer charge, provided that the bidder
can judify the charge based on its underlying billing and other adminidrative costs. However, TIEC
opposed the inclusion of a demand charge in the pricing structure for POLR service. TIEC Sated that
most large nonresdentid POLR customers default to the POLR provider involuntarily and stay with
that provider for a short period of time. TIEC explained that, because of this short stay, providers have

little or no ability or need to forecast their loads and contract for generation capacity to meet these
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power requirements. TIEC dtated that there is therefore no need to dlocate costs between different
customers with different load factors. Further, TIEC suggested that since a POLR's generation cost
dructure for large nonresdentid customers will contain no fixed, capacity-related costs, there is no
judtification for including a demand charge in the pricing structure. TIEC dso dated that a demand
charge would obligate a customer to pay a full monthly demand charge even if the cusomer were to

gtay on POLR sarvice for less than a month, essentialy creating a minimum term for POLR service,

In its reply comments, Rdiant disagreed with TIEC's position concerning the need for a demand charge
for large non-resdentid customers. Reliant commented that a demand charge is needed to prevent
customers from switching to and from POLR service on the kesis of price. Reliant emphasized that
POLR service was not intended to function as an arbitrage tool. And, even with a demand charge,
Reiant sated that there is nothing that prevents a large non-resdentid customer from leaving POLR
savice & any time. Rdiant dso proposed impostion of a monthly customer charge for the non
resdentid class equd to $2897, the monthly customer charge established for StarEn Power in PUC
Docket Number 24190, Petition to Appoint Provider of Last Resort Pursuant to PURA 39.106
for Residential and Small Non-Residential Customers in the Entergy, TXU East-DFW, and TXU
West-DFW Service Areas and for Large Non-Residential Customers in the Reliant North, Reliant

South, CPL Gulf Coast, CPL Valley, WTU, and SWEPCO Service Areas.

The commission disagrees that a demand charge is unwarranted. As Reliant has noted, the absence of a

demand charge for large non-resdentiad customer may encourage use of the POLR to arbitrage prices.
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Further, the commission disagrees with TIEC tha a demand charge indirectly imposes a term on a
POLR customer. Nothing in the proposa to include a demand charge requires that a cusomer Stay
with the POLR for any length of time. Further, the commission expects that the demand charge will be
prorated besed on the number of days within a month that a customer receives POLR service as was
higoricaly the case with regulated utilities The TOSA for large non-resdentid customers has been
revised to carify that the demand charge will be prorated for customers taking POLR service for a

period of less than one month.

The commission agrees that a customer charge should be gpplied when POLR service is awarded by
lottery. The commisson finds tha the figure suggested by Reliant is reasonable and has revised

subsection (k)(4) accordingly.

TXU recommended that the energy charge component of the rate for large non-residential customers be
a specific price bid for on and off-peak seasona periodsin lieu of the proposd to set the energy charge
a a percentage over the energy reference price. TXU proposed that changes to the energy component

be at the option of the POLR.

While the commission agrees that there should be seasondity to the energy component of the POLR
rate, the commission disagrees with TXU's proposa to completely do away with the energy reference

price structure of the proposed rule. No change was made in response to this comment.
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Reliant commented that there should be a price floor for the MCPE component of the energy charge
adjustmert for large non-residentia customers because of the potentid for the MCPE to fdl very low or
even become negative. Rdiant recommended that an MCPE floor of $7.25/megawett per interva be
established. Reliant indicated that this floor was based on the lowest off-peak price reported by Platt's

Megawatt Daily over the last five years.

TIEC responded that the MCPE does not go negative often, and when it does it reflects the cost of
having generation back down. TIEC argued that negative baancing energy should flow to the benefit of
the customer that has been trandferred to the POLR and faces substantia energy risk, which could be
vay high. TIEC dso indicated that, on an interval bass, Reliant's proposed M CPE floor would result in
a per megawatt hour price of $43.50 per MWh. TIEC commented that in contrast, the weighted
average balancing energy price has been as low as $18.00 per MWh and in the South Zone has been
even lower. Reiant subsequently told the commission that, while the basis for its recommendation was
prices in ERCOT during 15-minute intervals, it intended its $7.25 MCPE floor to be gpplied on a

megawaeitt- hour basis.

The commisson understands Reliant's concern about the potentia for the MCPE to go negative. In that
circumstance, the adjusted price could be negative (or require refunds to the customer) even when the
POLR has acquired energy on the spot market to serve the customer and has not relied on the
badancing energy market. TIEC's reply to Rdiant's comment suggests that TIEC kelieves that the

POLR will rdy on baancing energy to serve large non-resdentid customers, which is not currently
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permissible under the ERCOT Protocols. This gpproach to serving POLR customers may become an
option in the future if ERCOT moves to a rdlaxed balanced schedule requirement, but presently it is not
an option. Nevertheless, the commission does not see a need to impose the floor requested by Reliant
for POLR service bids. Rather, REPs bidding for POLR service can include afloor in their bidsif they
30 choose. This gpproach alows the market to assess the risks of the MCPE going negative. The
commission agrees, however, that a floor should gpply in Stuations where the POLR is sdlected by
lottery. The commisson finds the MCPE floor suggested by Reliant, on a megawatt-hour bass, is
reasonable given that it is based on the lowest off-peak price reported by Platt's Megawatt Daily in

the last five years. The rule has been revised accordingly.

AEP dated, in its comments to preamble question 1, that providing service to resdentid and smdl non-
resdentid customers whose chosen REPs can no longer serve them is extremdy unpredictable and
risky. AEP explained that it will be impossible for a POLR to know how much power it must purchase
to srveits customers, if any. Asaresult, AEP argued, it will be highly expensve for a POLR to make
arrangements to purchase power for POLR customers. AEP commented that capping the POLR rate
at 125% of the PTB will not adequately compensate a POLR for the power it may have to purchase if a

REP is unable to sarvice its cusomers and those cusomers are transferred to POLR.

Consumer Groups stated that alowing POLR to be set at 125% of PTB could result in POLR rates for
resdentia customers being higher than they are under the current rules. Consumer Groups disagreed

with suggestions that POLR rates should be higher rather than lower to encourage customers to leave
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the POLR and re-enter the competitive market. Consumer Groups commented that the resdentid
POLR rate should be st a the PTB and that the dffiliated REP or dominant REP should be gppointed
asthe POLR. Consumer Groups stated that the PTB is an above-market rate and therefore would be a
profitable POLR rate. Consumer Groups stated that the affiliatled REP or dominant REP would be

better able to serve as POLR because their large load enables them to better absorb load growth.

Entergy commented that the POLR rule should provide potentid bidders the flexibility to Sructure their
bids so that the price to provide POLR service is commensurate with the risks associated with providing
such service. Entergy stated that price cgps conflict with this objective, and should be removed from
the proposed rule. Entergy pointed out that there are POLR providers currently in place that were
designated by the commission in accordance with the procedures contained in the current rule. POLR
rules, rates, and terms of service were negotiated in good faith and gpproved by the commission and

Entergy stated that this gpproach should be maintained in the rule.

Republic commented that the incorporation of the 125% cap/premium will go a long way toward
reducing the risk that a POLR sdected by bid or lottery will have to provide POLR service at
noncompensatory rates. Republic stated that reducing the risk should aso encourage participation in

the bid process, and strongly supported this provison

In reply comments, TXU stated that the commission should reject comments by parties recommending

that the POLR price be set a or below the PTB. TXU commented that, if implemented, this would
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serioudy and adversdy affect the ability of competitive REPS to compete in the market. TXU stated
that to the extent POLR service is not priced to adlow the POLR to recover its costs, it becomes an

atificidly low, competitively priced option in the market and not Smply a safety-net for customers.

Rdiant, First Choice and TXU proposed adding an energy price floor to ensure the POLR rate does
not fal below the PTB. They indicated that, without a price floor, the monthly energy price adjustment
could result in the POLR rate dropping below the PTB due to decreases in naturd gas prices. Noting
thet thisis a criticad addition to the proposed rule, Reliant recommended a price floor of 105% of the
PTB. TXU proposed that the POLR rate not go below 110% of the PTB. First Choice suggested
making the energy component of the PTB the price floor for the energy component of the POLR rate.
Entergy supported Reiant's and TXU's proposas for a price floor. OPC disagreed that the POLR rate

should be indexed above the PTB.

The commission agrees that POLR sarvice as contemplated in the proposed rule carries with it volume
and commodity price uncertainty that is peculiar to POLR service. The commission therefore disagrees
with commenters who suggest that the PTB should be a ceiling on POLR sarvice. Nevertheess, the
commission finds that the fud price adjustment methodol ogies included in the proposed rule avoid much
of the risk associated with the initid POLR rule that required a gatic price for the term of the POLR
contract. In the commission's view, this reduced risk should help moderate prices bid for POLR service
both in the short term, in comparison to rates established where POLR prices were locked in for longer

periods, and in the longer term as power markets become more liquid.
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However, the commisson finds that some upper limits on POLR rates are appropriate given that POLR
savice is likey to reman less than fully competitive in the near-term. Therefore, the commission

declines to remove the rate cap as recommended by ARM and Entergy.

The commission shares the concern expressed by Consumer Groups that POLR providers could take
advantage of provisons that dlowed adjustments in the energy component of the PTB by not reducing
the POLR rate when commodity cogts fdl. The commisson therefore has retained the requirement that
the energy component of the POLR rate be adjusted whenever the gas price index changes by 5.0% or

more, either up or down.

The commission aso agrees with commenters that POLR service is not intended to function as a
competitive dternative. POLR sarvice is intended to be trangtiona in nature until customers procure
sarvice from a competitive provider. Therefore, the commisson finds that a floor on the POLR rate is
appropriate and that floor should be equa to the PTB. A PTB price floor on the POLR rate has been

added to the rule.

The commisson rgects Entergy's proposa that a process for negotiating POLR rates, terms, and
conditions should be maintained. The commisson used that process to establish POLR sarvice for
2002 and found it to be adminigratively unwieldy and problemdtic in terms of incdluson of interested

personsin the negotiating process.
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Findly, in dtuations where POLR sarvice is awarded by lottery, the commission finds that the 25%
premium is consgent with, and more moderate than, premiums for POLR service tha the commission
has seen in prior bids. Further, the 25% premium is within the range of increments above the PTB
currently being charged for POLR sarvice. The commission therefore believes the lottery price of

125% of the PTB is reasonable.

With respect to the provisons of the proposed rule concerning evauation of bids a sandard usage
levels, Entergy pointed out that average usage levels for resdentid and smdl non-resdentia customers
may vary among TDU sarvice territories. Entergy proposed revised rule language that would require

evaduaion of bids based on usage levels specific to each POLR area.

The commission agrees that standard usage levels will likdly vary from service area to service area
However, the commisson does not believe, and Entergy provided no evidence to sugges, that
differences in sandard usage levels across TDU service territories are likdy to have any sgnificant

impact on the bid evaluation.  No change was made in response to this comment.

Reiant dated that for the amdl and large nonresidentid classes, the rule should specify a single
measurement point for determining whether or not a bid is between the proposed bid cap and bid floor,
if any. Reiant commented that the proposed usage levels for evauating small and large non-resdentid

bids could cause the bid to be above the bid cap a one usage level but below the cap at another.
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Rdiant proposed that the smal non-residential class should be evaluated a 35kW of demand and a
55% load factor and the large nonrresidentia class should be evauated a two megawetts of demand

and a 55% load factor.

The commission agrees that having two evaduation points will complicate the process of bid evauation.
The commission concludes that the bid evauations should be based on single usage levels that are the

approximate mid-point of the usage levels proposed. The rule has been revised accordingly.

Rdiant dso recommended that the POLR rate design follow the PTB rate design in each sarvice
territory to ensure that the POLR bid price does not fall above the bid cap proposed in the rule or the
rate floor, if any, for any range of usage characterigtics. Reliant provided an example: if the benchmark
PTB price has two energy blocks, where usage for 0 to 500 kWh is one price per kWh and usage
above 500 kWh is at another price, the POLR price should have the same block structure. Over the
range of usage characterigtics, the POLR price can fal between a 60% discount to the PTB at low |oad
factors to greater than a 50% premium over the PTB at high load factors. Such an outcomeisnot in the
public interest because it creates the potentia for POLR service to be a competitive dternative for some

customers.

The commisson understands Rdiant's concern isthat, if the PTB is based on an inverted block structure
(avallable only to residentiad customers), certain customers might find POLR rates more atractive than

PTB rates and sdect POLR sarvice in lieu of PTB sarvice. The commisson finds that this outcome is
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possible but unlikely because few, if any, customers under an inverted block structure rate would be
expected to sdect POLR pricing rather than PTB pricing or another competitive offering because
resdential customers, those to whom an inverted block gSructure is avalable, are typicaly dow to
switch providers. The commisson will examine this issue further if it gopears tha large numbers of
customers on an inverted block structure rate are selecting POLR service to take advantage of more
dtractive pricing. At this time, however, the commisson declines to make any changes to the rule to

address thisissue.

Reiant aso commented that Snce the POLR energy price is caculated as a percentage of the PTB, any

adjusmentsin the PTB should result in a corresponding adjustment to the POLR energy price.

The commission generdly agrees with Rdiant that the floor for POLR rates established by bid should
change when the PTB changes and that the POLR rate for POLRs sdlected by lottery, set at 125% of
the PTB, should dso change when the underlying PTB changes. Subsection (k)(4) dready reflectsthis
idea for POLR rates applicable when the POLR is set by lottery because it specifies that the rate shall

be 125% of the applicable standard PTB; the commission interprets this language to mean the PTB rate
in effect from time to time. When the bid price is established through bidding, comparisons to the PTB
after the initid bid evduation are irrdevant except when the awarded bid is a PTB bid. In that event,
the POLR rate would adjust if and when the PTB rate adjusts. No change was made in response to

this comment.
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ARM noted that subsection (k)(4) places certain caps on POLR rates. ARM stated that it disapproves
of artificiad influences on retall rates and that capped rates distort the market. ARM dated that POLR

rates should be market-based.

The commission agrees with ARM's god that POLR rates be market-based. However, for the reasons
discussed in response to comments on preamble question 1 and this subsection, the commission has

elected to retain acap on POLR rates.

Entergy suggested the deletion of the 125% of PTB rate cap for providers chosen by lottery. It
suggested that ingtead the rate should be a negotiated rate that includes an energy charge, non
bypassable charges and a fixed monthly customer charge for resdentid customers and a fixed monthly
demand charge for smdl nonresidentid customers. Entergy aso proposed that the POLR rate
dructure for large nonresidentid customers when the POLR is sdected by lottery consst of an
adjustable energy charge, non-bypassable charges, and a fixed monthly demand charge. Entergy
suggested elimination of the energy charge cap of 150% of the energy reference price and commented
that POLR rates for POLRs sdlected by lottery should be negotiated. TXU aso supported establishing

the POLR rate when the POLR is sdlected by lottery through negotiation.

The commission disagrees. As previoudy discussed, the commission intends to avoid  negotiation of
POLR rates in the future. A negotiation process for setting POLR rates is problematic both from the

standpoint of resources required to negotiate the rate and because of issues about public participation in
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the process. The commission finds that the lottery process incorporated in the proposed rule is
necessary to ensure that the POLR process is streamlined and predictable for dl affected interests.
Moreover, the commission finds that POLR rates for Stuations where the POLR is selected by lottery

must be specified in the rule.

The commission sees some merit n Entergy’'s suggestion that the lottery POLR rate for large nont
resdentid customers should include a fixed monthly demand charge; however, the record is devoid of
any discussion as to the gppropriate demand charge. Therefore, the commisson is not in a pogtion to
include a demand charge in the lottery POLR rate. As discussed above, the lottery POLR rate does
include a customer charge and specificdly provides for pass through of non-bypassable charges. No

change was made in response to this comment.

TXU recommended including language in subsection (k)(4)(A) that specificaly authorizes that the rate
specified for resdentid and smal non-resdentid customers when the POLR is sdected by lottery
(125% of the PTB) be subject to adjustment in the event of changesin non-bypassable charges or gas

prices during the term of POLR service.

The commission disagrees. The PTB rate on which the rate for POLRs sdected by lottery is based is
an dl-in rate that includes non-bypassable charges and a fud factor based on forward NYMEX prices.

The rule provides a substantid  premium above the PTB rate to account for the additiond risk faced by
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the POLR provider as well as any lag in the PTB fue factor. The commisson does not believe that

adjustments to the PTB over and above the percentage specified in the rule are warranted.

Entergy suggested deletion of the good cause adjustment to POLR rates and instead recommended a
faled bid process that is condgtent with the existing POLR rulg, i.e,, the commission should investigate
why the bidding process was unsuccessful and re-bid the service with modifications, or gppoint any
eligible REP serving a customer classin a POLR area to become the POLR for that customer class in
that area. It dso suggested the addition of the option for the commission to negotiate the POLR rates if

the bid processfailed.

OPC suggested the deletion of the good cause exception and stated that the commission has the right to
make adjustments for cases of financid difficulty. OPC commented that this proposed language seems
to give the commisson the right to raise POLR rates for reasons other than fud cogs without a

contested case proceeding.

Reliant supported the incluson of a financid integrity clause in the proposed rule asit isimperdive that
the POLR has the ability to seek relief should the POLR price fal below the cost of providing service.
However, Reliant commented that additiond clarification is needed with regard to the process by which
a POLR requests and receives rdief. Spedificdly, for the financid integrity provison to function as
intended, Reliant tated that the POLR must be able to receive immediate rdief through an interim

pricing process. Rdiant proposed that a POLR have the right to place emergency prices into effect if
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the market implied heet rate for a period of five consecutive trading days exceeds the POLR energy
price's implied heeat rate for the same period of five consecutive trading days. For the purpose of
cdculating the implied heet rate, Reliant suggested using the Platt's Megawatt Daily 1 x 16 index for
the gpplicable POLR service territory and the Gas Daily index for the Houston Ship Channdl. Rdiant
explained that emergency prices would gtay in effect until the market implied heet rate for a period of
five consecutive trading days dropped below the POLR energy price's implied hest rate for the same

period of five consecutive trading days.

Rdiant dso commented that if cusomers are voluntarily sdecting POLR sarvice, there is a strong
indication that the POLR prices are more favorable than other competitive offerings and that the POLR
price is below the true cost of providing service. Therefore, Reliant proposed that if the total number of
large non-resdentid customers decting POLR service for reasons other than the default or exit from the
market of ther previous provider numbers more than five a any time or if the totd POLR load from
customers electing POLR service for this same reason exceeds ten megawaltts a any time, the POLR

should have theright to place interim pricesinto effect pending afinancid integrity review.

Rdiant damed that the POLR will still be exposed to price risk from customers dropped to POLR due
to REPswho have failed or otherwise left the market. Reliant contended that this would occur when the
bilaterd energy market used to serve load is behaving differently than the balancing energy market
represented by the MCPE. Rdiant argued that the financid impact on the POLR could be sgnificant

gven the Sze of the large non-resdentid load. Rdiant therefore proposed that the POLR should be
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alowed to place emergency prices into effect when the ERCOT Forward Assessment as reported in
Platt's Megawatt Daily is greater than the POLR energy price for the large non-resdential customers
for a period of five consecutive trading days. The ERCOT Forward Assessment is for Sellers Choice,
which currently means it is for ddivery into the South Zone. To account for the bass difference
between the South Zone and other ERCOT zones, Reiant proposed using the preceding capacity
auction from the time of the emergency price relief to adjust the zona energy basis differences. For
each zone with a basdoad capacity auction price, Rdiant proposed goplying the percent difference
between the zone that is included in the emergency price reief request and the South Zone to the

ERCOT Forward Assessment.

As discussed previoudy in the context of comments by Entergy and TXU that POLR rates be
negotiated if the bid process is unsuccessful, the commission finds that Entergy's suggested negotiation
process is practically unworkable. One of the primary purposes of this rule isto streamline the process
for POLR sdlection as well as ensure an opportunity for public participation in that process. No change

was made in response to Entergy's comments.

The commission generdly disagrees with Reliant that acomplex process for interim rate relief should be
incorporated into the rule. The commisson has made an effort in this rule to better tie POLR rates to
market rates for energy than was done in the origind POLR rule. Particularly for large non-resdentid
customers, the rule's mechaniams for falowing the market price of power should address to a

substantia  degree concerns about rates that are inadequate to recover the POLR's costs. The
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commission is avare, however, of the potentid for price spikesin the market to have a substantia effect
on the POLR's net revenues and understands the need for timely action in certain circumgtances. The
commission has therefore revised the rule to include a provison dlowing an interim POLR rate increase
upon a showing of good cause and with a least three days notice and opportunity for hearing. To
further expedite the process of obtaining interim rate relief, the commission will develop an interim rate
relief filing package upon the conclusion of this docket that identifies the types of information that would
have to be provided to the commission in support of a request for a change in POLR rates, whether on

an interim or permanent basis.

In response to OPC's comments, notice and opportunity to request a hearing would be required before

agood cause exception could be granted. No change was made in response to this comment.

TXU commented that the option of rebid should be an dternative if the commission and a POLR cannot

reach amutually agreeable POLR rate adjustment.

The commisson does not bedieve the language recommended by TXU is necessary. Fird, it
contemplates aprivate negotiation process between the commission and the POLR provider. Such a
provison would be inconsstent with the commission's efforts in this rule to include an avenue for public
participation in the POLR rate-setting process. Further, the commission may decide to rebid the service
based on circumstances unrelated to its ability to negotiate an agreement as to a rate adjustment with the

POLR. No change was made in response to this comment.
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825.43(l), Adjustments to energy charge component of residential and small non-residential

POLR rates.

Entergy and Rdiant recommended that the monthly adjustment to the energy charge in subsection (1)
apply to not only POLRs sdlected by competitive bid but lso POLRs sdlected by lottery. TXU adso
suggested changing the title of subsection (1) so that the monthly adjustment mechanism gpplies to al

customer classes.

The commisson disagrees insofar as the comments relate to resdentid and smal non-residentia
cusomers. The PTB rate against which the POLR rate multiplier will be goplied is an dl-inrate with a
fuel factor that can be adjusted based on changes in the price of gas and purchased power. Thus, there
is no need for the POLR rate to fluctuate with gas prices. In the case of large nonresdentid
customers, the energy charge adjusts with the market. No change was made in response to this

comment.

TXU recommended changes to subsections (1)(1) and (1)(3) and the corresponding TOSA to dlow the
POLR to sdect the timing of rate adjustments resulting from the gas price index. These changes would
implement TXU's proposa to make the price adjustment discretionary for the POLR, as discussed
above under preamble question 4. TXU aso suggested revisng subsection (1)(1) to indtitute the rate

adjustments based on a customer's billing cycle, rather than the caendar month.
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As discussed previoudy under preamble questions 2 through 4, the commission disagrees with TXU
that the monthly adjustment should be a the option of the POLR. This mechanism is intended to
provide timely adjustmentsto the POLR rate. Upward adjustments will ensure that the POLR is able to
recover its codts during periods when dectricity prices are likely to be high. Conversdy, downward
adjusments will benefit customers by reducing the rate when eectricity prices are lower. If the decison
of whether to change to energy charge is left soldy to the POLR's discretion, customers may not fully

redize the benefits associated with this mechaniam.

With respect to the timing of the rate adjusments, the commisson agrees with TXU that the new rates
should become effective based on a cusomer's hilling cycle, rather than the caendar month and has

accepted the changes recommended by TXU to accomplish this resuilt.

In subsection (1)(2), Reliant proposed using the single-month NYMEX forward natura gas price, as
opposed to 12-month NYMEX forward naturd gas price, because it will more closgly track a POLR's
procurement practices. Reliant explained that POLRs are likely to buy on a month-to-month basis and
would not buy twelve months forward for each month of the POLR contract term.  Entergy generdly
agreed with Reliant, noting that the 12-month NYMEX forward naturd gas prices will not accurately

reflect the short-term price volatility that a POLR will encounter.
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The commisson agrees with Rdiant and Entergy that sngle-month NYMEX forward natural gas prices
should be used for cdculating the monthly energy charge adjusment. Reference to sngle-month
forward prices will avoid masking volatility in prices incurred by the POLR and will likely be much more
reflective of prices that will be incurred during the following month than an index going out 11 months
further. The commission has adopted the changes proposed by Rdiant. The commission has dso
revised this section to clarify that the energy charge adjustment cdculation should be made one month in
advance of the gpplicable month, and notice of the charge should be filed with the commission at least

15 days prior to the beginning of the applicable month.

Reiant recommended adding a seasonad multiplier to the energy price to reflect seasond differences in
power prices. Reiant asserted that the energy cost for serving a temporary customer over a one or
two-month period will generdly not be reflected in an annud price, such asthe POLR bid price. Based
on Platt's Megawatt Daily's peak price in ERCOT and the Henry Hub Natural Gas Daily prices,
Rdiant caculated the seasond mulltiplier to be 120% of the monthly energy price in the summer (i.e,
June through September) and 90% of the monthly energy price in the off-peak periods (i.e., October

through May).

The commission disagrees that a seasond multiplier is required. The proposed rule alows a REP to bid
seasond energy prices and the commission has adopted the proposa to use one-month rather than 12-

month forward gas prices in setting POLR rates. The commission does not believe that the additiona
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pricing mechanisms requested by Reliant are necessary. To the contrary, they may unreasonably inflate

POLR prices. No change was made in response to this comment.

Entergy recommended changing the time period used to cdculae the energy charge from a five-day
average to aten-day average of NYMEX naturd gas pricesin subsection (1)(2). Entergy noted that this

change would be congstent with the PTB fud factor adjustment methodology in 825.41(g) of thistitle.

The commisson disagrees with Entergy that the monthly rate adjustment should be based on a ten-day
average of NYMEX natura gas prices. Thetime period included in the PTB rule isintended to provide
an indication of the stability of NYMEX prices for the PTB rate adjustments authorized for the effiliated
REP. However, the afiliated REP is dlowed to adjust its prices only twice a year; under the rule as
adopted, the energy component of POLR rates will be adjusted at least monthly. The more frequent
adjustments for POLR rates and the compressed time period over which those adjustments will be
caculated does not varrant use of a ten-day average. No change was made in response to this

comment.

Entergy proposed ddeting subsection (1)(3), which requires POLRS to refund customers who are
overcharged due to miscaculations of the monthly energy charge adjustment. Entergy explained thet it

may be adminigtratively burdensome to identify al customers who may have been overcharged.
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The commisson disagrees with Entergy. The commisson finds that this requirement gives the POLR
drong incentives to accurately set POLR rates based on the rule's adjustment mechanism due to the
heavy burden associated with making refunds directly to customers who were overcharged. If the
POLR accurately prices its product as authorized under the rule, no additiona burden will befdl the

POLR.

§25.43 (m), Marketing to POLR customers

Consumer Groups suggested diminating the proposal to alow the POLR to market other servicesto its
customers. They argued that such a system would provide an advantage to the company and a potentia
disadvantage to the consumer. Consumer Groups asserted that the POLR can take advantage of its
access to customer information to market plans to the consumer, which may maximize REP revenue but
not necessarily maximize consumer vdue. Consumer Groups stated that if the commission permits the
POLR to market services, it should dso lower the maximum rate for POLR service, to offset vaue
derived by the REP through marketing to pre-screened customers delivered directly to them. In
addition, they proposed that the POLR be required to follow a commissonapproved script to ensure

that the POLR does not engage in discriminatory or deceptive marketing practices.

Consumer Groups specifically objected to TXU's new busness unit that targets Houston area

customerswith "ahigh-priced aternative to POLR service'.
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Rdiant and TXU disagreed with Consumer Groups postion that the POLR should ether not be
alowed to market its competitive services or should be required to reduce the POLR price to offset the
vaue derived by the POLR's REP marketing. Rdiant stated that the rule dlows marketing by the
POLR but aso requires the POLR to make avalable a list of customers taking POLR service,

According to Rdliant, these provisions benefit customers and are in the public interest.

TXU aso argued that Consumer Groups recommendation to diminate the provison dlowing the POLR
to market its REP services would disadvantage the customer. TXU stated thet to the extent a REP
undergtands the kinds of customers that require POLR service and can offer products and services that
are attractive to them, customers will benefit by having such competitive options available. According to
TXU, amarketing opportunity aso provides an incentive for a REP to assume POLR responshilities

and thus may encourage more POLR bids.

The commission generaly disagrees with Consumer Groups that the POLR should not be permitted to
market dternaive plans of its REP to cusomers. The commission intends that POLR service be
transitory in nature and dlowing the POLR to market dternative plans to its customers will help move
customers out of POLR service more quickly. In addition, the commisson finds this option can have
business benefits to the POLR that should help moderate POLR prices. By requiring that a ligt of
POLR customers be made available to other REPs, the commission has alowed the opportunity for

other REPs to dso target their services to POLR customers. Further, the commission finds that
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Consumer Groups concerns should be mitigated by the provisons of the rule tha provide that non

paying customers will not be transferred to the POLR selected under the provisons of thisrule.

TXU Energy recommended deletion of the provisons of subsection (m) requiring ERCOT to release
information concerning POLR customers because such release may violate the customer's rights.
ERCOT indicated that it has the ability to rdease ES ID information but does not have customer-

specific information (such as customer name, billing address, and billing status).

The commission agrees with ERCOT and has revised the rule to require the POLR to provide the

gpecified information to REPs serving that customer class on a quarterly basis.

With respect to TXU's comments, the commission notes that the provison as written ensures thet only
information that is aready authorized for rdease under 825472 of this title may be included in a
published list of POLR customers. The purpose of digributing thislig is to enable REPs to more easly
target POLR customers and to facilitate the trangtion of those customers out of POLR service. The
provisons of subsection (m) have been revised to clarify that the POLR need not comply with the
provisons of 825.472(a)(2) of thistitle prior to rdease of aligt of its customers. The commission notes,
however, that any REP marketing to POLR customers is obligated, prior to contacting a specific

customer, to ensure that the customer is not onthe commisson's "Do Not Cdl Lig" program.

§25.43 (n), Transition of customersto POLR service
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AEP commented that customers should be transferred to the new provider of POLR service in January
on aread-cycle basis amilar to the January 2002 converson of customersto PTB service and that the
rule shoud explan whether the commissons rule on transfer of customers gpplies when POLR
customers are being trangtioned to a new POLR. In addition, AEP stated a defined schedule or
esimated timdine for accomplishment of the trangtion from the current POLR to the new POLR
provider must be included in the rule in order to give REPs sufficient time to prepare for customer
trandfers, including activities such as overdl coordination among market participants, customer

notification, and arrangements for power supply.

Centerpoint commented that in order for this section to comport with the current ERCOT protocols and
the redlities of the Texas market, subsection (n)(2) of this section should be revised to state that POLR
sarvice for a requesting customer must be initiated according to the ERCOT protocols for switches.

ERCOT agreed with this comment.

Consumer Groups commented that a mgor oversight of the proposed rule is that it fals to provide a
bridge for customers who are served by the POLR on December 31, 2002, when the POLR would
change. Consumer Groups recommended that the commission not adopt the proposed rule until it
establishes amechaniam to transfer existing POLR customers to another provider as of January 1,
2003. Consumer Groups stated that customers sent to POLR because of payment problems should be

trandferred to the dfiliated REP, as the POLR will no longer be authorized to serve these customers.
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Consumer Groups asserted that without this protection, filidied REPs may terminate exising
customers in November and December with the intent of the customer never being served by the

dfiliated REP at the PTB because of double deposit requirements and unpaid balances.

Rdiant commented that existing POLR customers should have a choice of staying with the POLR,
trandferring to the new POLR (for customers who were placed on POLR service due to non-payment),
or salecting a new competitive retaller. Reiant proposed that customers who transfer to the new POLR
do s0 over the course of the hilling g/cle on each customer's meter read date, Smilar to the process

employed at the Sart of competition.

TXU commented that the proposed rule fails to address how customers will transition to a new provider
after the current POLR service provider contractsterms end a midnight on December 31, 2002 and
recommended a new provison dlowing POLR customers to reman with ther exiging "2002" POLR
provider. The "2002" POLR would offer customers the option of either recaiving service & anew rate
under anew Terms of Service or being transferred to the POLR. If service is offered under a new
Terms of Service document with changes in materid terms, in accordance with Subgtantive Rule
§25.475(d)(1), customers would be entitled to 45-days notice before their Terms of Service could be
changed and service under the 2002 POLR rate discontinued. TXU stated if the cusomer becomes
ddinquent in paying for dectric service, the proposed POLR rule provisons would goply. Resdentid

and smdl nonresdentiad customers would be terminated to the afiliated REP for nonpayment and
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large non-residentiad customers would receive disconnection notices for non-payment by the 2002

POLR provider.

Regarding subsection (n)(3), TXU recommended that the POLR be allowed to pass on costs
asociated with switching non-residential customers by requesting out- of-cycle meter reads. Regarding
subsection (n)(6), TXU commented that its recommended language to explicitly cover the trangtion
period between 2002 and 2003 will dso cover smilar scenarios in later years as the POLRs change

every two years.

The commission agrees with all commenters that a more structured POLR trangtion process is required.
However, the commisson disagrees with Consumer Groups that dl existing POLR customers should be
trandferred to the dfilisted REP. The overwhdming mgority of customers on POLR service were
terminated to the POLR by the afiliated REP for non-payment. If these customers are forced back to
the affiliated REP, they would be placed n the untenable postion of paying both a deposit and the
past-due amounts owed the dfilialed REP in a very short time.  Customers who cannot meet these
financid obligations face disconnection of service, even though they may not have had outstanding
balances with the POLR. In addition, forcing customers from the POLR to the dfiliated REP is
inconsgstent with the notion of customer choice. The commission has determined that customers should
no longer be trandferred to the POLR for nonpayment after September 23, 2002, the earliest time this
provison can be implemented. Given thisdate, it islikely that customers on POLR service a the end of

the year will have a deposit outstanding with the POLR and will have established at least a fairly good
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payment history with the POLR. Otherwise, these customers would in dl likelihood have dready been
disconnected by the POLR. Therefore, these customers may have some vaue in the marketplace. In
lieu of forcing these customers back to the affiliated REP, the commission concludes that they should be
given an opportunity to switch to another provider before the end of the POLR term and, if they fall to
do 0, they will be served by a competitive dfiliate of the outgoing POLR at a rate determined by that
provider. In the event that the outgoing POLR found no vaue in these cusomers, it could terminate
them to the incoming POLR. The rate would not be a POLR rate subject to regulation by the
commission. In lieu of the notice required for a transfer of customers between REPs in §825.474(m) of
thistitle (rlating to Sdection of Change of Retall Electric Provider), notice of transfer to a competitive
affiliate of the POLR at the end of the POLR term shal be provided in accordance with the provisons
of thisrule. To minimize the deposit burden on a customer transferred to the incoming POLR, ether a
the customer's initiative or the initiative of the outgoing POLR, the customer would be alowed to pay
the deposit that would otherwise be required in within ten days of transfer to the new POLR in two

ingtdlments over aperiod of 40 days.

In future years, the customers remaining on POLR service a the end of the POLR term are likely to
have more vaue than the customers remaining on POLR & the end of this year because future POLR
customers will not have the same credit issues tha most POLR customers have today. As an
inducement to REPs to bid for POLR service and to minimize the burden on customers of having to
select a new provider a the end of the POLR term, the commisson concludes that the trangtion plan

discussed in the previous paragraph should apply at the end of each POLR term. Subsection (o) of the
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rule regarding termination of POLR gtatus has been revised to include a new paragraph that addresses
the trangtion a the end of the POLR term consgtent with this discusson. These provisions are dso

reflected in the terms of service agreements as a new section entitled, End of POLR Term.

The commission has revised subsection (n)(2) to clarify that a REP that intends to terminate a customer
to the POLR for reasons other than non-payment is required to contact the POLR and direct the POLR
to initiste a customer switch. The revison is necessary to reflect that fact that the REP saerving a
customer, and rot ERCOT or the POLR, will know when that REP no longer intends to serve that

custome.

The commission dso notes that the provisons of §25.483(b) of this title have been revised to advance
the effective date of provisons regarding the ability of REPs sarving large non-residentid customers to
disconnect to September 24, 2002. This change is necessary to avoid the confusion that would result

from having two different dates for affiliated REPs to begin disconnecting non-paying customers.

Entergy recommended including language to more clearly define the POLR's responghilities during the
trangtion of customers to POLR service. Specificdly, in subsection (n)(1), Entergy proposed that
POLR service for a requesting customer be initiated when the customer switchover to the POLR is
complete, rather than when the customer makes arrangements for POLR service. In subsection (n)(4),
Entergy proposed clarifying that the POLR is responsible for serving a customer once the POLR is

notified by the applicable independent organization.
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The commisson agrees with Entergy that subsection (n)(1) should be darified with regard to the
initiation of POLR sarvice for a requesting customer. However, rather than adopting Entergy's
suggested language, the commission finds the rule should state that the initistion of POLR service for a
requesting customer shall be conducted in accordance with 825.474. This should diminate ambiguities
with respect to timing of the switch process and should ensure consstency among the commission's

rules. The commission amends subsection (n)(1) to reflect this decision.

With regard to Entergy's proposed change to subsection (n)(4), the commission does not believe this

change is necessary and declinesto changethe rule.

8§25.43(0), Termination of POLR status

TXU recommended deleting language precluding gppointment of a REP serving only its own affiliates to
replace a POLR who has defaulted on its obligations or whose POLR datus has been revoked. TXU

clamed that this language did not darify language in the remainder of the paragraph.

The commission disagrees. The purpose of this language is to ensure that a REP indigible to serve as
POLR under subsection (h)(2)(F) is not designated to replace a POLR whose status has been
terminated for reasons other than the expiration of the POLR term. No change was made in response

to this comment.
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825.43 (p), Electric cooperative delegation of authority

TXU sated that in order to have a viable competitive market, REPs need to have as many of the rules
standardized as possible and recommended language to ensure that REPs serving as POLR in dectric

cooperatives service areas are required to follow only one st of rules.

The commission agrees with TXU that standardization is important, but may not be of overriding
importance in certain circumstances. The proposed rule provides an opportunity for notice and
comment concerning an eectric cooperative's proposa to delegate its POLR sdlection process to the
commisson. In the context of this notice and comment process, interested persons will have an
opportunity to address their concerns about a particular cooperative's delegation proposa. The
commission does not believe that it is necessary at this time to adopt the language proposed by TXU.

No change was made in response to this comment.

§25.43 (), Reporting requirements

Entergy strongly opposed the language in this section (g) stating that the information reported to the
commission pursuant to this section may not be filed under a clam of confidentidity and the information
will be made publidly avalable. Entergy commented that the commission should not deny REP's their

due process right to protect competitively sengtive information and that publication of REP-specific
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information including the number of customers disconnected, the number of customers transferred to the
dfiliated REP for non-payment, number of customers from which a depost was required, and number
of customers disconnected and/or terminated that are eligible for the low-income rate reduction program
serves no useful purpose to the market in generd. Entergy stated that it did not object to providing such
information to staff subject to confidentidity condderations but disagreed that REP-pecificinformation

should be made publicly available.

TXU commented tha information reported should be treated confidentiadly with only aggregete leve
data provided publicly. TXU dso commented that the reporting requirements should apply to dl REPs
with disconnect authority and noted that, with this change, certain reporting requirements are redundant.
TXU dso stated that it faled to understand the vaue of reporting the number of days a customer

received POLR service and recommended del eting this requirement.

AEP srongly agreed with the comments of Entergy and TXU that the specific information required of
dfiliated REPs and POLRs be filed on a confidentiad bass. AEP dso supported TXU's proposd that
such information be made public only after the data had been aggregated in such a manner that no REP-
specific information can be identified. Like Entergy, AEP questioned the rdevance and purpose of
publication of REP-specific information and stated that the case has not been made or vaid reasons
given for requiring this information. AEP commented that mere inquisitiveness is not a sufficient reason
for requiring efilialed REPs and POLRs to undergo this burdensome process and AEP urged staff to

reconsider the need for each of the categories of information requested.
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First Choice commented that quarterly reporting is very burdensome for REPs and that annud reporting

should be sufficient to accomplish the commissionis goals. AEP agreed with First Choice.

The commission has been told by TXU and Entergy that their comments were directed to the proposed
disclosure of data required of affiliated REPs under proposed subsection (g)(1). The commisson finds
that this data can be made public on an aggregated, rather than on an individud &filiated REP basis.
The commisson finds, however, that reporting data required of POLRs selected under the provisions of
the new POLR rule is necessary to fecilitate competitive pricing of POLR service. Further, the
commission does not bdieve that such information is competitively sensitive because POLR service is
effectively a regulated service. Therefore, disclosure of specific information associated with serving

POLR customers in a specific area will not disclose competitively sengtive information.  Rather, it will

facilitate competitive bidding by POLR providers because certain information concerning the costs of

POLR sarvice will be made widdy available. In addition, disclosure of the information required to be
filed by POLRs under the rule will ad the public in better understanding the risks and rewards of POLR

savice.

However, the commission understands that language in the proposed rule specificdly prohibiting a party
from filing reports under clam of confidentidity may be problematic. The commisson has therefore
revised the rule to clarify that it intends that information provided under subsection (q)(2) and (3) will be

made publicly available. In addition, a new paragraph (5) has been added that sets forth the steps that a



PROJECT NO. 25360 ORDER PAGE 129 OF 219

reporting entity must follow to subgtantiate a clam of confidentidity and identifies the manner in which

the commission may respond to any such clam.

With respect to First Choice's comments, the commisson disagrees that quarterly reporting is unduly
burdensome. The commission finds that the public interest in understanding the state of POLR service
and dfiliatled REP service to non-paying customers warrants relatively frequent reporting. No change

was made in response to this comment.

§25.478. Credit Requirementsand Deposits.

825.478(a), Credit requirements for permanent residential customers

AEP and TXU advocated for the reinstatement of §825.478(a)(3)(A)(iv), which would dlow the REP to

charge adeposit if acustomer has had service disconnected for nonpayment at any time in the past.

The commisson finds that this provison is too onerous in that a cusomer potentialy would be punished
for payment behavior that occurred in excess of a year in the past. Customers should be rewarded for
improved payment behavior, not punished for past indiscretions. The commission declines to reinstate

the provison.
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HEAT supported proposed new subsection ()(3)(E)(ii) that will waive deposit requirements for low-
income, medicdly indigent cusomers. HEAT dated that the waiver will ensure continued access to
electric service for home-bound and bedridden customers, who are unable to travel to a cooling center.
HEAT dsressed that this walver is not intended for al low-income customers, but limited to medicaly
indigent cusomers only. HEAT offered an gpplication form for depost waver for commission
condderation. HEAT further suggested that the waiver be gpplied to TXU and Assurance Ehergy's

pay-in-advance option.

The commission appreciates HEAT's comments.  In response to HEAT's comments concerning the
"pay-in-advance" option, the commission does not beieve a change to the proposed rule is necessary.
Pay-in-advance may be offered by the POLR at its discretion; however, if pay-in-advance is offered,
the customer has a choice between making a deposit or enrolling in the pay-in-advance program and the
POLR has the obligation to inform the cusomer of both options. In the case of medicdly indigent
customers, the commisson does not believe that an informed customer would be likely to chose the
pay-in-advance option when he or she could avoid providing security atogether by selecting the deposit

dternative. No change was made in response to this comment.

AEP questioned the need to create a new category of customers, i.e. medicaly indigent, who would be
deemed to have satisfactory credit, and stated that this would place an additional administrative burden
on the REP. AEP noted that if a customer cannot meet satisfactory credit requirements because of a

medica condition, the customer woud be protected from disconnection by §825.483(g). Both First
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Choice and AEP gated that the definition of physician is too broad within this context and could be
subject to manipulaion and fraud. If the commisson chooses to implement this proposed rule revison,
AEP recommended that the term physician be limited to a medica doctor and that the phrase "activities
of daly living" be clearly defined. TXU recommended that home care providers who certify a customer
as not being able to perform three or more activities of daily living should be registered or date certified.
In addition, AEP recommended that that a customer be certified as medicadly indigent on an annua

basis. Inthe dternative, AEP proposed that the Low-1ncome Discount Administrator be the centraized
adminigrator of the cerification process, with the financid support of the Sysem Benefit Fund.
Entergy, in addition to having customers certify their medicdly indigent status annudly, recommended
that the customer provide the informétion in writing prior to initiating a switch request. Entergy

supported AEP's comment to limit the term physician to amedicad doctor.

Consumer Groups supported the HEAT proposa regarding deposit waivers for the medicaly indigent.
However, Consumer Goups recommended that the proposed income level be raised from 150% to
200% of the federd poverty income guidelines, so as to include participants of the Children's Hedth
Insurance Program (CHIP). In addition, Consumer Groups recommended that the income certification
be performed by any government assstance provider, rather than energy assstance providers only.
Further, Consumer Groups responded that the form developed by HEAT satisfactorily addresses the
concerns regarding the burden of the certification process and the definition of medicdly indigent

expressed by TXU, Entergy and AEP.
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The commisson finds that waiving deposits for the medicaly indigent is congstent with its obligation to
protect the hedlth and safety of dectric consumers. The commisson dso finds that the income digibility
for depost waiver included in the proposed rule is reasonable and declines to accept Consumer

Groups recommendation. The commisson agrees that both the definition of “activities of dally living"
and the identities of persons who may make an assessment of a customer's ahility to perform those
activities should be darified. The commission adopts the definition of activities of dally living in 22 TAC
§2182. This rule defines activities of daly living to include activities such as bathing, dressng,

grooming, routine hair and skin care, and med preparation. The person who may certify a customer's
ability to perform activities of daily living should be a licensed professond such as a medicd doctor,
nurse, socia worker, or therapist or an employee of an agency certified to provide home hedth
services pursuant to the Socid Security Act, Title XVIII, 42 U.S.C. 81395 et seq. The commisson
emphasizes that certified home hedth services providers may not perform a certification as to whether a
person isill or disabled for the purposes of §25.483(h). The commisson finds that 825.483(h) ensures
full customer access to eectricity regardless of the customer's ability to pay for consumed energy, and
the certification of such a condition should therefore be held to a higher sandard. Customers who meet
the deposit waiver requirements should be certified annudly. The commisson has revised the rule
accordingly. In reference to Consumer Groups request that REPs should be required to ascertain
whether a cusomer is digible for the depost waver, the commisson finds that this is overly
burdensome. Ingtead, the commission finds that this information should be included in the "Y our Rights
as a Customer" brochure. In reference to AEP's comments suggesting that the Low-1ncome Discount

Adminigrator be respongble for the certification process usng monies from the System Benefit Fund,
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the commisson dissgrees PURA does not authorize expenditure of System Benefit monies for

purposes of certifying individuas as medicdly indigent.

In response to Entergy's suggestion that a customer's status as medicaly indigent be disclosed prior to
the initiation of a switch request, the commisson disagrees  The commission can conceive of no
legitimate purpose for such a requirement and reminds Entergy that discrimination againgt customers on

the bass of income is specifically prohibited by PURA 8§39.101(c)

825.478(d), Additional deposits by existing customers

In reference to subsection (d) TXU recommended language that would dlow the afilisted REP and

POLR to charge an additiona depost if a disconnection notice has been issued within the previous 12

months, rather than limiting the section to termination notices only.

The dfiliatled REP and POLR will not be issuing termination notices, but will issue disconnection notices.

The commisson has claified therule.

TXU dso commented that a REP should be allowed to request an additiond deposit a any time, not

only during the fira 12 months of service.
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A austomer's payment behavior may change over time.  While the commisson findsthat customers
should not be unduly punished for payment behavior in excess of 12 monthsin the past, the commission
a0 bdieves tha REPs should be able to respond to adverse changes in payment behavior. The
commission finds that a REP should be able to charge an additiona deposit if the customer has received
a termination or disconnection notice within the last 12 months. The commisson has revised the rule

accordingly.

In further reference to subsection (d), TXU recommended language that would clarify thet the time

period for paying adepost is based on caendar days.

The commission finds that this comment is outsde the scope of this rulemaking. No change was made

in response to this comment.

In addition, TXU recommended tha the verbiage in subsection (d)(4) be changed from "usage

payment” to "bill" to darify that the customer may be receiving a bill that may include a previous month's

amount and therefore would not be for the current usage only.

The commission finds that the current bill may include past due baances and has changed the term

"usage payment” to "hill."

§25.478(f), Amount of deposit
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HEAT supported proposed revisons subsection (f) that will dlow a qudifying low-income customer to
make a depost in two ingdlments for it will dleviate some of the financid drain on low-income
customers and help maintain eectric service. Consumer Groups advocated a more lenient gpproach
whereby a low-income customer may pay a depost over a three to Sx month period if the customer
expresses an indbility to meet the two-month payment period. In addition, Consumer Groups
recommended that the REP should have the dbligetion to ascertain whether the customer is digible for
the specid deposit provision, rather than requiring the customer to provide information to the REP when

goplying for POLR sarvice.

The commisson finds that alowing low-income customersto pay deposts in ingtdlments is congstent
with its obligation to protect the hedth and safety of eectric consumers. The period over which the
ingalments may be made should not exceed the ratio of the amount of the maximum alowable deposit
to the debt the customers may incur during that time. As the deposit may not exceed one-Sixth of the
customer's annud energy hill or the estimated hill for the two subsequent months, the commisson finds
that dlowing a cusomer to make ingdlment payments over two billing cydes is auffident and
appropriate. In reference to Consumer Groups request that REPs should be required to ascertain
whether a customer is digible for the low-income deposit provison, the commission finds that such a
requirement would be overly burdensome. The commisson declines to make any revisons to this

section.
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In reference to 825.478(f)(4)(B), TXU agan requested that the number of days be clarified as
referencing 40 cdendar days. TXU dso recommended that verbiage referencing "no sooner” be
replaced with "no less' in order to resolve the timing notification contradiction in the language in this
proposed section.  In addition, TXU recommended the insertion of the word "deposit" before

“ingtalment.”

The commisson finds that the TXU's comment concerning the manner in which days will be counted is

outsde the scope of this rulemaking. The commission dso finds that replacing "no sooner” with "no

less' will resolve the timing notification contradiction, and that it is gppropriate to nsert the word

"deposit” before "ingalment.” The commission has revised the rule accordingly.

§25.478(k), Refunding deposits and voiding letters of guarantee

TXU recommended ddetion of subsection (K)(3) in order to make the guarantee process for assuring

credit worthiness of customers more efficient.

TXU faled to explain the rationale behind its proposed change and the commission can find none. No

change was made in response to this comment.

§25.480. Bill Payment and Adjustments.
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TXU recommended that subsection (j)(7) refer to both the affiliatled REP and the POLR, rather than

only the POLR, to darify that both entities have the right to disconnect.

The commisson finds TXU's suggestion to be conagtent with the intent of the rule to dlow &filiated

REPs the right to disconnect and has revised the section accordingly.

TXU recommended that subsection (k)(1)(C) be revised to diminate the option that would dlow the
REP to transfer the depodit to the customer's new REP. TXU gated that the within the current market
structure, REPs do not necessarily communicate with each other, and the REP is not necessarily aware

of who the customer has chosen as a provider.

The commisson finds that this comment is outsde the intended scope of this rulemaking and therefore

declines to make the change requested by TXU.

825.482. Termination of Contract.

§25.482(a), Applicability

TXU commented that proposed new subsection (&) concerning applicability be deleted. TXU was

concerned that the language as proposed would not allow a REP to end its relationship with a customer

if a the end of a term a new agreement for service could not be reached with a customer. TXU
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commented that the remaining redline changes it had proposed were intended to be consstent with the
concept that "Termination of Contract” can be exercised by a REP, regardless of whether that REP has

disconnection authority.

The commission agrees that the language in the rule as proposed was overly broad because it would
have prohibited an dfiliated REP, which will have disconnect authority over its nonpaying customers as
of the effective date of the rule, from terminating a customer to POLR for reasons other than non
payment. However, rather than deleting the provison as TXU recommended, the commisson modified

it to address TXU's concerns.

§25.482(b), Termination policy

Reliant commented that an addition be made to subsection (b) to require a non-paying customer that is
dropped from a competitive REP to the dfiliated REP to pay any outstanding baance owed to the
afiliated REP to continue recelving service. Thiswould place the customer in asimilar pogition as under
regulaion, when the rules did not require reconnection of a cusomer until the cusomer paid or made

arrangementsto pay its previous unpaid bill amounts.

The commission disagrees that the change requested by Rdiant is needed. Section 25.483 of this title
provides that a customer may be disconnected for fallure to pay an amount owed to a provider.

Therefore, upon ten days notice, the afiliated REP can disconnect any non-paying customer transferred
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to the afiliated REP by a competitive REP if the customer has an unpaid baance with the affiliated REP.

No change was made in response to this comment.

§25.482(c), Termination prohibited

TXU recommended ddeting subsection (c)(4) to remove possble conflicts with customers not following

agreed payment arrangements as alowed in §25.480 (rdating to Bill Payment and Adjustments).

The commisson disagrees. The commission finds the change recommended by TXU is outsde the
scope of this rulemaking.  Further, the commisson does not believe that this provison prohibits
disconnection of a customer who fails to comply with the terms of a deferred payment plan because
averaging of payments over a period of time does not condtitute "underbilling” for any particular period.

No change was made in response to this comment.

TXU dso recommended deetion of subsection (c)(7) in order to dlow REPs the ahility to offer
edimated billing to customers. TXU commented that leaving subsection (c)(7) in may inhibit the growth
of dternaive billing options that may not rely on actud meter reads in rendering a customer's hill for

savice.

The commisson disagrees. This comment is outsde the scope of this rulemaking.  Further, the

commisson notes that small and large non-resdentia customers with usage of 50 kW or more, the
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customers that would mogt likely be targeted under the types of arrangements mentioned by TXU, have

the ability to waive the provisons of the commisson's customer protection rules under 825.471(a) of

thistitle. No change was made in response to this comment.

TXU aso recommended that subsection (¢)(7) be revised to delete the option of trandferring any

remaining deposit amount to the customer's REP, at the option of the customer.

The commisson disagrees.  This provison may provide a service to the cusomer and TXU has

provided no judtification for its deletion. Further, TXU's comment fdls outsde the scope of this

rulemaking. No change was made in response to TXU's comment.

§25.482(i), Contents of termination notice

TXU recommended that subsection (i)(6) be revised to clarify that customers terminated for reasons

other than non-payment will till be trandferred to the POLR.

The commission agrees and has revised the rule accordingly.

§25.482(j), Notification of the registration agent
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TXU recommended language to clarify that only non-paying customers will be switched to the effiliated

REP and that customers terminated for other reasons will be switched to the POLR.

The commission agrees and has changed the rule as recommended by TXU.

825.483. Disconnection of Service.

§25.483(a), Disconnection and reconnection policy

Centerpoint commented that TDUs have designed work processes to ensure that field work such as
connections, disconnections, meter readings, €tc. is done in the most timely and cost-€efficient manner.
For example, Centerpoint schedules work orders like disconnections for non-payment in particular
geographic areas on paticular days of the month to minimize fud consumption, use manpower
efficiently, and expedite the reconnection process. In order to complete disconnection orders in the
mogt efficent manner possible, Centerpoint stated that it will be important for REPs to closdy
coordinate with the TDUs in scheduling disconnects. Centerpoint suggested revisng subsection () to
require REPs to coordinate the scheduling of disconnections with TDUs in amanner congstent with the

TDUs fidd work processes.

The commission agrees that some level of coordination betweens REPs and the TDUs will be required

to efficently manage customer disconnections for non-payment and timely reconnections. The
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commission finds that appropriate coordination requirements should be developed before the fdl of
2004 when non-paying resdentid customers of competitive REPs will no longer be transferred to the
dfilisted REP. However, the commisson finds that it is premature to address such issues in the rule at

thistime. No change was made in response to this comment.

Firgt Choice requested that subsection (a) be revised to include provisions for waiver of the requirement
that an entity seeking a physica disconnection or reconnection use the appropriate Texas Standard
Electronic Transaction (SET). First Choice clamed that it would not be Texas SET compliant for
another two to three years. Thus, it would need a waver from this requirement in order to fulfill its

POLR respongihilitiesin the near term.

To address the issue raised by First Choice, the commission has revised language requiring use of the
gopropriate Texas Standard Electronic Transaction (SET) to language requiring that transactions be
conducted in accordance with standards imposed by ERCOT. This change should meet First Choice's

requirements while still ensuring that transactions be conducted in a manner gpproved by ERCOT.

§25.483(b), Disconnection authority

Consumer Groups assailed the proposd to authorize al REPs to disconnect by 2005 unless adverse

findings are made by the commisson prior to that time. Consumer Groups clamed thet there is no

reason to make a decison now about such an important issue.
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Consumer Groups dso clamed that there is no rationd or logica connection between the changes with
respect to the POLR contained in this proposed rule and the future grant of aright to disconnect that
will have a Sgnificant impact on resdentid customers and lower income customers in particular. There
are likey to be sgnificant changes and developments in the move to retall competition that will be
unforeseen by the commisson a this time. As the market develops, the debate about the ability of
REPs to disconnect will take place in a different atmaosphere than if competition is dow to develop or

does not develop at dl.

Consumer Groups aso argued that the criteria proposed for not alowing REPs to disconnect service
are entirely improper and do not reflect the commisson's statutory obligations to protect the public
hedth and safety. According to Consumer Groups, the commission should not focus on whether the
market will be injured, but on the public interest including the potentid injury to residentid customers

and the rlaionship of that injury to the development of a competitive market.

TXU commented that there should be afirm start date for dl REPs to have disconnection authority and
therefore recommended deletion of the provisons of subsection (b), which authorizes the commisson to

delay such authority under certain circumstances.

HEAT aso supported the proposed trangtion to dlow all REPs to disconnect by 2005. HEAT argued

that this structure forces customers and eectric providers to take responshbility for eectric service and
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encourages REPs and austomers to work together on payment arrangements.  According to HEAT,
electric providers will not be able to transfer the burden of non-paying customers to another provider,

and customers will be forced to make timely payments or risk disconnection.

The commisson disagrees with both Consumer Groups and TXU. Disconnection has serious
consequences for both customers and REPs. The commission finds that it is appropriate to reevauate
this issue in 2004 to ensure that the approach contemplated in the rule is in the public interest. For
example, if billing errors recently experienced in the ERCOT market have not been corrected by 2004,
it might be prudent for the commission to delay the effective date of provisons dlowing al REPs to
disconnect because of the adverse consequences such a rule could have for resdentid customers.
Nevertheless, a specific date for moving forward should be established in order to communicate the
commisson's policy goas and ensure that market participants continue making reasonable progress
toward developing systems and processes necessary to implement this change at the specified date. As
discussed under preamble question 5, the commisson will make an afirmative decison whether to
implement the disconnection policy on October 1, 2004, or whether to delay implementation of such a
policy until alater date. The commission has revised §25.483(b)(2) consstent with the discussion under

preamble question 5.

§25.483(c), Disconnection with notice
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TXU commented that the word "termination' had been used where "disconnection' was in fact the

appropriate term.

The commission agrees and has corrected the rule.

TXU dso recommended that a new subsection (¢)(6) be added to dlow disconnection of a customer
when that customer returns for service and has faled to make gppropriate payment to clear previous

bal ances owed to the REP from whom the customer is seeking service.

The commission does not beieve this change is necessary.  Subsection (c)(1) dready alows a REP to
issue a disconnect notice for failure to pay abill owed. The commisson finds this provison dlows the
afiliated REP the ability to disconnect a non-paying customer transferred to it by a competitive REP if
the customer fails to pay amounts owed the affiliated REP after notice requiring payment of such past

due amountsis issued.

§25.483(d), Disconnection without prior notice

TIEC commented that, as discussed in its response to preamble question 5, REPs should not be
alowed to request disconnection in the cases listed in this subsection, and particularly in the cases where
no notice is required. TIEC commented that the cases listed in the rule involve intimate understandings

of the cusome's dectric facilities and ingdlations which REPs do not have. Because the TDU tariffs
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currently contain smilar authorizations for the TDU to disconnect, TIEC clamed that there is no need
for REPs to be able to request disconnection for these events. TIEC suggested that REPs be permitted
to request disconnection only for nonpayment of undisouted charges. According to TIEC, sich a
limited right to disconnect would satisfy the commissons god of kegping nonpaying customers from

being transferred to the POL R while preserving the safety and protection of facilitiesin Texas.

The commission has not made the change suggested by TIEC. Firdt, the commission findsthis change is
outsde the scope of this rulemaking and is therefore not appropriate for consderation in this project.

Second, while the commission agrees that the TDU has the ability to disconnect a customer for nor+
payment if any of the conditions specified in subsection (d) exist, the REP may dso have an interest in
issuing a notice of disconnection if any of the circumstances identified in subsection (d), such astheft of

svice from the REP, exis.

§25.483(e), Disconnection prohibited

TXU commented that subsection (€)(2) should be amended by driking language suggesting that the
commission regulates eectric sarvice because prices for eectric service are not regulated by the
commission except for the prices charged by POLR providers and under the efiliaded REP's PTB
tariffs. TXU aso recommended that the reference to optiona services be clarified as services that are

not related to the provision of dectric service.
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The commission disagrees. Generdly, retall dectric service is subject to, and under the jurisdiction of,
the commisson. Therefore, the language that TXU seeks to have deleted is an accurate reflection of the

commisson's authority. No change was made in response to this comment.

TXU proposed deleting subsection (€)(4) to remove possible conflicts with customers not following

agreed payment arrangements as alowed in §25.480.

This comment is outside the scope of this rulemaking; therefore, no change was made in response to this

comment.

TXU recommended deleting subsection (€)(7) in order to dlow REPs the ability to offer estimated
billing. TXU argued that retaining this paragraph may inhibit the growth of dternative billing options that

may not rely on actud meter reads in rendering a customer's bill for service,

As discussed in response to comments to §25.482(c), his comment is outsde the scope of this

rulemaking; therefore, no change was made in response to this comment.

§25.483(h), Disconnection of ill and disabled

TXU recommended deleting the generic reference to "public hedth officid" to ensure that appropriate

qualification exigts for persons acting under the provisions of paragraph (1)(A).



PROJECT NO. 25360 ORDER PAGE 148 OF 219

The commission finds that the issue raised by TXU is outsde the scope of this rulemaking. No change

was made in response to TXU's comment.

§25.483(1), Disconnection notices

TXU recommended a new paragraph (3) that would alow a notice of disconnection to be issued
concurrently with a cusomer'shill. TXU clamed that this provison was needed to provide efficiency in

communication with customers.

The commission disagrees. Firg, this change is outside the scope of this project and therefore is not
ripe for consderation. Second, the commission does not believe it is reasonable to issue a disconnect
notice & the time a hill is issued. The commisson finds that al customers should be afforded a
reasonable opportunity to pay their bill before disconnection is threstened. No dange was made in

response to this comment.

§25.483(m), Contents of disconnection notice

TXU recommended that paragraph (7) be revised by striking language giving the customer the option of

having the remaining portion of its depogit remitted to its new REP.
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The commission disagrees. This change is outsde the scope of this rulemaking and is therefore not ripe
for congderation at thistime. Further, the commisson finds that this provision provides customers some
flexibility in addressng new deposit requirements and therefore may be beneficia to the customer. No

change was made in response to this comment.

This commission has also made clarifying changes to §25.482 and §25.483 of thistitle to ensure that the
rules accurately reflect the POLR dructure created under this rulemaking. Specificaly, these changes
carify that both the POLR and, beginning September 24, 2002, the affiliasted REP, may disconnect a
customer for non-payment. Resdentid and smdl nonresdentia customers who do not pay ther
competitive REP shdl be terminated to the affiliated REP until October 1, 2004, at which point any

REP will be able to disconnect a customer for non-payment.

All comments, including any not specificaly referenced herein, were fully congdered by the commisson.

This repedl, new section, and amendments are proposed under the Public Utility Regulatory Act, Texas
Utilities Code Annotated (Vernon's 1998 and Supplement 2002) (PURA) 814.002, which provides the
Public Utility Commisson with the authority to make and enforce rules reasonably required in the
exercise of its powers and jurisdiction; and specificaly, PURA 8§39.101(b)(4) which provides that a
customer is entitled to be served by a provider of last resort; 839.101(e) which authorizes the
commission to enact rules to carry out the provisons of §39.101(a)-(d), induding rules for minimum

sarvice standards for aretail eectric provider reating to customer deposits and the extension of credit
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and termination of service; and 839.106 which directs the commission to designate providers of last

resort in areas of the sate where customer choiceisin effect.

Cross Reference to Statutes: Public Utility Regulatory Act 8814.002, 39.101(b)(4), 39.101(e), and

39.106.
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§25.43.

@

(b)

Provider of Last Resort (POLR).

Purpose. The purpose of this section is to ensure that, as mandated by the Public Utility

Regulatory Act (PURA) §39.106:

@

2

A badic, sandard retail service package will be offered by a POLR a a fixed, non
discountable rate to any requesting customer in dl of the Texas transmisson and
digribution utilities (TDU's) service areas that are open to competition; and

All cusomers will be assured continuity of service if a retall dectric provider (REP)
terminates service in accordance with the termination provisons of Subchapter R of this

chapter (relating to Customer Protection Rules for Retail Electric Service).

Application.

@

)

This section gpplies to REPs that may be designated as POLRs in TDU service areasin
Texas. This section does not apply when an dectric cooperative or a municipaly
owned utility (MOU) exercises its right to desgnate a POLR within its certificated
service area. However, this section is gpplicable when an dectric cooperative delegates
its authority to the commission in accordance with subsection (p) of this section to sdlect
aPOLR within the dectric cooperative's service area.

POLR sarvice for aresdentid or small non-resdential customer of a competitive REP

whose dectric service is terminated for nonpayment under the provisions of §25.482
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of thistitle (relating to Termination of Contract) shal be provided by the affilisted REP
for that POLR area. In the case of the territory encompassed by Sharyland Utilities,
LP, the afilialed REP shdl be deemed to be First Choice Power, Inc., the entity
providing default service in that area. The provisons of this section do not gpply to any
dfiliated REP serving non-paying resdentiad and smdl non-resdential customers of
competitive REPs except as otherwise specificdly stated herein.

3 As of September 24, 2002, a non-paying resdentid or smdl nonresdentid customer
of an afilisted REP shdl not be transferred to the POLR selected under this section.

4 A large nonresidentid customer whose service is terminated for non-payment shal not
be transferred to the POLR after September 24, 2002. Notwithstanding the foregoing,
a non-paying large nonresdentid customer may be transferred to the POLR if that
customer is receiving service under a contract entered into prior to September 24,
2002, the origind term of which has not expired at the time transfer to POLR is
requested, and if the contract makes no provison for waiver of the customer's right to

be transferred to the POLR for non-payment.

(© Definitions. The following words and terms when used in this section shdl have the following
meaning, unless the context indicates otherwise:

D Basic firm service — Electric service that is not subject to interruption for economic

reasons and that does not include vaue added options offered in the competitive

market. Badc firm sarvice excludes, anong other competitively offered options,
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)

©)

(4)

©)

(6)

emergency or back-up service, and stand-by service. For purposes of this definition,
the phrase "interruption for economic reasons” does not mean disconnection for non-
payment.

Billing cycle — A period bounded by a start date and stop date that REPs and TDUs
use to determine when a customer used a service.

Billing month — Generdly a calendar accounting period (approximately 30 days) for
recording revenue, which may or may not coincide with the period a cusomer's
consumption is recorded through meter readings.

Large non-residential customer — A nonresidential customer with a peak demand
above one megawett (MW).

Load ratio — The amount of load for a particular customer class served by a REP on
a nationwide bas's in comparison to the amount of load for that class in areas in Texas
where customer choice is in effect. This determination is to ke made by dividing the
REP's nationwide total megawatt-hour saes to the customer class during the prior year
by the totd megawatt-hour sales to such classin areas in Texas where customer choice
was in effect during any portion of the prior year.

Non-discountable rate — A rate that does not dlow for any deviation from the price
offered to al customers within a class, except as provided in 825454 of this title

(reating to Rate Reduction Program).
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) POLR area — The sarvice area of a TDU in an area where customer choice isin
effect, except that the POLR area for Centrd Power and Light Company shdl be
deemed to include the area served by Sharyland Utilities, L.P.

(8) Provider of last resort (POLR) — A REP certified in Texas that has been designated
by the commission to provide a basic, sandard retail service package in accordance
with this section to customers that are not being served by a REP for reasons other than
nonpayment.

9 Residential customer — A resdentid customer as defined in 825.41 of this title
(relating to the Price to Best).

(10) Small nonresidential customer — A smdl commercid cusomer as defined in

825.41 of thistitle.

(d) POLR service.

@ For the purpose of POLR service, there will be three classes of customers: residentid,
amdl non-resdentid, and large non-resdentid.

2 The POLR may be designated to serve any or al of the three customer classes in a
POLR area. Within the customer class it is designated to serve, the POLR shdl
provide service to the following customers.
(A)  Any customer requesting POLR service; and
(B)  Any customer not recelving service from its selected REP for any reason other

than non-payment who is automatically assgned to the POLR.
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©)

(4)

The POLR shdl offer abasic, standard retail service package, which will be limited to:

(A) Bascfirmsavice

(B) Cdl center facilitiesfor cusomer inquiries,

(C©)  Standard retail hilling (which may be provided either by the POLR or another
entity);

(D)  Bendfits for low-income customers as provided for under PURA §39.903
relating to the System Benefit Fund; and

(E) Standard metering, congstent with PURA §39.107(a) and (b) (which may be
provided either by the POLR or another entity).

The POLR gndl, in accordance with 825108 of this title (relating to Fnancid

Standards for Retall Electric Providers Regarding the Billing and Collection of Trangtion

Charges), provide billing and collection duties for REPs who have defaulted on

payments to the servicer of trangition bonds or to TDUs.

(e Standar ds of service.

@

)

A REP who has been designated by the commisson to serve as POLR for aclassin a
given area shall serve any customer in that class as described in subsection (d)(2) of this
section.

A POLR sndl abide by the applicable customer protection rules as provided for under
Subchapter R of this chapter. In addition, the POLR shdl be held to the following

generd standards:
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(A)

(B)

(©

The POLR shdl inform any customer trandferred to it that it is now providing
sarvice to the customer and disclose al charges for which the customer will be
responsble;

The POLR shdl provide a commisson-maintained list of certified REPs to any
customer who inquires about selecting a provide;

The POLR may not require that a customer sign up for a minimum term as a
condition of service, except that if the POLR offers alevel or average payment
plan in accordance with Subchapter R of this chapter, aresdentia or smdl non
resdentiad customer who elects to receive service under such plan may be

required to Sgn up for aminimum term of no more than Sx months,

® Customer information.

@

Forms. The forms in subparagraph (A)-(C) of this paragraph are effective for dl

POLR service rendered after December 31, 2002. These forms may only be changed

through the rulemaking process and are available in the commisson's Central Records

Divison and on the commisson's website at www.puc.state.tx.us.

(A)

(B)

Terms of Service Agreement, Provider of Last Resort (POLR) Residentid
Searvice:

Figure: 16 TAC §25.43(f)(1)(A)

Terms of Service Agreement, Provider of Last Resort (POLR) Smal Nor+

Residentid Service:


http:www.puc.state.tx.us
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2

Figure: 16 TAC 8§25.43(f)(1)(B)
(C) Tems of Service Agreement, Provider of Last Resort (POLR) Large Non+
Resdentid Service:
Figure: 16 TAC §25.43(f)(1)(C)
Provison of information to cussomers. The POLR sndl provide each new customer
the terms of service agreement gpplicable to the specific customer.  Such terms of
service agreements shal be updated as required under 825.475(d) of this title (rdating

to Information Disclosures to Residentid and Small Commercid Customers.)

()] General description of POLR selection process.

@

)

POLR selected for areas where customer choice is in effect. The commisson
shdl desgnate cetified REPs to serve as POLRs in areas of the State in which
customer choiceisin effect, except that the commisson shal not designate the POLR in
the service areas of MOUS or dectric cooperatives unless an electric cooperative has
dedegated its POLR desgnation authority to the commisson in accordance with
subsection (p) of this section.

Process. The commisson will solicit bids for POLR service for two-year terms as
gpecified in paragraph (3) of this subsection. Bids shdl be solicited from REPs that are
eigible to provide POLR service under the provisons of subsection (h) of this section.
The process for evauating such bids is specified in subsection (i) of this section and the

bas's upon which bids shal be compared is specified in subsection (k)(3) of this section.
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)

©)

If no digible bids for a POLR customer classin a POLR area are submitted, the POLR
ghall be sdected by lottery under the procedures set forth in subsection (j) of this
section and the POLR rate established under the provisons of subsection (k) of this
Section.

Term. POLRs shdl serve two-year terms beginning in January of each odd-numbered
year. Theinitid term for POLR service in areas of the Sate where retail choiceisnot in
effect as of the effective date of the rule shdl be set at the time POLRs are initidly

slected in such aress.

REP dligibility to serve as POLR. In each even-numbered year, the commisson shdl

determine the digibility of certified REPs to sarve as POLR for the terms scheduled to

commence in January of the next year.

@

Information requirements. The commission may require a REP and its affiliates to
provide information to the commisson necessary to establish that REP's digihility to
sarve as POLR. Specific information received from a REP that is reponsve to such a
request by the commisson shdl be treated confidentidly if it is submitted to the
commission in accordance with the provisons of §822.71(d) of thistitle (relating to Filing
of Pleadings, Documents and Other Materids). However, the commissons
determination regarding eligibility of a REP to serve as POLR under the provisons of

this section shdl not be considered confidentid informetion.
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2

3

Criteria. During the term of the price to besat for a particular customer class, an

dfiliaed REP isindigible to serve as POLR for that classin the POLR area defined by

the boundaries of its afiliated TDU, unless the afiliatled REP submits a bid to provide

POLR savice in the POLR area defined by the boundaries of its affiliated TDU & the

price to beat. A REP is ds0 indigible to provide POLR service to a particular

customer cdassin aPOLR areaif:

(A)

(B)
(©

(D)

(E)
(F)
G

A proceeding to revoke or suspend the REP's cetificate is pending a the
commisson or tha REP's certificate has been suspended or revoked by the
commisson;

The REP's load ratio for the particular classis lessthan 1.0%;

The commission does not reasonably expect the REPto be able to meset the
criteria st forth in subparagraph (B) of this paragraph during the entirety of the
POLR term;

On the expected date of bid submitta, the REP or its predecessor, including a
REP that has assumed the responsibilities of another REP, will not have served
customersin Texas for at least 18 months;

The REP does not serve the applicable customer classin Texas,

The REP's customers are limited to its own affiliates; or

The REP is certified only to provide POLR service for an filiate.

Publication of notice of digibility. For each POLR term scheduled to commencein

January of the next year, except for the year 2003, the commisson shdl publish the
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names of dl of the REPs digible to provide POLR service for each customer classin
each POLR area. The notice shdl be published in the Texas Register prior to or
contemporaneoudy with publication of the invitation for bids. For 2003, only afiliated

REPs shall be consdered digible REPs.

0] Bid process. Initidly, acompetitive bid process will be used to select the POLR for each

customer classin each desgnated POLR area

@

)

©)

Invitation to bid. Before the expiration of aterm of POLR service in a POLR areq,
the commisson shdl issue an invitation for bids for POLR service for each customer
classin the POLR area. Natice of the bid invitation, any submisson requirements, the
submission deadline, and the project number assigned to the bid process for that POLR
area shdl be published in the Texas Register. A separate project number shall be
designated for each POLR area.

Bidder qualifications. A REP that has met the digibility requirements of subsection

(h) of this section shdl be congdered a qudified bidder.

Submission of bids.

(A)  Separate bidsrequired. A bidder may submit abid to serve any of the three
customer classes in a POLR area Bids for esch customer class in a POLR
area shdl be submitted separately. A REP may submit a separate bid for
POLR service for each customer class and POLR area for which it seeks to

provide service.
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(4)

Q)

(B)

(©

Filing and content. Each bid shdl be filed in the gppropriate project number
on or before the date and time specified in the bid invitation; identify only one
POLR areg; specify only one customer class; include a bid in conformance with
the rate dructure for the class, and not contain any information that will ke
congdered, after the closing date for submission of dl bids, to be confidentid or
proprietary by the filing party.

Designation of preference. A REP whose load rétio for a particular classis
less than 5.0% that submits more than one bid for POLR service for that class
may include in its bid a statement indicating its order of preference in POLR

areas.,

Filing under seal. Prior to the closing date specified in the bid invitation, bids must be

filed under sed for the limited purpose of ensuring the confidentidity of the bids

submitted.

Bid opening and public comment.

(A)

(B)

(©

All bidsfiled under sedl shdl be opened and filed publicly by commisson gt&ff in
the gpplicable project number by 5:00 p.m. on the third business day following
the submission date identified in the bid invitation.

If the bid opening is cancdled, the bids filed under sed will be returned
unopened to the bidders.

Interested persons may submit comments on bids in the gpplicable project up to

the 10th caendar day after the bid submisson deadline specified in the bid
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invitation. Interested persons may submit reply comments on bids up to the
15th cdendar day after the submisson deadline specified in the invitation. All

comments and reply comments shdl be filed in the applicable project.

(6) Evaluation of bids.

(A)

(B)

Bids that have been regected pursuant to subparagraph (B) of this paragraph
ghdl not be evauated. The bids received for each customer class in each
POLR area shdl be evauated on the basis of price in accordance with the
provisons of subsection (K)(3) of this section. If two or more bidders bid the
same lowest price, the lowest bidder shdl be determined by lottery in
accordance with the provisons of subsection (j) of this section, with the pool of
lottery candidates limited to the bidders submitting tie bids. If, with respect to a
particular class of customers, a bidder described in paragraph (3)(C) of this
subsection submits the lowest bid for that class of customers in two or more
POLR areas, saff shal determine that the bidder submitted the lowest price in
the POLR area according to the preference statement submitted by the bidder
withits bids. If the bidder did not state a preference or the preferences stated
are irreconcilable, the bidder shal be deemed to prefer to serve in the POLR
areato which the lowest project number has been assigned.

The commisson shdl regject abid for any of the following reasons.

0] The bidder is not qudified.
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(")

(i) The bid was received by the commisson &fter the date and time
specified in the bid invitation.

(i) The bid did not conform to a requirement described in the bid invitation.

(iv)  The rate structure submitted in the bid deviated from the rate structure
gpplicable to the customer class or the bid price exceeds the maximum
level specified in subsection (k)(3) of this section.

v) The bidder asserts to the commisson that the bid contains information
consdered, after the closng date for submission of dl bids, to be
confidentia or proprietary.

(V) In the event a bidder described in paragraph (3)(C) of this subsection
submits two or more bids for the same cusomer class in different
POLR areasthen dl bids from that bidder for that customer class, other
than the preferred bid, shdl be rgjected.

Report to the commission. Saff shdl report on the bid process for each POLR area
to the commisson The report shdl identify the POLR customer classes and POLR
areas for which no bids were submitted. The report shdl dso identify al regjected bids
and date the reason why each bid was rgected, describe conforming bids, and
summarize the comments and reply comments received. For each customer class in
each POLR areq, the report shal include a recommendation by staff that POLR service

be awarded to the bidder that offered the lowest price in a conforming bid or that the



PROJECT NO. 25360 ORDER PAGE 164 OF 219

(8)

POLR for agiven customer class and POLR area should be sdlected by lottery because
no digible bids were received.

Commission action. For a particular POLR class and POLR area, the commission
ghdl either award a bid consstent with the provisons of this section or rgect dl bids

and direct that the POLR for that customer class and POLR area be determined by

lottery.

()] Lottery. The provisons of this subsection shal govern the manner in which alottery to sdect a

POLR for agiven POLR area and customer classis conducted.

@

2

Lottery candidacy. The commission shdl designate a pool of lottery candidates for
each customer class in each POLR sarvice area.  Every REP digible to serve as a
POLR is acandidate for the lottery unless:

(A) By virtue of having successfully bid for POLR sarvice, the REP will be serving
as POLR for that customer classin two or more service aress in January of the
next year; or

(B) The REP'sload ratio for the customer class is less than 5.0% and the REP will
be serving as POLR for the customer classin another area during the upcoming
POLR term.

Elimination from lottery pool. A REP otherwise digible for the lottery pool that will

be sarving a particular customer class as POLR during the upcoming term in the POLR

area defined by the boundaries of CenterPoint Energy Houston Electric shal be
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(k)

3

eliminated from the lottery pool for that class for the POLR area defined by the
boundaries of the Oncor Electric Delivery Company. Smilaly, a REP otherwise
eligible for the lottery pool that will be serving a particular customer class as POLR
during the upcoming term in the POLR area defined by the boundaries of the Oncor
Electric Delivery Company shdl be eiminated from the lottery pool for that class for the
POLR area defined by the boundaries of CenterPoint Energy Houston Electric.

Drawing. At atime and date noticed by the commisson in the Texas Register, a
separate drawing will be hed for each customer class in each POLR area for which a
POLR was not selected by bid. The drawings shdl be held in the order of the project
numbers assigned to the POLR service areas and interested persons may attend. The
names of the lottery candidates shal be written on separate pieces of paper of identica
gze and color. A gaff member shal place the names of the lottery candidetes in a
receptacle. A commisson representative shall draw a piece of paper from the
receptacle. The REP whose name is written on the piece of paper shal serve as the
POLR for that customer class in that POLR area at the rate specified in subsection

(K)(4) of this section.

POLR rate.

@

Components of POLR rate when service awarded by bid. The provisons of this
paragraph apply to the POLR rate when POLR service is awarded by bid. The POLR

rate for the resdentid and smal non-resdentiad customer classes shdl be dther the
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)

price to besat or arate condsting of non-bypassable charges, a monthly customer charge

that does not change during the term of the POLR, an energy charge, and, for smadl and

large non-resdentiad customers, a demand charge. For resdentid and smal non+
resdentid customers, the applicable standard price to beat rate shdl be a floor on the

POLR rate and the POLR rate may not fall below the PTB. For large non-residentia

customers, the POLR rate for large non-resdentid customers shdl consst of nont

bypassable charges, a monthly customer charge that does not change during the term of
the POLR, an energy charge, and a demand charge.

Elements of a bid.

(A) Residential customer class. Each bid for POLR service for the residentiad
customer class shdl be either a bid to serve customers at the price to beat or a
bid that includes:

0] A monthly customer charge that shal not change during the POLR term
and that customer charge may be zero dollars, and
(D) An energy charge subject to adjusment under the provisons of
subsection (I) of this section, expressed as cents per kilowatt-hour
(kwh). The energy charge may be differentiated into pesk months
(May through October) and off-peak months (November through
April).
(B)  Small non-residential customer class. Each bid for POLR service for the

gmdl non-resdentid classshdl be elther abid to serve customers at the price to
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3

beat or shdl include the components for bids for the resdentid customer class
as st forth in subparagraph (A) of this paragraph and a demand charge that
may be zero dollars.
(C©) Large nonresidential customer class. Each bid for POLR service for the
large non-resdentid customer class shdl include:
0] A monthly customer charge that shall not change during the POLR term
and that customer charge may be zero dollars;
(i) A demand charge that may be zero dollars; and
(i) The percent over the energy reference price specified by the
commission that the bidder will charge for energy. For POLR areasin
the Electric Reliability Council of Texas (ERCOT), the energy reference
price shdl be the market clearing price for energy (MCPE) determined
on the bass of 15-minute intervals. For POLR areas outsde of
ERCQOT, the commission shall specify the energy reference price prior
to the inception of retall customer choice.
Comparison and regection of bids. Bids for POLR service for resdentid and small
non-resdential service shdl be compared on the basis of price as specified in this
paragraph.
(A) Residential customer class. Bidsfor POLR service for resdentia customers
shdl be compared assuming monthly residentid energy usage of 1000 kWh. If

a bid for POLR sarvice for this average usage level exceeds 125% of the
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goplicable standard residentid price to beet rate for that usage levd a the time

bids are submitted, the bid shall be rgected. For purposes of this rue, the

standard residentia price to beet rate for resdentid service in each POLR area

shdl refer to the following price to best tariffs, as amended or replaced:

Service Area Affiliated REP

Tariff

Oncor

TXU Energy Services

Rate R — Residential Service

Centerpoint

Reliant Energy Services

Rate PTB-RS — Residential Service

AEP/CPL Mutual Energy CPL Rate SRS — Standard Residential
Service
AEP/WTU Mutual Energy WTU Rate RS — Residential Service
TNMP First Choice Power Residential Service
(B)  Small nonresidential class. Bidsfor POLR service for smdl non-resdentia

customers shall be compared assuming a demand level of 35 kW and a monthly

usage leve of 12,500kwh. If the POLR rates bid for these average usage

levels exceed 125% of the applicable standard commercid price to besat rate

for both usage levels a the time bids are submitted, the bid shdl be regjected.

For purposes of this rule, sandard commercia price to beat rate shdl refer to

the following price to best tariffs, as amended or replaced:
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Service Area

Affiliated REP

Tariff

Oncor

TXU Energy Services

Rate GS — General Service Secondary

Centerpoint

Reliant Energy Services

Rate PTB-MGS — Misc. General Service

AEP/CPL

Mutual Energy CPL

Rate LPS — Lighting and Power Service

AEP/WTU

Mutual Energy WTU

Rate GS — General Service

TNMP

First Choice Power

General Service

(C) Largenonresidential class. Bidsfor POLR service for large non-resdentia
customers shal be compared assuming a monthly demand of 2.5 MW and a
monthly usagelevel of 1,000,000 kWh.

4 POLR rates where POLR selected by lottery. This paragraph specifiesthe POLR
rates that will be charged in a POLR areawhen the POLR is selected by lottery.

(A) Residential and small non-residential customer classes. The rate charged
by a POLR sdected by lottery shal be 125% of the applicable standard price
to best rate.

(B) Large nonresidential class. The rate charged by a POLR selected by
lottery shdl be non-bypassable charges plus 150% of the applicable energy
reference price as determined under paragraph (2)(C)(iii) of this subsection and
a monthly customer charge of $2897. The minimum energy reference price
shall be $7.25 per megawatt hour.

5) Good cause adjustment to POLR rates. On a showing of good cause, the

commisson may permit the POLR to adjust the POLR rate, if necessary to ensure that
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(0

the rate is sufficient to alow the POLR to recover its costs of providing service.

Notwithstanding any other commission rule to the contrary, POLR rates may be
adjusted on an interim basis for good cause shown and after at least three days' notice
and an opportunity for hearing on the request for interim relief.  Alterndively, the
commisson may rebid POLR service and relieve the current POLR of its POLR
responsbilities If POLR service is rebid, the process specified in subsection (i) of this
section shdll be followed except that digible REPs shdl be those REPs identified in the
lagt ligt that was published, with the POLR that is being relieved of its duties deleted
from the ligt. If the commission eects to rebid POLR service and the bid process is
unsuccessful, the commisson may reconsder adjusting the POLR rates or sdect an
dternate POLR provider by lottery in accordance with the provisions of subsection (j)

of thissection.

Adjustment to energy charge component of residential and small non-residential POLR
rates. The energy charge component of the POLR rate for the residentid and smdl non
resdentid customer classes shdl be adjusted as specified in this subsection if POLR service

was awarded by bid.

Energy charge component reevaluated monthly. The energy charge component of
the POLR rate for the resdentid and smdl non-resdentid customer classes shdl be
recalculated at the end of every month during the POLR term in accordance with the

provisons of paragraph (2) of this subsection. If the recalculated energy charge varies
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by more than 5.0% from the time the energy charge was bid or last adjusted, then the
energy charge of the POLR rate for the following month shdl be equa to the
recaculated energy charge. If the recaculated energy charge does not vary by more
than 5.0% from the time the energy charge was bid or last adjusted, then the energy
charge component shdl not be adjusted for the following month. All adjusments shal
take place during the firgt hilling cyde of the hilling month following the recaculation.
Adjustments shal not occur during the customer'shilling month. The POLR shdl submit
its monthly rate to the commisson a least 15 days prior to the beginning of the
goplicable month.

2 Energy charge calculation.

En=E*Gn/ Ge

Where:

Ey= recalculated energy charge

E:= existing energy charge

Gy= the average of the closing one-month forward New York Mercantile Exchange (NYMEX) Henry Hub natural
gas prices as reported in the Wall Street Journal for the last five trading days of the month ended 30 days
prior to the effective date of the recalculated energy charge.

Ge= the average of the closing one-month forward NYMEX Henry Hub natural gas prices as reported in the Wall
Street Journal for the last five business days preceding the bid due date for the first gas price adjustment
of the POLR term. For subsequent adjustments, G = the average of the closing one-month forward
NYMEX Henry Hub natural gas prices as reported in the Wall Street Journal, at the time the existing energy
charge was last adjusted.

3 Refunds. If in response to a complaint or upon its own investigation, the commisson
determines that a POLR failed to properly adjust the energy charge component of the
POLR rate and as a result overcharged its customers, the commission shdl require the

POLR to issue refunds to the specific customers who were overcharged.
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(m)

)

Marketing to POLR customers. An employee answering the POLR phone line will read
from a script to describe POLR service but may market the services of its afiliates or any other
REP that has entered into a marketing agreement with the POLR. The POLR shal not
discriminate between unéffilialed REPs in the terms and conditions of any such marketing
agreement. The POLR shdl provide to REPs and aggregators on at least a quarterly basis an
updated mass customer list of customers served by the POLR containing information smilar to
the information thet the regidration agent is authorized to release under 8§25.472 of this title
(rdating to Privacy of Customer Information). The POLR shdl not be required to comply with

the provisons of 825.472(a)(2) of thistitle prior to rdeasng itslist of customers

Trangtion of customersto POLR service.

@ POLR sarvice for a requesting customer is initiated when the customer makes
arrangements for service.

2 A cugtomer other than aresdentia customer or small commercia customer (as defined
in 825.471(d) of thistitle (relating to General Provisons of Customer Protection Rules)
may agree to a contract or terms of service that alow a REP to transfer the customer to
POLR for reasons other than non-payment, including the failure of the customer and its
REP to agree on terms of renewa or extenson. Unless ERCOT has a transaction that
alows REPs to transfer such customers to the POLR, the POLR shal accept written

requests for such trandfers from REPs and shdl initiate a switch for the customer to be
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3

(4)

)

(6)

transferred to the POLR. The acquisition by the POLR of such customers is not a
prohibited enrollment under 825.474 of thistitle (relaing to the Sdection or Change of
Retall Electric Provider). Further, 825.472(d) of this title (relating to Privacy of
Customer Information) does not agpply to such permitted customer transfers.

If the REP terminates service to a cusomer whose consumption is determined by
monthly meter readings without giving notice, the POLR shdl prorate the customer's
usage based on the customer's historic data or load profile to establish the customer's
charges for the relevant portion of the billing cycle, unless the customer requests and is
willing to pay for an out-of-cyde meter read. Nothing in this section precludesa POLR
from having an out-of-cycle meter read performed for a new customer on its own
initiative provided the POLR does not pass on the cost of that meter read to the
customer.

The POLR is responsible for obtaining resources and services needed to serve a
customer once it has been notified that it is serving that customer. The customer is
responsible for charges for POLR service at the POLR rate in effect at thet time,

If a REP terminates service to a customer, it is financidly responsible for the resources
and services used to serve the customer until it notifies the independent organization of
the termination of the service and until the switchover to the POLR is complete.

The POLR is financidly respongble for al costs of providing dectricity to customers
from the time the switchover or initiation of service is complete until such time as the

customer leaves POLR sarvice.
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(o) Termination of POLR gatus.

@

2

©)

The commisson may revoke a REP's POLR satus after notice and opportunity for

hearing:

(A)  If the POLR fails to maintain REP certification;

(B) If the POLR failsto provide service in amanner consstent with this section; or

(C)  For good cause, provided the commission affords the POLR due process.

If a POLR defaults or has its Satus revoked before the end of its term, the commisson

may gppoint any certified REP, other than a REP serving only its own affiliates, serving

a customer class in that area to become the POLR until a new POLR is sdlected

pursuant to the provisons of this rde. The rate for such POLR service shdl bethe rate

established pursuant to subsection (k)(4) of this section.

The provisons of this paragraph address the trangtion to a new POLR at the end of a

POLR term.

(A) At the end of the POLR term the outgoing POLR may chose ether to continue
to serve POLR customers who do not select another provider through a
competitive affiliate at a rate specified by the competitive affiliate or to terminate
the customers who do not select another provider to the incoming POLR on the
first meter read date after the term of the incoming POLR commences.

(B) A notice containing the information specified in ether subparagraph (C) or (D)

of this paragraph, as applicable, shdl be provided to each POLR customer a
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least 60 days prior to the end of the POLR term. The notice shdl bein type no
gndler than 12 points in 9ze. The notice shdl stisfy the requirements of
§25.474(m) of thistitle in the event that the customer fails to switch to another
provider and is trandferred by the POLR to a compitive afiliate of the
outgoing POLR or the customer fails to switch to another provider and is
trandferred to the incoming POLR by the outgoing POLR. The notice shdl dso
include a phone number for the outgoing POLR for the customer to cdl to
obtain more information.

The notice provided by a POLR that eects to transfer customers who fail to
switch to another provider to a competitive affiliate shdl include a comparison
of the POLR rates currently charged to the cusomer to the rate offered by the
competitive effiliate of the outgoing POLR as well as the applicable price to
beet rate. The notice shdl specify the deposit requirements of the competitive
affiliate of the outgoing POLR and shdl date that other providers may dso
require a deposit and may require payment of any amounts owed the provider
for services previoudy rendered. The notice shdl state where the customer may
find additiond information about offerings of other providers and shdl inform the
customer that, if the customer does not select another provider or request
service from the incoming POLR by a specified date, that a competitive ffiliate
of the outgoing POLR will continue to serve the customer a the rate specified in

the notice.
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(D)

(B

If the POLR dectsto transfer customers who do not select another provider to
the incoming POLR on the first meter read date after the term of the incoming
POLR commences, the notice to customers shall state where the customer can
find more information about other offerings as wdl as the rates of the incoming
POLR. The notice shdl inform the customer that if the customer does not select
another provider by a specified date, the customer will be transferred to the
incoming POLR on the first meter read date after the commencement of the
POLR term. The notice shal dso inform the customer that the incoming POLR
will bill the customer for a depost and that the depost can be made in two
ingalments as will be described further in the notice from the incoming POLR.

If a POLR customer either requests service from the incoming POLR or is
terminated to the incoming POLR by the outgoing POLR, the outgoing POLR
shdl offset the customer'sfind bill againg the customer's deposit and refund any
remaining balance to the customer within 20 days from the customer's find
meter read date. The customer shdl be entitled to pay the deposit required by
the incoming POLR in two ingdlments in the manner provided in 825.478(f)(4)

of thistitle (relating to Credit Requirements and Deposits).

(p) Electric cooperative delegation of authority. An eectric cooperative that has adopted

customer choice may propose to delegate to the commission its authority to sdect a POLR

under PURA 841.053(c) in its certificated service area in accordance with this section.  After



PROJECT NO. 25360 ORDER PAGE 177 OF 219

@

notice and opportunity for comment, the commisson will, a its option, accept or rgect such

delegation of authority. If the commisson accepts the delegation of authority, the following

conditions will apply:

@

2

3

(4)

Q)

The board of directors will provide the commisson with a copy of a board resolution

authorizing such delegation of authority;

The delegation of authority will be made a least 30 days prior to the time the
commisson issues an invitaion for bids to establish a POLR for a contiguous or

surrounding POLR areg;

The delegation of authority will be for aminimum period corresponding to the period for
which the solicitation will be made;

The eectric cooperative wishing to ddegate its authority to desgnate a POLR will dso
provide the commission with the authority to apply the selection criteria and procedures
described in this section in sdecting the POLR within the eectric cooperative's
certificated service area; and

If the competitive bidding process that includes the eectric cooperative certificated area

fals, the commissonwill automaticaly reect the delegation of authority.

Reporting requirements. Each POLR and affilisted REP serving nonpaying customers of

competitive REPs dhdl file the following information with the commisson on a quarterly basis

beginning January of each year in a project established by the commisson for the receipt of such

information. Each quarterly report shal be filed within 30 days of the end of the quarter.
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Except as provided in paragraph (5) of this subsection, information filed by an affiliated REP in

accordance with paragreph (1) of this subsection will be made publicly available by the

commisson on an aggregated basis. Except as provided in subsection (5) of this section,

information filed by a POLR in accordance with paragraphs (2)-(4) of this subsection will be

made publicly available by the commisson for each POLR area.

@ For each month of the reporting quarter, the affiliated REP shall report:

(A)

(B)

(©

(D)

(E)

(F)

The number of resdentia customers who were disconnected for non-payment
and the number of those customers that were digible for the rate reduction
program under 825.454 of thistitle;

The number of residential customers who were transferred to the &ffilisted REP
by a compstitive REP for non-payment and the number of those customers that
were digible for the rate reduction program under §25.454 of thistitle;

The average amount owed to the affiliated REP by resdentid customers at the
time of disconnection;

The average amount owed to the afiliated REP by resdentid cusomers digible
for the rate reduction program at the time of disconnection;

The number of smal non-residential customers who were disconnected for non-
payment;

The average amount owed to the affilisted REP by smdl non-resdentia

customer's at the time of disconnection.
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©)

For each month of the reporting quarter, each POLR shdl report the tota number of
new customers acquired by the POLR and the following information regarding these
customers:

(A)  The number of customers digible for the rate reduction program pursuant to
§25.454 of thistitle;

(B)  The number of customers from whom a deposit was requested pursuant to the
provisions of §25.478 of thistitle and the average amount of deposit requested;

(©)  The number of customers from whom a deposit was received, including those
who entered into deferred payment plans for the deposit, and the average
amount of the deposit;

(D)  The number of customers whose service was physicaly disconnected pursuant
to the provisions of 825.483 of thistitle (relating to Disconnection of Service)
for falure to pay arequired deposit; and

(E)  Any explanatory data or narrative necessary to account for customers that were
not included in either subparagraph (C) or (D) of this paragraph.

For each month of the reporting quarter each POLR shall report the totd number of

customers to whom a disconnection notice was issued pursuant to the provisons of

§25.483 of thistitle and the following information regarding those customers:

(A)  The number of customers digible for the rate reduction program pursuant to

§25.454 of thistitle;
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Q)

(B)  The number of customers who entered into a deferred payment plan, as defined
by 85.480()) of this title (rlating to Bill Payment and Adjusments) with the
POLR;

(©)  The number of customers whose service was physicaly disconnected pursuant
to §25.483 of thistitle (relaing to Disconnection of Service);

(D)  The average amount owed to the POLR by each disconnected customer at the
time of disconnection; and

(E)  Any explanatory data or narrative necessary to account for customers that are
not included in either subparagraph (B) or (C) of this paragraph.

For the entirety of the reporting quarter, each POLR shal report the average number of

calendar days a customer received POLR sarvice.

Reports filed under this subsection are subject to release as public information unless the

reports or specific parts of the reports can be shown to be exempt from disclosure

under Chapter 552 of the Texas Government Code, commonly known as the Texas

Public Information Act (TPIA). If areporting entity contends that all or part of areport

is confidentid, then the reporting entity shdl file the information in accordance with the

requirements of 822.71(d) of this title (relating to Filing of Pleadings, Documents and

Other Materials). The reporting entity must submit in writing specific detalled reasons,

induding relevant legd authority, in support of its contentions that the materid is exempt

from disclosure under the TPIA. Al reports and parts of reports that are not marked as

confidentid will be automaticaly condgdered public information upon submitta. The
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vdidity of any dam of corfidentidity may be determined by the commisson through a
contested case proceeding, by the Office of the Attorney Generd pursuant to the

provisons of the TPIA, or both

)] Waiver of customer protection rules. The provisons of 825.475(d) of this title requiring
issuance of a revised terms of service statement to customers 45 days prior to any materia
change in the customer's terms of service shal not gpply with respect to the implementation of

the provisons of subsection (b)(3) of this section or §25.483(b) of thistitle.
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§25.478. Credit Requirements and Deposits.

@

Credit requirements for permanent resdential cusomers. A retal eectric provider
(REP) may require resdential customers to establish and maintain satisfactory credit as a
condition of providing service pursuant to the requirements of this section.

Q) Egdablishment of credit shdl not rdieve any cusomer from complying with the
requirements for payment of bills by the due date of the bill.

2 The credit worthiness of spouses established during shared service in the 12 months
prior to their divorce will be equaly applied to both spouses for 12 months immediately
after their divorce.

3 A resdentid customer of an afiliste REP or provider of lagt resort (POLR) can
demondtrate satisfactory credit usng any one of the criteria listed in subparagraphs (A)
through (D) of this paragraph. A competitive retaler may etablish other criteria by
which a customer can demondtrate satisfactory credit, S0 long as such criteria are not
discriminatory pursuant to 825.471(c) of this title (relating to Genera Provisons of
Customer Protection Rules).

(A) A reddentid cusomer may be deemed as having established satisfactory credit
if the customer:
() has been a customer of any REP or the ectric utility (prior to 2002)
within the two years prior to the customer's request for eectric service,

(i) isnot ddinquent in payment of any such dectric service account; and
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(B)

(©

(D)

(E)

(i) during the last 12 consecutive months of service was not late in paying a
bill more than once.
A resdentid customer may be deemed as having established satisfactory credit
if the customer possesses a satidfactory credit rating obtained through an
accredited credit reporting agency.
A resdentid customer may be deemed as having established satifactory credit
if the customer is 65 years of age or older and the customer's account with the
eectric utility (prior to 2002) or any other REP has not had a ddinquent
balance credit if the customer is 65 years of age or older and the customer's
incurred within the last 12 months for the same type of service gpplied for.
A resdentid customer may be deemed as having established satisfactory credit
if the customer has been determined to be a victim of family violence as defined
in the Texas Family Code §71.004, by a family violence center or by treating
medica personnd. This determination shdl be evidenced by submisson of a
certification letter developed by the Texas Council on Family Violence. The
certification letter may be submitted directly by use of a toll-free fax number to
the affiliate REP or POLR.
A resdentid customer may be deemed as having established satisfactory credit
if the customer is medicdly indigent. In order for a customer to be considered
medicaly indigent, the cusomer must make a demondtration that the following

criteriaae met.  Such demongration must be made annually:
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0] the customer's household income must be a or below 150% of the
poverty guidedines as certified by a governmentd entity or government
funded energy assstance program provider; and

(i) the customer or customer's spouse must have been certified by thet
person's physcian (for the purposes of this subsection, the term
"physician’ shdl mean any medicd doctor, doctor of osteopathy, nurse
practitioner, registered nurse, state-licensed socid workers, state-
licensed physicd and occupationd therapidts, and an employee of an
agency certified to provide home hedth services pursuant to 42 U.S.C.
81395 et seq) as being undble to perform three or more activities of
daly living as defined in 22 TAC 8218.2, or the customer's monthly
out-of-pocket medicd expenses must exceed 20% of the household's
grossincome.

() Pursuant to PURA 839.107(g), a REP who requires pre-payment by a metered
reSdentid customer as a condition of initiating service may not charge the
customer an amount for dectric service thet is higher than the price charged by
the POLR in the applicable transmisson and ditribution service territory.

(G)  The REP may obtain payment history information from the cusomer's previous
REP or from an accredited credit reporting agency. The REP shdl obtain the
customer's authorization pursuant to §25.474 of thistitle (relating to Selection or

Change of Retall Electric Provider), prior to obtaining such information from the
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(b)

(©

customer's prior REP. A REP dhdl maintan payment history information for
two years after electric service has been terminated to a customer in order to be
able to provide credit history information at the request of the former customer.
Additionaly, a REP may utilize credit reporting agencies to document customers
with poor credit/payment histories.
4 If satisfactory credit cannot be demongtrated by the residentid customer of an affiliste
REP or POLR usng these criteria, the customer may be required to pay a depost

pursuant to subsections (¢) and (d) of this section.

Credit requirements for nonresdential customers. A REP may edadlish
nondiscriminatory criteria to evauate the credit requirements for non-resdentia customers and
aoply those criteria in a nondiscriminatory manner.  If satisfactory credit cannot be
demondtrated by the non-resdential customer using the criteria established by the REP, the
customer may be required to pay a depost. No such deposit shdl be required if the customer

isagovernmentd entity.

Initial depodgits.

@ An dffiliate REP or POLR shdl offer a resdentia customer who is required to pay an
initid depogt the option of providing awritten letter of guarantee pursuant to subsection
(j) of this section, instead of paying a cash depost. The letter of guarantee may be

conditioned on the agreement of the guarantor to become or remain a customer of the
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(d)

2

©)

provider affiliate REP or POLR for the term during which the guarantee is in effect. If
the guarantor fails to become, or ceases to be, a cusomer of the affiliate REP or
POLR, the provider effiliste REP or POLR may require the customer who was
obligated to pay the initid deposit to pay such deposit as a condition of continuing the
contract for service.

An dfiliate REP or POLR shdl not require an initid depodt from an exising customer
unless the customer was late paying a bill more than once during the last 12 months of
sarvice or had service terminated or disconnected for nonpayment. The customer may
be required to pay this initid depost within ten days after issuance of a written
disconnection notice that requests such depost. The disconnection notice may be
issued concurrently with the request for depost. Instead of an initid depost, the
customer may pay the totad amount due on the current bill by the due date of the hill,
provided the customer has not exercised this option in the previous 12 months.

A competitive retailer that collects deposits from customers shdl do so pursuant to

subsections (f)- (i), (K), and (m) of this section.

Additional deposits by existing customers.

@

An dfiliate REP or POLR may request an additiond deposit if:
(A)  the average of the cusomer's actud billings for the last 12 months are at least

twice the amount of the origind estimated annua billings; and
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©)

(4)

(B) a termindion or disconnection notice has been issued or the account
disconnected within the previous 12 months.

A customer shdl pay an additiond depogt within ten days after the dffiliate REP or
POLR has issued a disconnection notice and requested the additional deposit.

Instead of an additiond deposit, aresidentid customer may pay the totad amount due on
the current hill by the due date of the bill, provided the customer has not exercised this
option in the previous 12 months.

An afiliate REP or the POLR may disconnect service if the additional depost is not
paid within ten days of the request, provided a written disconnection notice has been
issued to the customer. A disconnection notice may be issued concurrently with ether
the written request for the additional deposit or current bill. However, the affiliate REP
is not required to request an additionad depost as a condition of continuing service

unless such arequirement is contained within the REP's terms of service document.

Deposits for temporary or seasonal service and for weekend residences. A REP may

require a deposit sufficient to reasonably protect it againgt the assumed risk for temporary or

seasond service or weekend residences, as long as the policy is gpplied in a uniform and

nondiscriminatory manner.  These depodits shdl be returned according to guidelines set out in

subsection (K) of this section.

Amount of deposit.
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@

2

3

(4)

The totd of al depogts, initid and additiond, required by a REP, other than the POLR,

from any resdentid customer shdl not exceed an amount equivaent to the greater of

dther:

(A)  thesum of the estimated hillings for the next two months; or

(B)  one-sxthof the estimated annud hilling.

For the purpose of cdculating the amount of the depost, the estimated billings shall

include only charges for dectric service that are disclosed in the REPsterms of service

document provided to the customer.

The POLR shdl not collect a total deposit that exceeds an amount equivaent to one-

gxth of the estimated annud hilling.

If a cusomer is qudified for the rate reduction program under 825.454 of this title

(rdating to Rate Reduction Program), then such customer shall be digible to pay any

deposit that exceeds the actud estimated billing for the next month or one-twelfth of the

edimated annud billing in two ingtdlments. Notice of this option for cusomers digible

for the rate reduction program shdl be included in any written notice to a customer

requesting a deposit. The cusomer shdl have the obligation of providing sufficient

information to the REP to demondtrate that the customer is digible for the rate reduction

program.

(A)  Thefirg ingdlIment shall not exceed the greater of the estimated billing for the
next month or one-twefth of the estimated annud billing and shdl be due no

earlier than ten days after the issuance of written notification.
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(B)  The second ingdlment for the remainder of the deposit shdl be due no earlier
than 40 days after the issuance of written naotification. The REP or POLR shdl
issue a written notification regarding the remaining deposit amount due within 20
days, but no less than ten days, prior to the due date for the second deposit

ingalment.

Interest on deposits. A REP that requires a depost pursuant to this section shal pay interest
on that deposit at an annud rate at least equd to that set by the commission on December 1 of
the preceding year, pursuant to Texas Utilities Code §183.003 (relating to Rate of Interest). If
a deposit is refunded within 30 days of the date of deposit, no interest payment is required. I
the REP keeps the deposit more than 30 days, payment of interest shall be made retroactive to
the date of deposit.
@ Payment of the interet to the customer shdl be made annualy, if requested by the
customer, or at the time the deposit is returned or credited to the customer's account.
2 The deposit shall cease to draw interest on the date it is returned or credited to the
customer's account.
Notification to customers. When a REP requires a customer to pay a depost, the REP shadl
provide the customer written information about the provider's deposit policy, the customer's
right to post a guarantee in lieu of a cash deposit, how a customer may be refunded a depost,

and the circumstances under which a provider may increase a deposit. These disclosures shall
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()

be included ether in the Your Rights as a Customer disclosure or the REP's terms of service

document.

Records of deposits.

@ A REP that collects a deposit shall keep records to show:
(A)  thename and address of each depositor;

(B)  theamount and date of the deposit; and
(C)  eachtransaction concerning the deposit.

2 The REP that collects a deposit shall, upon the request of the customer, issue a receipt
of depogit to each customer paying adeposit and shdl provide means for a depositor to
establishadamif thereceiptislog.

3 The REP shdl maintain arecord of each unclaimed deposit for at least four years.

4 The REP shdl make areasonable effort to return unclaimed deposits.

Guarantees of resdential customer accounts. A guarantee agreement in lieu of a cash

deposit issued by any REP, if gpplicable, shdl conform to these minimum requirements:

@ A guarantee agreement between a REP and a guarantor shdl be in writing and shdl be
for no more than the amount of deposit the provider would require on the customer's
account pursuant to subsection (f) of this section. The amount of the guarantee shdl be

clearly indicated in the Sgned agreement. The REP may require, as a condition of the
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Q)

(6)

continuation of the guarantee agreement, tat the guarantor remain a customer of the

REP during the term of the guarantee agreement.

The guarantee shdl be voided and returned to the guarantor according to the provisions

of subsection (k) of this section.

Upon default by aresdentia customer, the guarantor of that customer's account shal be

respongble for the unpaid balance of the account only up to the amount agreed to in the

written agreement.

If the guarantor ceases to be a customer of the REP, the provider may treat the

guarantee agreement as in default and demand the amount of the cash deposit from the

resdentid customer as a condition of continuing service.

The REP shdl provide written notification to the guarantor of the customer's defaullt, the

amount owed by the guarantor, and the due date for the amount owed.

(A)  The REP gndl dlow the guarantor 16 days from the date of notification to pay
the amount owed on the defaulted account. If the Sxteenth day fals on a
holiday or weekend, the due date shdl be the next business day.

(B) The REP may transfer the amount owed on the defaulted account to the
guarantor's own dectric service bill provided the guaranteed amount owed is
identified separately on the bill as required by 825.479 of this title (relating to
Issuance and Format of Bills).

The REP may initiate termination of service (or disconnection of service for the POLR,

or any REP having disconnect authority) to the guarantor for nonpayment of the
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guaranteed amount only if the termination of service (or, where applicable, the

disconnection of service) was disclosed in the terms of service document, and only after

proper notice as described by paragraph (5) of this subsection and §25.482 of thistitle

(relating to Termination of Contract) or 825.483 of thistitle (relating to Disconnection of

Service).

(k) Refunding deposits and voiding letter s of guar antee.

@ Retention period for deposits and letters of guarantee.

(A)

(B)

(©

A deposit held by a POLR shdl be refunded when the customer has pad
POLR bhills for service for 12 consecutive resdentid billings or for 24
consecutive non-resdentid billings without having service disconnected for
nonpayment of a bill and without having more than two occasonsin which a bill
was ddlinquent.

A REP, other than the POLR, may keep a depost for the entire time a
customer receives dectric service from the REP.

Upon termination of a customer's dectric service, a REP shdl either transfer the
deposit plus accrued interest to the customer's new REP or promptly refund the
deposit plus accrued interest to the customer, a the customer's direction. The
REP may subtract from the amount refunded any amounts sill owed by the
customer to the REP. If the REP obtained a guarantee, such guarantee shdl be

voided and returned to the guarantor. Alterndively, the REP may provide the
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guarantor with written documentation that the contract has been voided. If the

customer does not meet these refund criteria, the depodgit and interest or the

letter of guarantee may be retained.
If a customer's service is not connected, or is terminated or disconnected, the REP dhdll
promptly void and return to the guarantor al letters of guarantee on the account or
provide written documentation that the contract has been voided, or refund the
customer's deposit plus accrued interest on the baance, if any, in excess of the unpaid
bills for service furnished. Similarly, if the guarantor's service is not connected, or is
terminated or disconnected, the REP shdl promptly void and return to the guarantor dl
letters of guarantee or provide written documentation that the guarantees have been
voided. This provison does not goply when the customer or guarantor moves or
changes the address where service is provided, as long as the customer or guarantor
remains a customer of the REP.
A REP shd| terminate a guarantee agreement when the customer has paid its billsfor 12
consecutive months without service being disconnected for nonpayment and without

having more than two delinquent payments.

Re-establishment of credit. Every customer who previoudy has been a customer of the REP

and whose sarvice has been terminated or disconnected for nonpayment of bills or theft of

sarvice by that customer (meter tampering or bypassing of meter) may be required, before

savice is reingated, to pay al amounts due to the REP or execute a deferred payment
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agreement, if offered, and reestablish credit. Upon request, the REP shdl reasonably
demondtrate the amount of eectric service received, but not paid for, and the reasonableness of
any charges for the unpaid service, and any other charges required to be paid as a condition of

electric service restoration to such premise.

Upon sale or transfer of company. Upon the sadle or trandfer of a REP or the designation of
an dternative POLR for the customer's eectric service, the sdller or transferee shdl provide the
legal successor to the original provider al deposit records, provided that the deposits were not

returned to the customers and the legal successor accepts transfer of such deposts.

§25.480. Bill Payment and Adjustments.

@

(b)

Application. This section gpplies to a retall dectric provider (REP) that is responsible for
issuing dectric sarvice billsto retall cusomers, unless the REP is issuing a consolidated bill (both
energy services and transmission and distribution services) on behdf of an dectric cooperative
or municipaly owned utility. This section does not goply to a municipdly owned utility or

electric cooperdive issuing billsto its customersin its own sarvice territory.

Bill due date. A REP shdl state a payment due date on the bill which shdl not be less than 16
days after issuance. The issuance date is the issuance date on the bill or, if there is no issuance

date on the hill, the postmark date on the envelope. A payment for dectric service is ddinquent
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(d)

if not received by the REP or a the REP's authorized payment agency by the close of business
on the due date. If the Sixteenth day falls on a holiday or weekend, then the due date shall be

the next business day after the Sixteenth day.

Penalty on ddinquent bills for electric service. A one-time pendty not to exceed 5.0%
may be charged on a ddinquent bill for eectric servicee No such pendty shdl apply to
resdential or small commercid customers served by the provider of last resort (POLR), or to
customers receiving a low-income discount pursuant to the Public Utility Regulatory Act
(PURA) 839.903(h). The 5.0% pendty on ddinquent bills may not be applied to any balance
to which the pendty has dready been gpplied. A bill issued to a Sate agency, as defined in the
Government Code, Chapter 2251, shall be due and bear interest if overdue as provided in

Chapter 2251.

Overbilling. If charges are found to be higher than authorized in the REPs terms and

conditions for service, then the customer's bill shall be corrected.

@ The correction shal be made for the entire period of the overbilling.

2 If the REP corrects the overbilling within three hilling cycles of the error, it need not pay
interest on the amount of the correction.

3 If the REP does not correct the overcharge within three billing cycles of the error, it shall

pay interest on the amount of the overcharge a the rate set by the commission.
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(A)  Interest on overcharges that are not adjusted by the REP within three billing
cyces of the hill in error shdl accrue from the date of payment or from the
issuance date of the erroneous hill.

(B)  All interest shal be compounded monthly based on the approved annud rate.

(©)  Interest shdl not goply to leveing plans or estimated hillings.

Underbilling. If charges are found to be lower than authorized by the REPs terms and

conditions of sarvice, or if the REP fals to hill the customer for sarvice, then the customer's hill

may be corrected.

@

)

3

(4)

The REP may backbill the cusomer for the amount that was underbilled. The
backbilling shdl not include charges that extend more than six months from the date the
eror was discovered unless the underbilling is a result of theft of service by the
custome.

The REP may terminate service, or the POLR may disconnect service, if the customer
falsto pay the additiona charges within areasonable time.

If the underbilling is $50 or more, the REP shdl offer the customer a deferred payment
plan option for the same length of time as that of the underbilling. A deferred payment
plan need not be offered to a customer whose underpayment is due to theft of service.
The REP shdl not charge interest on underbilled amounts unless such amounts are found
to be the result of theft of service (meter tampering, bypass, or diverson) by the

customer, as defined in 825.126 of this title (relating to Meter Tampering). Interest on
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underbilled amounts shal be compounded monthly a the annud rate. Interest shdl

accrue from the day the customer is found to have first stolen the service.

Disputed bills. If there is a dispute between a customer and a provider about the REP's hill
for any service hilled on the retall eectric bill, the REP shdl promptly investigate and report the
results to the customer. The provider shdl inform the customer of the complaint procedures of
the commission pursuant to 825.485 of this title (relating to Customer Access and Complaint

Handling).

Alter nate payment programsor payment assistance.

@ Notice required. When a customer contacts a REP and indicates inability to pay abill
or a need for assstance with the hill payment, the REP shdl inform the customer of dl
dternative payment and payment assistance programs that are offered by or available
from the REP, such as hill payment assstance, deferred payment plans, disconnection
moratoriums for theill, or low-income energy assistance programs, as gpplicable, and of
the digibility requirements and procedure for gpplying for each.

)] Bill payment assistance programs.

(A) Each REP dndl implement a bill payment assstance program for resdentia
cusomers. At aminimum, such a program shdl solicit voluntary donations from
customers by a check-off box on theretall dectric hill.

(B) Each REP shdl provide an annud report to the commission summarizing:



PROJECT NO. 25360 ORDER PAGE 198 OF 219

)

0] the total amount of customer donations,

(i) the amount of money set asde for bill payment assstance;

(i) the assstance agency or agencies sdected to disburse funds to
customers, and

(iv)  the amount of money provided to each assstance agency to disburse
funds to customers.

(C©)  An assgtance agency sdected by a REP to disburse bill payment assstance
funds shdl not discriminate in the distribution of such funds to customers based
on the customer's race, creed, color, nationd origin, ancestry, sex, marita
datus, lawful source of income, disahility, familid status, location of customer in
an economicaly distressed geographic area, or qudification for low-income or

energy efficiency services.

Level and average payment plans. A REP shdl offer alevel or average payment plan to its
cusomers. A REP dhdl not limit participation to only credit-worthy cusomers. A REP may
collect under-recovered costs from a customer annudly, or upon termination of service to the
customer. A REP shdl refund any over-recovered amounts to customers annudly, or upon
termination of service to the cusomer. Additionaly, a REP may initiate its norma collection
activity if a customer fals to make a timey payment according to such a plan. All details
concerning alevdized or average payment program shdl be disclosed in the customer's terms of

sarvice document.
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Payment arrangements. A payment arrangement is any agreement between the REP and a
customer that dlows a customer to pay the outstanding bill after its due date, but before the due
date of the next hill. If the REP issued a termination notice (or in the case d the POLR, a
disconnection notice) before the payment arrangement was made, that termination or
disconnection should be suspended until after the due date for the payment arrangement. If a
customer does not fulfill the terms of the payment arrangement, service may be terminated (or
disconnected in the case of the POLR) after the later of the due date for the payment
arangement or the termination or disconnection date indicated in the notice, without issuing an
additiona disconnection noticee. A REP may switch terminated customers to the POLR by

notifying the registration agent.

Deferred payment plans. A deferred payment plan is an arrangement between the REP and

a customer that dlows a cusomer to pay an outsanding bill in ingalments that extend beyond

the due date of the next bill. A deferred payment plan may be etablished in person or by

telephone, but dl deferred payment plans shdl be confirmed in writing by the REP.

@ A REP may offer a deferred payment plan to any resdentid customer who has
expressed an inability to pay hisor her bill.

2 A REP shdl offer a deferred payment plan to a customer who has been underbilled, as

described in subsection (€) of this section, or to customers who qudify for such plans
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(4)

Q)

(6)

pursuant to §825.482(g) of thistitle (relating to Termination of Contract) or §25.483())

of thistitle (relating to Disconnection of Service).

An affiliate REP or POLR shdl offer such plans unless the customer:

(A)  has been issued more than two termination or disconnection rotices during the
preceding 12 months; or

(B)  hasrecaved service from the affiliate REP or POLR for less than three months,
and the customer lacks:

() aufficient credit; or
(i) a satifactory history of payment for eectric service from a previous
REP (or its predecessor dectric utility).

Any deferred payment plans offered by a REP shdl be implemented in a non+

discriminatory manner, according to the provisons of this subsection.

Every deferred payment plan offered by a REP shdl provide that the delinquent amount

be pad in equd ingtdlments over a least three hilling cycles.

A copy of the deferred payment plan shal be provided to the customer and:

(A)  ghdl include a gatement, in type no smaller than 14 point Sze, that states "If you
are not satisfied with this agreement, or if the agreement was made by telephone
and you fed this does not reflect your understanding of that agreement, contact
your retail eectric provider." In addition, where the customer and the REPs
representative or agent meet in person, the representative shdl read the

preceding Satement to the customer. The REP shdl provide information to the
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(D)

(E)
(F)

(&

(H)

customer in English or Spanish as necessary to make the preceding required
Statement understandable to the customer;

may include a 5.0% pendty for late payment but shdl not include a finance
charge;

shdl gate the length of time covered by the plan;

shd| gtate the totd amount to be paid under the plan;

shdl gtate the specific amount of each ingtdliment;

shdl dlow for the termination or disconnection of service (as appropriate) if the
customer does not fulfill the terms of the deferred payment plan, and shdl date
the terms for disconnection or termination of service;

shdl not refuse a customer participation in such aprogram on any basis set forth
in 825.471(c) of thistitle (relating to Generd Provisons of Customer Protection
Rules); and

ghdl dlow ether the cusomer or the REP to initiate a renegotiation of the
deferred payment plan if the customer's economic or financid circumstances

change subgtantidly during the time of the deferred payment plan.

A REP may pursue termination of service (or disconnection of service in the case of the

POLR or a REP with disconnect authority pursuant to §25.483(b) of this title (relaing

to Disconnection of Service)) when a customer does not meet the terms of a deferred

payment plan. However, sarvice shdl not be terminated or disconnected until

appropriate notice has been issued, pursuant to 825.483 of thistitle or 825.482 of this



PROJECT NO. 25360 ORDER PAGE 202 OF 219

(k)

title, as gpplicable, to the customer indicating that the customer has not met the terms of
the plan. The REP may renegotiate the deferred payment plan agreement prior to
disconnection. If the customer does not fulfill the terms of the plan, and the customer
was previoudy provided a disconnection notice or termination notice for the outstanding

amount, no additiond disconnection or termination notice shal be required.

Allocation of partial payments. A REP shdl dlocate a partid payment by the customer first
to the oldest baance due for dectric service, followed by the current amount due for eectric
sarvice. When there is no longer a baance for eectric service, payment may be gpplied to
other non-eectric services hilled by the REP. A contract for dectric service cannot be

terminated for non-payment of non-electric services.

825.482. Termination of Contract.

@

(b)

Applicability. This section applies only with respect to customers who are subject to
termination, but not disconnection, by their retail eectric provider (REP)' pursuant to §25.483

of thistitle (relating to Disconnection of Service).

Termination policy. A REP other than a REP that is authorized to disconnect for nonpayment

pursuant to the provisons of §825.483(b) of this title may terminate its contract with a customer
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for nonpayment of dectric service charges and, if no other REP extends service to that
customer, service shall be offered by the POLR until September 24, 2002, and theresfter by the
afiliated REP. If acustomer makes payment or satisfactory payment arrangements prior to the
termination date, a REP shdl continue serving the cusomer under the exiding terms and
conditions that were in effect prior to the issuance of atermination notice. If a REP choosesto
terminate its contract with a customer, it shdl follow the procedures in this section, or modify
them in ways that are more generous to the customer in terms of the cause for termination, the
timing of the termination notice, and the period between notice and termination. Nothing in this

section shdl be interpreted to require a REP to terminate its contract with a customer.

Termination prohibited A REP may not terminate its contract with a customer for any of the

following reasons.

@ delinquency in payment for dectric service by a previous occupant of the premisesif the
occupant is not of the same household,;

2 falureto pay for any charge that is not related to dectric service,

3 falure to pay for a different type or class of dectric utility service unless charges for
such service were included on that account's bill at the time service was initisted;

4 falure to pay charges arisng from an underbilling, except theft of service, more than Sx

months prior to the current billing;
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) falure to pay disputed charges until a determination as to the accuracy of the charges
has been made by the REP or the commission, and the customer has been notified of
this determination;

(6) falure to pay charges arisng from an underbilling due to any faulty metering, unless the
meter has been tampered with or unless such underbilling charges are due under
§25.126 of thistitle (relating to Meter Tampering); or

) falure to pay an estimated hill other than a bill rendered pursuant to an approved meter-
reading plan, unless the transmisson and digtribution utility is unable to read the meter

due to circumstances beyond its control.

Termination on holidays or weekends. Unless requested by the customer, a REP shdl not

terminate a contract for eectric service on holidays or weekends.

Termination due to abandonment by the REP. A REP shdl not abandon a customer or a
sarvice area without advance written notice to its cusomers and the commission and approva
from the commisson. In the event a provider terminates a customer's contract due to

abandonment, that provider shdl not collect or attempt to collect pendties from that customer.

Termination of energy assistance clients. A REP shdl not terminate a contract for service

to a ddinquent residentid customer for a billing period in which the provider receives a pledge,
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letter of intent, purchase order, or other notification that an energy assstance provider is

forwarding sufficient payment to continue service.

Extreme weather. A REP shal not seek to terminate a residential customer's contract for
electric service due to non-payment during an extreme weether emergency. A REP dhdl offer
resdentid customers a deferred payment plan that complies with the requirements of §25.480
of this title (relaing to Bill Payment and Adjustments) for bills that become due during the
westher emergency. The term "extreme westher emergency” means the weather conditions

described in 825.483 of thistitle (relaing to Disconnection of Service).

Termination notices. Except as provided in 825475 of this title (relating to Information
Disclosures to Resdentid and Smal Commercid Customers) a REP may issue a notice of
termination of contract. Any termination notice shdl:

Q) not be issued before the first day after the bill is due, to enable the REP to determine
whether the payment was received by the due date. Payment of the delinquent bill at
the REP's authorized payment agency is considered payment to the REP.

2 be a separate mailing or hand delivered with a Stated date of termination with the words
"termination notice' or amilar language prominently displayed. A REP may send an
additiond notice by email or facsimile

3 have a termination date that is not a holiday or weekend day and that is not less than ten

days after the noticeis issued.
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Contents of termination notice. Any teminaion notice dhdl include the following

information:

@ The reasons for the termination of the contract;

2 The actions, if any, that the customer may take to avoid the termination of the contract;

3 If the customer is in default, the amount of dl fees or charges which will be assessed
agang the customer as a result of the default under the contract, if any, as set forth in
the REP'sterms of service document provided to the customer;

4 The amount overdue, if gpplicable;

) A toll-free telephone number that the customer can use to contact the REP to discuss
the notice of termination or to file a complaint with the REP, and the following statement:
"If you are not satisfied with our response to your inquiry or complaint, you may file a
complaint by cdling or writing the Public Utility Commisson of Texas P.O. Box
13326, Austin, Texas, 78711-3326; Telephone: (512) 936-7120 or toll-free in Texas
at (888) 782-8477. Hearing and gpeech impared individuds with text telephones
(TTY) may contact the commission at (512) 936-7136. Complaints may aso be filed
electronically at www.puc.state.tx.us'ocp/complants/complain.cfm.”

(6) A datement that informs the customer of the right to obtain services from another

licensed REP, induding the affiliated REP or a POLR, and that information about other
REPs, the dfiliated REP, or the POLR can be obtained from the commisson and the

POLR. Cusgtomers that do not exercise ther right to choose another REP shdl have
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their dectric service transferred to the POLR or the affiliated REP, if termination is for
non-payment, in accordance with the applicable rules or protocols, and may be
required to pay adeposit, or prepay, to receive ongoing eectric service. The REP shdll
not state or imply that nonpayment by the customer will result in physica disconnection
of eectricity or affect the customer's ability to obtain eectric service from another REP,
the affiliated REP, or the POLR.

If a deposit is being hed by the REP on behaf of the customer, a satement that the
deposit will be gpplied againg the find hill (if gpplicable) and the remaining deposit will
be either returned to the customer or transferred to the new REP, at the customer's
designation.

The avallability of deferred payment or other billing arrangements, if any, from the REP,
and the avallability of any Sate or federa energy assstance programs and information
on how to get further information about those programs.

A description of the activities that the REP will use to collect payment, including the use
of debt collection agencies, smdl clams court and other legd remedies dlowed by law,

if the customer does not pay or make acceptable payment arrangements with the REP.

Notification of the registration agent. After the expiration of the notice period in subsection

(h) of this section, a REP shdl notify the regidration agent of a switch request in a manner

established by the regidtration agent so that the customer will recaeive service from the ffiliated

REP pursuant to 825.43(b)(2) and (3) of this title (relating to the Provider of Last Resort
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(POLR) or the POLR pursuant to §25.43(b)(1) and (4) and (d) of thistitle, unless the customer

selects another REP or the POLR prior to the effective date of the switch.

(k) Customer's right to terminate a contract without penalty. As disclosed in the customer's
terms of service document, a customer may terminate a contract without penaty in the event:
Q) The customer moves to another premises,
2 Market conditions change and the contract dlows the REP to terminate the contract
without pendty in response to changing market conditions; or
3 A REP natifies the customer of a materid change in the terms and conditions of ther
sarvice agreement.
§25.483. Disconnection of Service.
@ Disconnection and reconnection policy. Only a tranamisson and didribution utility,

municipaly owned utility, or dectric cooperative shdl perform physica disconnections and
reconnections. Unless otherwise stated, it is the repongibility of aretail eectric provider (REP)
to request such action from the appropriate transmisson and didribution utility, municipaly
owned utility, or dectric cooperative in accordance with that entity's rdevant taiffs in
accordance with the requirements of the Electric Religbility Council of Texas, and in compliance
with the requirements of this section. If a REP chooses to have a customer's dlectric service

disconnected, it shall follow the proceduresin this section or procedures that are more generous
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to the customer in terms of the cause for disconnection, the timing of the disconnection notice,

and the period between notice and disconnection. Nothing in this section shdl be interpreted to

require a REP to disconnect a customer.

Disconnection authority.

@

2

The provider of last resort (POLR) and, beginning September 24, 2002, any REP may
authorize the disconnection of alarge non-resdentid customer, asthat termis defined in
§25.43 of thistitle (relating to Provider of Last Resort (POLR)), unlessthat customer is
receiving service under a contract entered into prior to September 24, 2002, the origind
term of which has not expired at the time transfer to POLR is requested, and if the
contract makes no provison for waiver of the customer's right to be transferred to the
POLR for non-payment.

Until October 1, 2004, and except as provided in subsection (d) of this section, only the
afiliated REP or the POLR may authorize disconnection of residentid and small non-
resdentid customers, as those terms are defined in 825.43 of this titlte. No later than
June 1, 2004, commission saff shall file a report with the commisson assessing the
potential impact on the public interest of authorizing al REPs to disconnect residentia

and smal non-resdential customers. On or before October 1, 2004, the commission
shal make a determination as to whether authorizing al REPs to disconnect would be
contrary to the public interest, taking into consderation such factors as the impact on

the retall market as a whole and the likdihood of unauthorized disconnections. If the
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commisson determines that authorizing al REPs to disconnect is not contrary to the
public interest, REPs shall have such authority as of October 1, 2004, or another date
determined by the commission, and after that date resdentid and smdl non-resdentia

customers shdl not be transferred to their affiliated REP for non-payment.

Disconnection with notice. A REP having disconnection authority under the provisons of

subsection (b) of this section, including the POLR, may authorize the disconnection of a

customer's electric service after proper notice and not before the first day after the

disconnection date in the notice for any of the following reasons.

@

)
©)

(4)

Q)

falure to pay abill owed to the REP or to make deferred payment arrangements by the
date of disconnection stated on the disconnection notice;

failure to comply with the terms of a deferred payment agreement made with the REP,
violation of the REP'S terms and conditions on usng service in a manner that interferes
with the service of others or the operation of nonstandard equipment, if a reasonable
attempt has been made to notify the customer and the customer is provided with a
reasonable opportunity to remedy the Situation;

falure to pay a depost as required by 825478 of this title (relating to Credit
Requirements and Deposits); or

falure of the guarantor to pay the amount guaranteed, when the REP has a written
agreement, signed by the guarantor, that alows for disconnection of the guarantor's

savice.
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(d) Disconnection without prior notice. Notwithstanding any contrary provison of subsection
(b) of this section, any REP may, a any time, authorize disconnection of a customer's electric
service without prior notice for any of the following reasons:

@ Where a known dangerous condition exists for as long as the condition exists. Where
reasonable, given the nature of the hazardous condition, the REP, or its agent, shdl post
anotice of disconnection and the reason for the disconnection at the place of common
entry or upon the front door of each affected resdentia unit as soon as possible after
service has been disconnected;

)] Where srvice is connected without authority by a person who has not made application
for service;

3 Where sarvice is reconnected without authority after disconnection for nonpayment;

4 Where there has been tampering with the equipment of the transmission and distribution
utility, municipaly owned utility, or eectric cooperative; or

) Where there is evidence of theft of service.

(e Disconnection prohibited A REP having disconnection authority under the provisons of
subsection (b) of thissection shal not authorize a disconnection for nonpayment of a cusomer's
electric service for any of the following reasons.

Q) Deinquency in payment for dectric service by a previous occupant of the premises,
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()

2

©)

(4)

Q)

(6)

(")

Failure to pay for any charge that is not for dectric service regulated by the commission,
including competitive energy service, merchandise, or optiond services,

Failure to pay for a different type or class of eectric service unless charges for such
service were included on that account's bill at the time service was initisted;

Failure to pay charges resulting from an underbilling, except theft of service, more than
gx months prior to the current hilling;

Falure to pay disputed charges, except for the amount under dispute, until a
determination as to the accuracy of the charges has been made by the REP or the
commission, and the customer has been notified of this determination;

Falureto pay charges arisng from an underbilling due to any faulty metering, unless the
meter has been tampered with or unless such underbilling charges are due under
§25.126 of thistitle (relating to Meter Tampering); or

Falure to pay an edimated bill other than a bill rendered pursuant to an approved
meter-reading plan, unless the REP is unable to obtain the meter reading due to

circumstances beyond its control.

Disconnection on holidays or weekends. Unless a dangerous condition exists or the

customer requests disconnection, a REP having disconnection authority under the provisions of

subsection (b) of this section shdl not request disconnection of a customer's eectric service for

nonpayment on a holiday or weekend, or the day immediately preceding a holiday or weekend,

unless the REP's personnd are avallable on those days to take payments and request
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)

reconnection of service and personnd of the transmisson and didribution utility, municipaly

owned utility, or eectric cooperative are available to reconnect service.

Disconnection due to abandonment by the POLR. A POLR shdl not abandon a customer
or a service area without written notice to its customers and gpprova from the commission, in

accordance with 825.43 of thistitle (relating to Provider of Last Resort (POLR)).

Disconnection of ill and disabled A REP having disconnection authority under the

provisons of subsection (b) of this section shall not authorize a disconnection for nonpayment of

electric sarvice a a permanent, individualy metered dwelling unit of addinquent cusomer when

that customer establishes that disconnection of service will cause some person resding a that

resdence to become serioudy ill or more serioudly ill.

Q) Each time a customer seeks to avoid disconnection of service under this subsection, the
customer shdl accomplish dl of the following by the stated date of disconnection:

(A) Have the person's atending physician (for purposes of this subsection, the
"physician’ shal mean any public hedth officid, incuding medica doctors,
doctors of osteopathy, nurse practitioners, registered nurses, and any other
smilar public hedth officid) cdl or contact the REP by the dated date of
disconnection;

(B) Have the person's atending physician sibmit a written statement to the REP,

and
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(C)  Enter into adeferred payment plan.
2 The prohibition againgt service disconnection provided by this subsection shal last 63
days from the issuance of the bill for eectric service or a shorter period agreed upon by

the REP and the customer or physician.

Disconnection of energy assistance clients. A REP having disconnection authority under
the provisons of subsection (b) of this section shdl not authorize a disconnection for
nonpayment of electric service to a ddinquent resdentia customer for a billing period in which
the REP receives a pledge, |etter of intent, purchase order, or other notification that the energy

assistance provider is forwarding sufficient payment to continue service.

Disconnection during extreme weather. A REP having disconnection authority under the
provisons of subsection (b) of this section shall not authorize a disconnect for nonpayment of
electric service for any customer in a county in which an extreme weether emergency occurs. A
REP dhdl offer reddentid customers a deferred payment plan tha complies with the
requirements of §25.480 of this title (rdating to Bill Payment and Adjusments) for hills that
become due during the weather emergency. Theterm "extreme weather emergency” shdl mean
aday when:
Q) the previous day's highest temperature did not exceed 32 degrees Fahrenheit, and the
temperature is predicted to remain at or below that level for the next 24 hours anywhere

in the county, according to the nearest National Wesather Service (NWS) reports; or
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2 the NWS issues a heat advisory for a county, or when such advisory has been issued on

any one of the preceding two cdendar daysin a county.

(k) Disconnection of master-metered apartments. When abill for dectric service is ddinquent
for a master-metered apartment complex:

Q) The REP having disconnection authority under the provisons of subsection (b) of this
section shal send a notice to the customer as required by subsection (1) of this section.
At the time such natice is issued, the REP, or its agents, shal dso inform the customer
that notice of possble disconnection will be provided to the tenants of the apartment
complex in Sx daysif payment is not made before thet time.

2 At least 9x days after providing notice to the customer and at least four days before
disconnecting, the REP shdl post a minimum of five notices in conspicuous aress in the
corridors or other public places of the gpartment complex. Language in the notice shdl
be in large type and shdl read: "Notice to resdents of (name and address of gpartment
complex): Electric service to this gpartment complex is scheduled for disconnection on

(date), because (reason for disconnection).”

()] Disconnection notices. A disconnection notice for nonpayment shal:
@ not be issued before the first day after the hill is due, to enable the REP to determine
whether the payment was received by the due date. Payment of the ddinquent bill at

the REP's authorized payment agency is considered payment to the REP,
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(m)

2

©)

(4)

be a separate mailing or hand delivered notice with a stated date of disconnection with
the words "disconnection notice' or Smilar language prominently displayed;

have a disconnection date that is not a holiday or weekend day, and is not less than ten
days after the notice isissued;

include a statement notifying the customer that if the customer needs assistance paying
the bill by the due date, or isill and unable to pay the hill, the customer may be able to
make some dternaie payment arrangement, establish a deferred payment plan, or
possibly secure payment assstance. The notice shdl adso advise the customer to

contact the provider for more information.

Contents of disconnection notice. Any discomection notice shdl indude the following

information:

Q) The reason for disconnection;

2 The actions, if any, that the customer may take to avoid disconnection of service;

3 The amount of dl fees or charges which will be assessed againg the customer as a result
of the default;

4 The amount overdue;

(5) A toll-free telephone number that the customer can use to contact the REP to discuss

the notice of disconnection or to file a complaint with the REP, and the following
datement: "If you are not satisfied with our response to your inquiry or complaint, you

may file a complaint by caling or writing the Public Utility Commisson of Texas, P.O.



PROJECT NO. 25360 ORDER PAGE 217 OF 219

(6)
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(8)

©)

Box 13326, Austin, Texas, 78711-3326; Telephone: (512) 936-7120 or toll-freein
Texas at (888) 782-8477. Hearing and speech impared individuds with text
telephones (TTY) may contact the commisson at (512) 936-7136. Complaints may
aso befiled dectronicdly at www.puc.gtate.tx.us/ocp/complaints’complain.cfm; ™

A datement that informs the customer of te right to obtain services from another
licensed REP, and that information about other REPs can be obtained from the
commisson;

If a deposit is being held by the REP on behdf of the customer, a statement that the
deposit will be gpplied against the find hill (if gpplicable) and the remaining deposit will
be either returned to the customer or transferred to the new REP, at the customer's
designation;

The availability of deferred payment or other billing arrangements, if any, from the REP,
and the avallability of any date or federd energy assstance programs and information
on how to get further information about those programs; and

A description of the activities that the REP will use to collect payment, including the use
of debt collection agencies, smdl claims court and other legd remedies dlowed by law,

if the customer does not pay or make acceptable payment arrangements with the REP.


www.puc.state.tx.us/ocp/complaints/complain.cfm
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Reconnection of service. Upon a cusomer's sdatisfactory correction of reasons for
disconnection, the REP shdl natify the transmission and digtribution utility, municipaly owned
utility, or eectric cooperative, within one day, to reconnect the customer's dectric service and

shdl reingate the service.
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This agency hereby certifies that the rules, as adopted, have been reviewed by legal counsel and
found to be a valid exercise of the agency's legd authority. It is therefore ordered by the Public Utility
Commission of Texas that new 825.43, relating to Provider of Last Resort (POLR) and amendments to
8825478, relating to Credit Requirements and Deposts, 25.480, rdating to Bill Payment and
Adjustments; 25.482, relating to Termination of Contract; and 25.483, relaing to Disconnection of
Service are hereby adopted with changes to the text as proposed. The commission adopts the reped of

exiding §25.43, rdating to Provider of Last Resort (POLR) with no changes as published.

ISSUED IN AUSTIN, TEXASON THE 23rd DAY OF AUGUST 2002.

PUBLIC UTILITY COMMISSION OF TEXAS

Rebecca Klein, Chairman

Brett A. Perlman, Commissioner



