PROJECT NO. 38675

AMENDMENTS TO CUSTOMER § PUBLICUTILITY COMMISSION
PROTECTION RULES RELATING TO 8§
PREPAID SERVICE 8 OF TEXAS

ORDER ADOPTING REPEAL OF §25.498 AND NEW §25.498
AS APPROVED AT THE APRIL 14, 2011 OPEN MEETING
The Public Utility Commission of Texas (commission) adopts the repeal of 825.498, relating to
Prepaid Electric Service Using Customer-Premise Prepayment Devices, with no changes to the
proposed text and new 825.498, relating to Prepaid Service, with changes to the proposed text as
published in the October 29, 2010 issue of the Texas Register (35 TexReg 9605). The new rule
addresses the requirements for a retail electric provider (REP) to offer a service option whose
normal billing arrangement provides for payment before the rendition of service (prepaid
service). The new rule is a competition rule subject to judicial review as specified in Public
Utility Regulatory Act (PURA) 839.001(e). Project Number 38675 is assigned to this

proceeding.

The motivation behind this rulemaking proceeding is the extensive deployment of advanced
meters that is underway in the areas that are subject to retail competition and the fact that many
REPs are beginning to offer prepaid service that takes advantage of the capabilities of the
advanced meters. The current §25.498 addresses prepaid service with an advanced meter or
other equipment that provides access to near real-time consumption information and remote
connection and disconnection of service (customer prepayment device or system or CPDS). The

current rule was adopted without any direct experience of REPs offering and customers using
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prepaid service with advanced meters, and subsequent experience suggests that the rule can be
improved.

The commission’s objectives for the new rule are to establish a set of baseline protections for
customers, while giving REPs broad latitude in developing prepaid service options for
customers. A prepaid service option is likely to be a new development for most customers that
take advantage of it, and the commission believes that it is important to establish a baseline of
customer protections because of the significant differences between the traditional (postpaid)
model and the prepaid model. At the same time, the experience of the postpaid model is that
different customers have different preferences, and the commission believes that experience with
prepaid service under the new rule will also show that different customers prefer different
options. Giving REPs broad latitude should result in a diversity of options, many of which are
likely to be attractive to large numbers of customers. The prepaid model also has significant
advantages for customers, particularly the substitution of a prepayment (which will have a cap of
$75) for a deposit (which could be as high as several hundred dollars) and customers’ ability to
make payments at amounts and intervals they choose. The commission also believes that
competition will spur REPs to offer terms that are more attractive to customers than the baseline

protections afforded in the rule, as they design options intended to attract customers.

The commission received comments on the proposed new rule from AEP Texas Central
Company, AEP Texas North Company, CenterPoint Energy Houston Electric, LLC, Oncor
Electric Delivery Company LLC, and Texas-New Mexico Power Company (collectively, Joint
TDUSs); dPi Energy, LLC (dPi); Main Street Energy LLC (Main Street); MXenergy Electric Inc.

(MXenergy); Nations Power; Office of Public Utility Counsel (OPUC); Reliant Energy Retail
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Services, LLC (Reliant); the Retail Electric Provider Coalition (REP Coalition); State
Representative Sylvester Turner; Tarrant County Department of Human Services (TCDHS);
Texas Association of Community Action Agencies (TACAA); Texas Legal Services Center and
Texas Ratepayers’ Organization to Save Energy (TLSC/TXROSE); and Young Energy, LLC
(Young). TLSC/TXROSE stated that its reply comments were joined and supported by State

Representative Sylvester Turner, TCDHS, and Smart UR Citizens.

The REP Coalition was composed of Acacia Energy, LLC; Andeler Power; Andeler Retail;
Apollo Power and Light, LLC; Alliance for Retail Markets (ARM); CPL Retail Energy, LP;
ePsolutions, Inc; Fulcrum Retail Holdings LLC (Amigo Energy and Tara Energy); PenStar
Power, LLC; Pocket Power; Texas Energy Association for Marketers (TEAM); TXU Energy
Retail Company LLC; and WTU Retail Energy, LP. The participating members of ARM with
respect to the REP Coalition’s comments were Direct Energy, LP; Gexa Energy, LP; First
Choice Power Special Purpose, LP; GDF SUEZ Energy Resources North America, Inc.; and
Champion Energy Services, LLC. The participating members of TEAM with respect to the REP
Coalition’s comments were Accent Energy; Amigo Energy; Bounce Energy; Cirro Energy;
Hudson Energy Services; Just Energy; StarTex Power; Stream Energy; Tara Energy; and
TriEagle Energy. Acacia Energy, LLC; Andeler Power; Andeler Retail; Apollo Power and
Light, LLC; ePsolutions, Inc; PenStar Power, LLC; and Pocket Power also filed joint comments
as the REP Group. Finally, CPL Retail Energy, L.P.; Direct Energy, L.P.; First Choice Special
Purpose, L.P.; WTU Retail Energy, L.P.; and ARM filed comments. The ARM filed comments,

with the following participating members: Direct Energy LP; First Choice Power Special
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Purpose, LP; Gexa Energy, LP; and Champion Energy Services, LLC. These comments are

referred to as the comments of ARM.

General Comments on Prepaid Electric Service

OPUC requested that the commission add a filter for prepaid products to the electric choice
website, Power to Choose, to allow customers to sort by prepaid status. TLSC/TXROSE stated
that the prepaid plans currently listed on Power to Choose are not clearly marked as such; many
of the prepaid products are indistinguishable from variable postpaid products listed on the site.
TLSC/TXROSE stated that a filter would allow customers the ability to search for prepaid
products in the same manner as for “Renewable Content” and “Rate Type.” OPUC stated that a
filter would make shopping for a prepaid product faster and easier for customers; the REP

Coalition agreed.

TLSC/TXROSE requested that the “Understand Your Choices” section of the Power to Choose
site be amended to include information on prepaid products as soon as possible.
TLSC/TXROSE stated that the commission has had a prepaid rule since at least 2007, and stated
that there was a lack of prepaid product discussion or education and that a comparison between
prepaid and postpaid service options was needed. OPUC recommended that the commission
provide additional customer education on prepaid products and providers, such as customer fact
sheets or a complaint scorecard on prepaid providers. OPUC offered to provide customers
prepaid product education during its outreach efforts. The REP Coalition supported customer
education on prepaid service by OPUC, but stated that the Prepaid Disclosure Statement (PDS)

requirement outlined in proposed subsection (e) serves as a fact sheet. The REP Coalition stated
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that a separate customer complaint scorecard for prepaid is unnecessary, and stated that the
information upon which the scorecard is based should not be further bifurcated by separating out
prepaid service from the limited information accessible to the commission. The REP Coalition
stated that education is a means to allay customer concerns or misunderstandings regarding
prepaid service, and stated that increased education efforts could help reach customers not
already familiar with prepaid service and allow them the opportunity to consider whether the

service is the right choice for their energy needs.

TLSC/TXROSE requested marketing guidelines to ensure customers understand the product
offered by a REP. Further, TLSC/TXROSE stated that all REPs should clearly identify prepaid

services in all of their written materials and advertisements promoting these products.

TLSC/TXROSE requested that the commission establish guidelines for a prepaid product that
would allow a customer to prepay a levelized amount for the customer’s total monthly electric
consumption and obtain service to the end of the billing cycle. After six months, the levelized
payment could be converted to an average monthly payment plan with prepayments based on
actual usage. TLSC/TXROSE also requested that the prepaid product provide firm service free
of variable pricing, time of use, or demand response rates. TLSC/TXROSE stated that it is
relatively difficult for customers to accurately estimate their monthly electric needs, and it could
become even more difficult for customers to determine a budget for service expected to last the
whole month under a variable prepaid plan. TLSC/TXROSE requested a prepayment plan that
in concept could lead to a customer qualifying for credit and eventually a standard electric

service.
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Commission Response

The commission agrees with OPUC, the REP Coalition, and TLSC/TXROSE that a filter
allowing customers to search for prepaid service options on Power to Choose would make
shopping for a prepaid service option faster and easier. The commission intends to add

such a filter.

The commission agrees, in part, with OPUC and TLSC/TXROSE that there is a lack of
customer education information available regarding prepaid service options. The
commission will consider the best means of customer education. The commission does not,
however, believe that a separate customer complaint scorecard for prepaid service is
necessary. The commission agrees with the REP Coalition that customer education on
prepaid service, rather than a bifurcated complaint scorecard, would better serve the

competitive market.

The commission agrees with TLSC/TXROSE that all prepaid services should be clearly
identified as such by the REP. The commission concludes that the electricity fact label
(EFL) required by 825.475 of this title (relating to General Retail Electric Provider
Requirements and Information Disclosures to Residential and Small Commercial
Customers) and a prepaid service option filter on Power to Choose are sufficient. In
response to TLSC/TXROSE’s request for marketing guidelines, the commission is adopting
subsection (f) to address marketing of prepaid services. Adopted subsection (f)(1) will

require the REP to include certain fees and a statement regarding the ability of a customer
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to obtain important standardized information in any advertisement that includes a specific
price or cost for prepaid service and is conveyed through print, television, radio, outdoor
advertising, prerecorded telephonic messages, bill inserts, bill messages, or any electronic
media other than Internet websites. In addition, adopted subsection (f)(2) also includes a
provision that the REP shall provide the PDS and EFL on Internet websites and in direct
mail, mass e-mails, and any other media not addressed in subsection (f)(1) in all
advertisements and marketing that include a specific price or cost. The commission also
adopts additional required disclosures during telephonic and in-person solicitations in
adopted subsection (f)(3) and (4). Not providing the information required by subsection (f)

could significantly mislead a potential customer about the costs and terms of the service.

In addition, the commission is adding a provision stating that the commission may adopt a
form for the PDS. Adoption of a form for a PDS would standardize the presentation of the
information and better enable a prospective customer to compare offers. The commission
intends that the PDS will also be required in addition to the EFL and terms of service

(TOS) on Power to Choose.

The commission disagrees with TLSC/TXROSE that the commission should establish a
separate prepaid service option with levelized payments. The commission has previously
adopted rules governing level and average payment plans under §25.480(h) of this title
(relating to Bill Payments and Adjustments) for postpaid service, and the commission
concludes that it should not impose a levelized payment option for prepaid service at this

time, because prepaid service is a pay-as-you-go service and one that has not reached
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maturity. Similarly, the commission concludes that it should not require a REP offering
prepaid service to offer a firm product free of variable pricing, time of use, or demand
response rates. The commission established variable price products and indexed products
as product types under 825.475; prepaid service is not an additional product type, but
rather a payment option. Prepaid service is compatible with offering fixed, variable and

indexed products.

Proposed Subsection (a)

ARM, MXenergy, the REP Coalition, and Reliant supported the proposed new rule’s linkage of
prepaid service to a customer with an advanced meter, because an advanced meter would
enhance the value of prepaid service for the customer and provide the customer with timely,
actual usage information. Nations Power stated that it was generally very supportive of this link;
the REP currently provides prepaid service only to customers with advanced meters. The REP
Coalition stated that prepaid service is a popular choice with consumers due to their familiarity
with other prepaid products, such as telecommunication services, and the potential for increased
control over their electricity consumption.  TLSC/TXROSE stated that they remain
fundamentally opposed to prepaid service in any form, but supported the elimination of
estimated consumption usage by REPs as the basis for prepayment and disconnection (financial
prepaid service). TLSC/TXROSE stated that the preamble of the proposed rule provided that
REPs have abused the estimation processes and commented that therefore the most effective

solution is to end these abuses and estimated consumption data altogether.
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ARM stated that REPs should be prohibited from offering prepaid service that relies on the use
of an estimated bill. ARM cited the history of prepaid service rulemaking proceedings in Texas,
starting with Project Number 22255, in support of its position. The absence of provisions for
prepaid service in 825.478 attests that the commission did not implement any “special” rules for
prepaid service at the outset of the competitive retail electric market. By acting in this manner,
ARM commented, the commission intended that the initial customer protection rules would
apply to all retail electric products offered by REPs, unless stated otherwise. The current
825.498 took a major step in addressing a certain type of prepaid service, namely, service using a
CPDS, and it underscored the fact that prepaid service without a CPDS is subject to the customer
protection rules. ARM further cited §25.483(e)(7) (relating to Disconnection of Service), which
it stated arguably precludes a REP from offering a non-CPDS prepaid product using estimated
billing. ARM commented that there are a number of REPs offering prepaid service using an
estimated billing model in the market today, and the proposed rule offers a welcome measure of

certainty that non-CPDS prepaid products are explicitly prohibited in the Texas market.

Young and dPi disagreed with ARM’s assertion that all REPs offering financial prepaid service
violate rules regarding the use of billing estimates. Young stated that consumption data is not
finalized until such time the data has been validated, edited, and estimated by ERCOT for
settlement. Young stated that while its usage data is clearly estimated by using data generated
from a proprietary billing estimation engine, many other REPs use a CPDS, which Young also
perceived as providing estimates of consumption. Since the transmission and distribution utility
(TDU) does not provide validated, edited, and estimated data to the CPDS, any usage data the

device generates could be significantly different than the amount settled upon by ERCOT.
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Young stated that all REPs employ some estimates in providing prepaid service, with or without
the use of a CPDS. dPi stated that it and other REPs providing financial prepaid service have
done so in compliance with the commission’s rules, although dPi acknowledged that the rules
were designed for postpaid service and are therefore inappropriate for prepaid service. dPi
argued that most financial prepaid products currently on the market are simply a form of a level
or average payment plan. dPi cited §25.480, effective June 1, 2011, which allows a “REP to
recalculate the average consumption or average bill and adjust the customer’s required minimum
payment as frequently as every billing period.” dPi stated that the very nature of levelized and
average payment plans are dependent upon estimated billing and “true-ups,” which the proposed
rule fails to mention. dPi stated that REPs providing prepaid service under the proposed rule,
where an estimated “current balance” triggers customer payment notices, disconnection notices,
and disconnections, would actually increase “payments, disconnection notices, and

disconnections based on estimated usage.”

Young and dPi did support the linking of prepaid service to an advanced meter, but they stated
that customers currently enrolled in financial prepaid products should be allowed to continue
purchasing financial prepaid service until they can transition to prepaid service in compliance
with §25.498. Young specifically disagreed with ARM regarding immediately eliminating the
financial prepaid product option, claiming ARM’s approach is punitive to consumers and would
impair product diversity in the Texas market. Young stated that the ARM proposal would
unjustly force any prepaid customer without an advanced meter into a traditional electric service
that requires a deposit and payment for a full month of electricity at once. Young stated that

customers currently receiving prepaid products without the use of advanced meters may be
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disadvantaged and lack the financial wherewithal to make the deposit payments required for
postpaid electric service. Young and dPi stated that these customers would then be forced to
wait until the TDUs have installed and provisioned advanced meters at the customer’s homes and
businesses to again access prepaid service. Deployment of advanced meters could be as late as
2013, depending on the customer’s location. dPi stated that fewer customers would have the
option of prepaid service through the use of regulatory rather than competitive methods if the
rule is adopted as proposed, and customers will be stripped of their right to choose a product
currently available in the market, in violation of PURA Chapter 39. Young and dPi stated that a
competitive option should not be withheld from the market due to the lack of an advanced meter.
dPi alternatively proposed an “advanced payment” product that would be available to a customer
until an advanced meter is deployed at the customer’s premises, at which time the customer
would be converted to a prepaid product utilizing a CPDS. dPi further requested that §25.498 be

expanded to apply to “advance payment” products.

TLSC/TXROSE requested that the commission add a statement to the rule that all customer

protection rules are applicable unless specifically exempted by the rule.

OPUC supported the phase-out of financial prepaid service and supported actual usage being
utilized by all REPs, although it contended that without the guarantee of full CPDS or advanced
meter deployment, there is a risk customers might not be able to access affordable electricity.
OPUC stated that upon the effective date of the new rule, customers without access to a CPDS
would be required to pay a security deposit and any number of other charges, or be left without

electric service. Therefore, OPUC recommended that current prepaid customers be allowed to
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sign a waiver acknowledging that they do not have a CPDS, are satisfied with their current
prepaid service, and wish to continue with the service until their REP or TDU is able to provide a

CPDS.

The REP Coalition and Reliant stated that the proposed rule should not limit larger, more
sophisticated customers from negotiating a customized contract with a prepaid service element,
as is relatively commonplace under 825.471(a)(3). For clarification, the REP Coalition and
Reliant requested that the prohibition on other types of prepaid service be limited to residential
and small commercial customers; OPUC agreed. The REP Coalition asked the commission to
balance the encouragement of product differentiation in the competitive market with adequate

customer protections.

TLSC/TXROSE stated that the proposed rule seems contrary to the commission’s minimum
customer protection rules, and therefore abridges the rights of customers in violation of PURA

§17.004(e).

Commission Response

Financial prepaid service has served a demand by customers for a payment option that
does not require a deposit. The commission therefore does not want to disrupt prepaid
service provided to existing customers. The commission concludes that, after the October
1, 2011 compliance deadline for the new rule in adopted subsection (I), REPs should be
allowed to continue to provide financial prepaid service to customers currently enrolled in

a financial prepaid product, but should not be allowed to continue enrolling new financial



PROJECT NO. 38675 ORDER PAGE 13 OF 120

prepaid service customers. In addition, beginning October 1, 2011, the commission finds
that once a customer has a settlement provisioned meter, financial prepaid service to the
customer should be prohibited, and the REP should rely on the actual usage data provided
by the advanced meter rather than an estimate of usage. The commission adopts
subsection (m) to address the transition of financial prepaid service customers. The
commission is providing a transition period for a REP to comply with the rule when a
customer receiving financial prepaid service receives an advanced meter. The REP will
have the later of October 1, 2011 or sixty days after the customer begins to be served using
either a settlement provisioned meter or a REP-controlled collar or meter to transition the

customer to a compliant service.

The commission agrees with OPUC, the REP Coalition, and Reliant that the rule should
not limit large customers from negotiating contracts with a prepaid element. The
commission therefore changes the rule to apply only to residential and small commercial

customers.

The commission disagrees with TLSC/TXROSE that the proposed rule violates PURA
817.004(e). Prepaid service was not available at the time of enactment of PURA Chapter
17, and PURA 8§17.004(e) permits the commission to change its rules for prepaid service.
Prepaid service is an optional service; customers continue to have the option of choosing

postpaid service if they meet the requirements for that service.



PROJECT NO. 38675 ORDER PAGE 14 OF 120

Proposed Subsection (a)(2)

The REP Coalition and Reliant stated that 825.479(b) and (c)(1) (relating to Issuance and Format
of Bills) are inapplicable to prepaid service, as is the majority of 825.479 since prepaid
customers do not receive a bill. The REP Coalition and Reliant requested that 825.479 be
inapplicable to prepaid service. The REP Coalition requested the addition of a new paragraph
under 825.498(a) to address the obligation of REPs providing prepaid service to convey public

service notices to customers as directed by the commission.

Commission Response

The commission agrees with the REP Coalition and Reliant that the majority of §25.479 is
not applicable to prepaid service. The commission changes subsection (a)(2) to make
825.479 inapplicable to service provided under the rule and includes in subsection (c)(5) the
requirement that a REP provide public service notices to customers as directed by the
commission. The commission also requires that common billing terms be used on the

Summary of Usage and Payment in adopted subsection (h)(3) and (h).

Proposed Subsection (a)(3)

The REP Coalition and Reliant requested that §25.480(¢e)(3), relating to the underbilling of $50
or more, be added to the list of provisions that do not apply to prepaid service. The REP
Coalition and Reliant stated that proposed subsection (h), relating to deferred payment plans

under prepaid service, creates a potential conflict with §25.480(e)(3).
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Commission Response

The commission agrees with Reliant and the REP Coalition that deferred payment plans
under proposed subsection (i) create a conflict with certain provisions in 825.480(e). The
commission changes subsection (a)(3) to exclude §825.480(e)(3) from applying to prepaid
service provided under the rule, and addresses deferred payment plans for customers who

have been underbilled in adopted subsection (i)(2).

Proposed Subsection (b)

Consistent with its earlier recommendation that 825.498 acknowledge alternative prepaid
products, dPi asked the commission to define “advanced payment service.” dPi proposed the
definition as, “a payment option under which a customer is billed, and is obligated to pay, for

electricity in advance of consumption based on estimated future consumption.”

Commission Response

The commission disagrees with dPi’s request to define “advanced payment service.” The
commission changes the definition of prepaid service in subsection (b) to clarify that
prepaid service is a payment option offered by a REP for which the customer normally
makes a payment for service before service is rendered. Therefore a definition of

“advanced payment service” is unnecessary.

Proposed Subsection (b)(4)
The REP Coalition and Reliant stated that unless “minimum balance” is defined, it could be

taken to mean net of discretionary fees or prior to the application of TDU and REP discretionary
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fees in determining whether a sufficient balance exists to initiate, maintain, or reconnect service.
They stated that a clear definition of minimum balance is imperative to determine whether a
customer will have electric service. The REP Coalition and Reliant requested that the

commission revise the minimum balance definition to be as clear and precise as possible.

Commission Response

The commission agrees with Reliant and the REP Coalition that the term and definition
should be as clear and precise as possible. The commission changes the term minimum
balance to connection balance in adopting this rule. The connection balance, which is
required to establish prepaid electric service or reconnect prepaid electric service following
disconnection, shall not exceed $75. This balance will be reduced as a customer uses
electricity and incurs charges for the service. The connection balance is not held as a
deposit by the REP. References to minimum balance are herein referred to as a connection

balance in the commission’s responses.

Proposed Subsection (c)(5)

Young requested that the commission clarify subsection (c)(5) to permit normal United States
mail as an acceptable form of communicating required information to customers; OPUC agreed.
Young stated that many problems could arise from communicating important information such
as a low minimum balance or service disconnections with customers exclusively through
electronic means. Young’s internal studies have found that many prepaid service customers
switch cellular telephones frequently, limiting the ability of a REP to rely on text messages to

relay information to customers.
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Commission Response

The commission agrees with Young and OPUC that United States mail is an acceptable
form of communicating some required information to customers. The commission
disagrees that time-sensitive information such as current balances, service disconnection
warnings, or payment confirmations should be communicated by U.S. mail. A REP cannot
assure that a customer will receive time-sensitive information sent through postal service in
the intended timeframe. The commission expands subsection (c)(5) to include United
States Postal Service, but limits time-sensitive notifications to telephonic or electronic

means of communication.

Proposed Subsection (c)(6)

The REP Coalition and Reliant requested that the initial sentence of subsection (c)(6) provide
that payments are made “to the account” and not “for service.” The phrase “for service” implies
a post-paid environment in which service is rendered and a payment for that service is then
made. They stated that, for prepaid electric service, it is more appropriate to state that a
customer makes payments “to the account,” that is, a payment is made for the purpose of
increasing the prepaid account balance. The REP Coalition and Reliant also requested that the
last sentence be amended to more precisely reflect the steps required when a payment is made at
an in-person payment location. They stated that payment locations, such as those at grocery
stores, may operate by batching transactions to REPs, meaning that the REP is not aware of the
payment until the next batch is received. They stated that in order to provide a prompt response

to a customer payment made at such a location, the REP must receive a phone call from the
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customer with a receipt number or confirmation code to validate the payment. The mechanism
itself (the payment location) does not require this phone call, but it may be a necessary step in

completing the transaction with the REP.

OPUC disagreed with the REP Coalition’s and Reliant’s statement that the customer should be
responsible for notifying the REP when payment is made, and stated that the REP should be held
responsible for customer payment confirmation and crediting payments. OPUC supported the
proposed rule’s language that provides that the customer may elect to have the REP confirm all

payments.

MXenergy stated that the five-mile requirement for payment locations is onerous, and REP
compliance with the provision is difficult at best. MXenergy stated that when a customer is
signing up for prepaid service, it would be laborious and difficult to determine if the customer’s
premises is within five miles of a payment processing location. Payment locations are dynamic,
with new locations being added or existing locations shutting down. Furthermore, a customer’s
normal daily travel routine may take the customer by convenient payment locations that are not
within five miles of the customer’s premises. MXenergy stated that transparent communication
to the customer in the prepayment disclosure statement is a much more reliable method of

helping the prepaid customer understand payment options and locations.

OPUC requested that subsection (c)(6) be changed to prohibit a REP from charging a customer

for making a payment.
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Commission Response

The adopted rule does not refer to payments “for service;” therefore, Reliant’s and the
REP Coalition’s comments on this phrase are moot. The commission agrees with Reliant
and the REP Coalition that in order for a REP to promptly acknowledge a payment made
to a third-party processor acting as an agent of the REP, the customer may need to confirm
the transaction with the REP. A customer may need to confirm payment to establish a
connection balance or to prevent the current balance from falling below the disconnection
balance. The commission concludes that payment confirmation is better addressed in
adopted subsection (j), disconnection of service, and changes subsection (j)(4) to permit a
REP to require customer payment confirmation in order to establish a connection balance
or establish a current balance above the disconnection balance when payment is made to a

third-party processor acting as an agent of the REP.

The commission agrees with OPUC, in part, that a customer should not be held responsible
for payment confirmation and crediting payment. Unless the customer needs to establish a
connection balance or current balance that exceeds the disconnection balance in a timely
manner, the commission finds no reason for a REP to require customer payment
confirmation. In these situations, due to the possibility that payment processing by a third-
party processing agent may not be sufficiently timely, the customer may choose to confirm
payment in order for the REP to credit the account as soon as possible. The customer’s
right to request payment confirmation under subsection (c)(7)(E) is not limited by adopted

subsection (j)(4).
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The commission agrees with MXenergy that the five-mile requirement for payment
locations is onerous and unnecessary, and REP compliance would be difficult. The

commission deletes this requirement.

The commission disagrees that a REP should be prohibited from charging a customer for
making a payment, because a REP may incur costs in receiving and processing payments.

Payment processing fees are further discussed below under subsection (c)(12).

Proposed Subsection (c)(7)(A)

The REP Coalition and Reliant requested that the parameters for calculating the current balance
in proposed subsection (c)(7)(A) be moved to a new subsection (d), so all of the provisions
related to calculating the current balance are consolidated into a standalone subsection. They

recommended moving several other provisions to make the rule clearer and easier to understand.

The REP Coalition and Reliant stated that the current balance is the key concept around which
day-to-day operation of the prepaid service product should revolve. The REP Coalition and
Reliant stated that standardizing the current balance calculation among REPs would further
minimize confusion in the operation of prepaid products. They also expressed the view that the
rule should clarify the treatment of transactions that do not occur daily in calculating the current
balance, such as energy assistance pledges, transfer of debt from another of the customer’s
account to the prepaid account, and reversal of credit for payments rejected by the customer’s

financial institution.
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The REP Coalition and Reliant requested that the provision on calculating the current balance
address both reductions and credits to the account. As written, proposed subsection (c)(7)(A)(I)
requires the current balance to be reduced by “charges that are known.” The REP Coalition and
Reliant requested that this language be expanded to include “fees” to explicitly describe known
costs that reduce a customer’s current balance. They also stated that the use of estimates should
be permitted in certain instances. The REP Coalition and Reliant proposed additional language
allowing for the use of estimates in calculating the customer’s current balance in the case of
estimated data provided by the TDU, such as when there are communication errors in the
advanced meter network or gaps in the 15-minute interval data and when data is not reflected in
the Smart Meter Texas portal in a timely manner. The REP Coalition and Reliant stated that
REPs must design products that are understandable to customers, and without the use of
estimates in these limited circumstances, the customer could have a stagnant current balance for
a series of days. In such a case, the current balance would be reduced in a lump sum by several
days of usage, causing the customer confusion. The REP Coalition and Reliant requested that a
REP be required to promptly reconcile any estimated charges and taxes once the actual data

becomes available, and credit or debit the account as appropriate.

Commission Response

The commission agrees with Reliant and the REP Coalition that all provisions related to
calculating the current balance should be consolidated into a separate subsection. In
subsection (c)(6), the commission addresses credits to the customer’s account, as well as
reductions to include charges, fees, estimated taxes, and estimated TDU charges that have

been incurred in serving the customer.
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The commission concludes that there are certain instances when the use of estimated usage
data should be permitted, in order to permit timely updates to the customer’s current
balance. The commission changes subsection (c)(11)(E) to allow the REP to utilize
estimated usage charges in limited situations. The commission agrees with Reliant and the
REP Coalition that any estimated charges and taxes should be reconciled once actual data
becomes available to the REP. In subsection (c)(6)(B), the commission requires a REP to
reconcile any estimated charges and taxes with actual charges and taxes within 72 hours
after actual consumption data or a statement of charges is available from the TDU. In
subsection (c)(6)(D), the commission requires a REP to true-up the account, if consumption
is estimated according to subsection (c)(11)(E), within 72 hours after actual consumption

data is available to the REP.

Proposed Subsection (c)(7)(B)
The REP Coalition and Reliant proposed replacing the term “provide” with “communicate to” in
order to make the intention clear. For consistency, the REP Coalition and Reliant proposed this

change also be made to subsection (c)(7)(C).

Commission Response

The commission agrees with Reliant and the REP Coalition that the term “communicate
to” increases the clarity of the provision. The commission changes adopted subsection
(©)(7)(C) to require that a REP communicate to the customer the current price for electric

service so that the provision is not read to be duplicative of §25.475, which states that
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pricing information shall be disclosed by a REP in an EFL. The commission concludes that

the term “provide” should remain as proposed in adopted subsection (c)(7)(D).

Proposed Subsection (c)(7)(D)

Reliant and the REP Coalition requested changes to more explicitly define the types of
confirmation required for each payment method. They stated that it is appropriate to require the
REP to provide a confirmation at the time of the transaction, although the rule should not limit
this confirmation to a “code.” The REP’s obligation should be to provide a means of
“confirmation,” and the REP should be allowed the flexibility to comply by multiple means,
including the provision of a confirmation code or a written confirmation. Furthermore, the REP
Coalition and Reliant stated that a REP should not be required to provide a separate confirmation
when the customer makes a payment at an authorized location. The REP does not receive
payments made at these locations in real-time, and therefore the REP would not be able to
generate a confirmation at the time of the transaction. Nevertheless, customers should receive a
receipt from the authorized location to demonstrate payment has been made. The REP Coalition
and Reliant also requested expanding the list of scenarios in which no confirmation or receipt is
required beyond payment by check. The REP Coalition and Reliant requested that the same
standard be applied to payment by mail or payment received from a non-authorized payment

location.

MXenergy stated that the more specific the customization requirements adopted for prepaid

service, the more costs the REP must incur to comply with those specifications. MXenergy
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preferred providing e-messaging of payment receipt to minimize the need for a customer to call

for confirmation.

The REP Coalition and Reliant asked for verification that payment confirmation communications
would be provided electronically, by text message, and recommended that the rule explicitly
state that an election to receive payment confirmation communications by the customer is limited
to electronic communications. The REP Coalition and Reliant stated that many customers may
be understandably reluctant to have an account number included in a text message, as they
consider it a security concern, and stated that “account number” and “ESI ID” should not be
required in the electronic confirmation. Beyond the required payment amount and the date the
payment was received, the REP Coalition and Reliant stated that REPs should be free to create
confirmation messages that meet both the information needs and privacy/security concerns of

their customers.

Commission Response

The commission agrees with Reliant and the REP Coalition, in part, that the rule should
explicitly define the confirmation required for payment transactions. The commission
concludes that the REP should provide the customer with a confirmation for a payment
made by credit card, debit card, or electronic check. The REP should not be required to
provide confirmation for a payment sent by mail or electronic bill pay, because these
methods of payment provide their own receipt or confirmation. The commission disagrees
with Reliant and the REP Coalition that the REP should be allowed flexibility in providing

payment confirmation to the customer, because all confirmations should contain certain
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standard information. In order for the customer to confirm payment in accordance with
adopted subsection (j)(4), the REP must provide a card, code, or other similar method by
which the customer can establish a connection balance. This requirement extends to

authorized payment locations because such locations are acting as agents of the REP.

The commission agrees, in part, with MXenergy that e-messaging is an appropriate method
by which the REP may provide a payment receipt. However, such communications do not
exempt the REP from providing the customer a confirmation code by which the customer

can establish a connection balance in accordance with adopted subsection (j)(4).

The commission concludes that payment confirmations are time-sensitive notifications and
should be communicated by telephone, mobile phone, or other electronic means in
accordance with subsection (c)(5). Contrary to the position of Reliant and the REP
Coalition, the commission concludes that an explicit statement of this requirement in the
rule is necessary. The commission also disagrees that the customer’s account number or
ESI ID should not be provided with payment confirmation. The REP should include one of
these identifiers to tie the receipt of payment to the appropriate customer account.
However, the commission has changed paragraph (7)(E) by limiting the disclosure of the
customer account to the last four digits of the account, in order to avoid privacy or security
concerns when the customer requests electronic payment confirmation. The commission

has changed the rule to conform to this discussion.
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Proposed Subsection (c)(8)

MXenergy stated that the two-hour requirement is difficult to administer during non-business
hours and fails to recognize the realities of the prepaid business model. MXenergy requested
that the REP be required to inform the prepaid service customer in the prepaid disclosure
statement that current balance information under subsection (c)(7)(A) either will be available to
the customer continuously or will be provided, at the customer’s request, during business hours

as described in the REP’s Terms of Service.

The REP Coalition requested that examples be added of how the current balance can be made
available “continuously,” such as through the Internet, a phone system, or in-home device. The
REP Coalition also requested that the rule make clear that the obligation to communicate the
current balance is triggered by the REP’s receipt of the customer’s request for a current balance.
Otherwise, the REP Coalition stated that the provision could be interpreted to require the REP to
respond within two hours of the time the customer submits a written request by US Postal
Service. The REP Coalition further requested that the provision be amended to ensure that the
REP describes in the terms of service and prepaid disclosure statement the means by which the

customer may make the request.

Commission Response

The commission disagrees with MXenergy that the two-hour requirement is difficult to
administer during non-business hours. If the REP is unable to provide the customer with a
current balance within two hours of the request, the REP should instead make the current

balance available continuously.



PROJECT NO. 38675 ORDER PAGE 27 OF 120

The commission agrees with the REP Coalition that a REP should be allowed to satisfy the
requirement to make the current balance available continuously by using the Internet, a
phone, or an in-home device. The commission changes subsection (c)(7)(B) to adopt the
REP Coalition’s request and clarifies that the REP’s obligation is triggered by receipt of

the customer’s request.

Proposed Subsection (c)(9)

The REP Coalition understood this provision to mean that communication required by proposed
subsection (c)(7)(D) must be in English or Spanish. Furthermore, the provision requires the REP
in certain instances to provide customers with either a confirmation code or receipt confirming
the customer’s payment. The REP Coalition stated that the proposed rule, in their understanding,
does not intend for either the confirmation code or receipt to be provided in English or Spanish at
the customer’s election. The REP Coalition stated that this interpretation was reasonable,
because grocery stores and other authorized electric service payment locations typically provide
a standard receipt and confirmation code, and those standard forms are not necessarily available
in both English and Spanish. The REP Coalition requested that the provision be modified to
refer specifically to the confirmation of payment that the customer elects, pursuant to proposed
subsection (c)(7)(D). OPUC disagreed, and urged that all communications from the REP should
be delivered in Spanish, or English, to ensure a customer is appropriately notified. In its view,

the rule language is appropriate as drafted.
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Commission Response

The commission agrees, in part, with OPUC that all communications are intended to be
available in English or Spanish, at the customer’s election. The commission agrees with
Reliant and the REP Coalition that payment made at third-party payment locations would
provide a standard receipt or confirmation. The commission finds that in order to properly
communicate the intended information, the REP must provide on the PDS, which shall be
available in Spanish, the process for confirming payments to establish a connection balance
or a current balance in excess of the disconnection balance. Adopted subsection (c)(7)(E)
requires that a REP provide a receipt showing the amount paid when the payment is made
in person, including when the payment is made at a third-party payment location. The
commission changes subsection (c)(9) so that a receipt pursuant to subsection (c)(7)(E)
showing the amount paid when the payment is made in person need not be in the
customer’s selected language if the payment is made at a third-party payment location. To
require otherwise could result in a substantial reduction in the third-party payment

locations, to the detriment of customers using these locations.

Proposed Subsection (c)(10)

TCDHS, OPUC, and TLSC/TXROSE all raised concerns regarding the ability of low-income
customers to obtain energy assistance while enrolled in a prepaid product. TCDHS stated that it
does not provide assistance to clients who are enrolled in prepaid electric service, as it only assist
clients whose bills are already in arrears. TCDHS’s policy also requires the service the client
receives assistance for to continue at a minimum for 30 days, as negotiated with the provider.

Both of these conditions are not conducive to prepaid electric service. TLSC/TXROSE
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understood that prepaid electric customers were also unable to apply for and receive energy
assistance from the Comprehensive Energy Assistance Program (CEAP), the largest distributor
of federal energy assistance funds in Texas. Prior to allowing prepaid service to be offered to
customers, TLSC/TXROSE stated that the commission should assure that low-income customers
are able to access energy payment assistance through CEAP. Requiring the REP to cooperate
with an energy assistance agency is not a viable solution to assure customers access to assistance
programs. TLSC/TXROSE requested that until prepaid customers have equal access to billing
assistance, REPs should be prohibited from enrolling any electric customers for prepaid service

who are income-eligible for assistance.

The REP Coalition stated that the law does not appear to prohibit the provision of energy
assistance to low-income customers enrolled in a prepaid service. A large majority of payment
assistance is funded by CEAP, and as a matter of law, an agency receiving CEAP funding would
not be permitted to discriminate in distributing those funds to customers on prepaid electric
service. The REP Coalition commented that the Texas Department of Housing and Community
Affair’s (TDHCA’s) rules regarding CEAP expressly provide that local assistance agencies
receiving funds may “make advance payments” in lieu of paying a deposit required by an energy
vendor. Prepaid service is designed to minimize deposits based on the provision of advance
payments. OPUC opposed allowing REPs to require a minimum balance from energy assistance
agencies, commenting that the agency and not the REP should set guidelines for how they may
provide assistance. The REP Coalition stated that TLSC/TXROSE and OPUC failed to explain
whether the law actually permitted prepaid electric customers to be denied energy assistance as a

matter of course. The federal Low-Income Housing Energy Assistance Program (LIHEAP),
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which funds CEAP, prohibits states from excluding from the program any households that meet
the stated income requirements. Assistance priority is given to the elderly, persons with
disabilities, families with young children, households with the highest energy costs or needs in
relation to income, and households with high energy consumption. The REP Coalition stated
that a customer meeting these eligibility requirements should not be denied assistance based
solely on the customer’s choice of retail electric product. Furthermore, the REP Coalition stated
that there are solutions that would not involve limiting retail electric choice for low-income

customers.

The REP Coalition requested that, due to the uncertainty surrounding energy assistance
payments, the commission consult with TDHCA regarding its policy on this significant issue.
The REP Coalition stated that REPs believe they will be able to work with TDHCA to assist

customers on prepaid service in compliance with the LIHEAP and CEAP regulations.

TACAA represented the network of 47 agencies that administer CEAP funds on behalf of
TDHCA in the 254 counties in Texas. TACAA stated that CEAP funds must be used to pay
energy bills and have not been used to prepay services. TACAA stated that the LIHEAP Act
was approved over 30 years ago; prepaid service was not directly addressed because it was not
envisioned at the time. Furthermore, CEAP funds may not be used for any type of fee or deposit.
TACAA stated that if the funds are used for any reason other than energy, the cost will be
disallowed by TDHCA and the CEAP administrator will be held liable for the disallowed cost.
Funds can also be disallowed if a customer switches or terminates service and an unused portion

of CEAP funds remains in the customer’s REP account. TACAA’s members are non-profit and
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public organizations who do not have available funds to support any disallowed costs. Currently,
the U.S. Department of Health and Human Services is requiring LIHEAP providers in all states,
including the CEAP providers in Texas, to develop plans to prevent fraud, waste, and abuse that
will be implemented in 2012. TACAA sees prepay as a possible opportunity for fraud, waste,

and abuse.

TACAA states that, at this point in time, CEAP providers will not use the federal LIHEAP funds
for prepaid service, and assistance-eligible customers who are enrolled in prepaid products will
be disqualified from receiving maximum allowable federal assistance. TACAA recognized that
prepaid service will continue to be a growing trend in the future, but emphasized that they have
not been given federal guidance with respect to administering LIHEAP funds for prepaid service
plans. TACAA feared that even with education on the impact of prepaid service on available
assistance resources, their clientele may not understand, forget, or become confused. At a
minimum, TACAA requested that the commission address concerns that they have regarding
prepaid service and possible barriers they have for providing assistance. To prevent fraud,
waste, and abuse, TACCA requested that the commission require vendor agreements be honored
by all parties, that any payment refund be returned directly to the CEAP administrator with the
refund clearly matched to a customer name and address, and addressing the disposition of
assistance funds paid on behalf of a customer whose REP exits the market. TACAA also stated
that they would need a customer’s billing history to reflect 12 months of actual usage, rather

than the energy a customer used because that is all the customer was able to personally afford.
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TCDHS and OPUC were concerned that the energy assistance provider would not receive a
refund for any assistance balance remaining if the client left the REP before the full assistance
payment was expended. The REP Coalition stated that some of the trepidation regarding
administering energy assistance funds to customers enrolled in prepaid products could be based
on an interpretation of LIHEAP statutes requiring that all funds be provided to assist low-income
customers in meeting their home energy needs. The REP Coalition stated that the concern
regarding CEAP funds seems to be that such funds could not be guaranteed to be used for
electricity if a customer canceled service before all assistance funds were utilized. Therefore, the
REP Coalition stated that a REP receiving CEAP funds on behalf of a customer could agree to
return the remaining balance of such funds to the assistance agency in the event the customer

cancels service.

TLSC/TXROSE stated that industry comments led them to believe that some aspects of energy
assistance under prepaid may negatively affect low-income customers even if assistance
programs are available. TLSC/TXROSE recommended that prior to adopting a rule that allows
prepaid service to be sold to low-income consumers, the commission should survey energy
assistance programs and identify those that do and do not provide assistance to prepaid
customers. The REPs should be required to identify energy assistance providers and their
programs, indicating which programs qualify prepaid and postpaid customers for assistance. A

REP should be required to provide this list to all residential customers.
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Commission Response

The commission understands the concerns raised by OPUC, TCDHS, and TLSC/TXROSE
regarding the ability of low-income customers to receive energy assistance while enrolled in
prepaid service. However, the commission disagrees with TLSC/TXROSE’s request that a
customer who is income-eligible for assistance be prohibited from enrolling in prepaid
service until there is equal access to billing assistance for prepaid service customers.
Customers should have the right to choose prepaid service, except in cases where the
customer’s health condition makes such service inappropriate. Nevertheless, that choice
should be an informed one, and the commission has therefore changed adopted subsection
(€)(2)(G) to require that the REP disclose that some energy assistance agencies may not
provide assistance to customers that use prepaid service. Specifically, the REP will be
required to disclose in the PDS both the availability of energy assistance and that some
assistance agencies may not provide assistance to a customer who chooses prepaid service.
The commission has also required customer acknowledgement that some assistance

providers may not provide assistance to customers that use prepaid service in subsection

(d).

The commission agrees with the REP Coalition that customers should not be denied
assistance based solely on their choice of retail electric product or payment option. When
funds are available, the Lite-Up Texas program administered by the commission will
identify eligible customers enrolled in prepaid service, and REPs will be obligated to

provide discounts for these customers.
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Consistent with the REP Coalition’s recommendation to consult with TDHCA regarding
prepaid service customer’s eligibility to receive CEAP funds, commission staff met with
TDHCA and TACAA to discuss their concerns regarding prepaid service and solicited late-
filed comments from TACAA regarding energy assistance eligibility. In this rulemaking,
the commission is taking the actions that are within its control to facilitate the
disbursement of energy assistance funds to prepaid service customers. In addition, the
commission remains interested in working with energy assistance agencies to facilitate the
disbursement of energy assistance funds to prepaid, as well as postpaid, service customers.
Consistent with TACAA’s request, the commission has changed adopted subsection
(©)(7)(G) to require a REP to refund energy assistance payments directly to the energy
assistance agency along with information regarding the specific account and customer on
behalf of whom payment was made. Concerning TACAA'’s request that the commission
require vendor agreements to be honored by all parties, PURA and commission rules
require that a REP honor its agreement with an energy assistance agency concerning
energy assistance funds provided to a customer because, among other things, failing to do
so would constitute a fraudulent, unfair, misleading, deceptive, and/or anticompetitive
practice under §25.107(j)(2) (relating to Certification of Retail Electric Providers (REPS))
that would harm residential customers. Concerning TACAA’s request that the commission
address the disposition of assistance funds paid on behalf of a customer whose REP exits
the market, PURA and commission rules require that the REP refund the energy assistance
funds to the energy assistance agency if required by the vendor agreement. Additionally,

825.107(f)(2)(A) provides protections for residential customer advance payments and, for a
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REP that is required to have a letter of credit, §25.107(f)(6)(A)(iii) provides for the
commission to use proceeds from the letter of credit to satisfy advance payments of
residential customers. The commission appreciates the responsiveness of TDHCA and

TACAA to its request for input on this issue.

The commission disagrees with TLSC/TXROSE’s request that the commission survey
energy assistance programs and identify those that do and do not provide assistance to
prepaid service customers, and require REPs to identify energy assistance providers and
their programs, indicating which programs qualify prepaid and postpaid service customers
for assistance. There are a large number of energy assistance programs in the state, and
the status of each one can change at any time. As a result, implementation of this request
would be burdensome and the information could become quickly outdated. The
commission’s existing rules appropriately address this issue. Section 25.475(h)(5)(A)
requires that a REP’s Your Rights as a Customer document inform the customer of the
availability of energy assistance programs for residential customers. With this knowledge,

a customer can then locate energy assistance agencies in the customer’s community.

Proposed Subsection (c)(11)(C)

MXenergy, Nations Power, the REP Coalition, and Reliant supported the $75 minimum balance.
MXenergy stated that allowing a REP to require a minimum balance is one of the most important
improvements in prepaid service over the current §25.498. MXenergy stated that with a
minimum balance provision, the customer will receive electricity for a minimum period before

the customer must deposit more money in order for the service to continue being provided.
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The REP Coalition and Reliant stated that the $75 minimum balance will not be sufficient for
many small commercial customers, whose usage levels are generally much higher than those of
residential customers and can vary widely, and that the REP should have flexibility to set an
appropriate minimum balance for such customers. Similarly, MXenergy and Main Street stated
that the proposed minimum balance does not take into consideration the alternative requirements
commercial accounts place on prepaid service plans. MXenergy, the REP Coalition, and Reliant

requested that the provision be modified to apply only to residential customers.

Nations Power stated that the minimum balance should be applicable only to the energy
component of the bill, and does not apply to items such as move-in fees. While Nations Power
understood the maximum is to protect consumers from onerous prepayments, it asked the
commission to consider a more practical threshold, which would account for events such as
extreme seasonal weather. During such an event, a $75 maximum would only purchase a week
or so of power. Nations provided alternative solutions to the issue including seasonally adjusting
the minimum balance to take into account possible extreme weather, providing a future
inflationary component, or stating the maximum “minimum balance” in terms of estimated days

of electricity purchased rather than a dollar amount.

Main Street stated that a $75 maximum prepayment would be problematic and inadequate in
most situations. This could force the customer into weekly, or shorter, payment cycles. Main

Street requested that the customer be given the freedom to have weekly, biweekly, or monthly
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payment increments with a managed true-up process and stated that the balance ceiling with such

a payment plan is a difficult proposition.

The REP Coalition stated that some market policies and procedures developed for the postpaid
electricity environment will continue to apply to prepaid service under the proposed rule, and as
a result, customers may accrue a negative balance while on a prepaid service even with an
advanced meter. The risk of a customer accruing a negative balance is caused by existing laws
and regulations, including the PURA prohibition on disconnection due to extreme weather or on
weekends, and the TDU tariff’s disconnection timelines and prohibition on disconnection during
or the day before a holiday. System issues with TDU advanced metering systems and the Smart
Meter Texas portal could also lead to the customer accruing a negative balance. The REP
Coalition stated that the proposed minimum balance of up to $75, combined with changes they
proposed to allow estimated charges for usage not timely reflected in the Smart Meter Texas

portal, may address the various regulatory and system issues for residential customers.

dPi, OPUC, and TLSC/TXROSE opposed the $75 minimum balance. dPi argued that the
minimum balance amount should be closer to zero, or alternatively, that it be no more than one
to three days of normal usage. dPi alternatively supported an initial enrollment requirement, not
to exceed a specified amount, such as $150 and reduced by competitive forces, but stated that
any minimum balance and all related triggers should be at or near a zero balance. OPUC
requested requiring no minimum balance and argued that a minimum balance is the equivalent of

a security deposit, which is clearly prohibited by the proposed rule in subsection (c)(11)(E).
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OPUC also stated that the minimum balance would raise a barrier to prepaid service for many

customers.

TLSC/TXROSE stated that the proposed rule treats the minimum balance as a deposit, yet
without any of the customer protections related to deposits. Furthermore, TLSC/TXROSE
objected to a REP disconnecting and possibly charging a fee to a customer who could have as
much as $75 in the account. The $75 minimum balance would be equal to more than 500
kilowatt-hours (kWh) of electricity based on the highest rate prepaid plan in the Oncor service
territory, as of the November 29, 2010 Power to Choose listings. TLSC/TXROSE stated that
500 kWh is equal to more than a month of electric service for many low and moderate income
customers. REPs also have short-term investment benefits from the use of prepaid funds and the
minimum balance until they are billed by the utility. TLSC/TXROSE requested that electric
service to a prepaid customer be continued until the customer has spent all funds provided to the
REP for electricity usage and for the REP to identify the quantity of kWh the customer is
purchasing at the time a prepayment is made. TLSC/TXROSE stated that if the commission
does allow the REPs to collect a minimum balance, the amount should be no greater than the
charges for the electric service used in a day. Additionally, they stated that the REP should be
required to pay the customer interest on the balance and allow customers who cannot pay the full
amount required for the minimum balance to make payments toward such balance without
penalty. OPUC stated that if the commission does choose to allow REPs to charge a minimum

balance, $30 would be a more appropriate sum.
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Reliant stated that a minimum balance is distinct from a security deposit, because a minimum
balance is available in the customer’s account for the purchase of electricity and related services.
A security deposit is not applied to the customer’s account balance until the earlier of twelve
months of satisfactory payments or the termination of the REP-customer relationship. In
contrast, Reliant stated that the very purpose of a minimum balance is to ensure customers taking

prepaid service have sufficient funds in their accounts to pay for the electricity they consumed.

The REP Coalition stated that the minimum balance allows REPs to offer and expand prepaid
service as a viable and sustainable payment feature for retail electric products. The REP
Coalition stated that many customers spend more than $75 a month and due to extreme weather
patterns, usage can climb to 2000 kWh or more a month. A customer could deplete the entire
minimum balance during an extreme weather or TDU system outage event. A minimum
payment of up to $75 would serve as a reasonable buffer against regulatory risks for the REP and
strengthen the competitive markets to the benefit of customers. The REP Coalition stated that
the maximum minimum balance that could be collected by a REP would be $75, and through the

competitive market, REPs may offer the $30 minimum balance advocated by OPUC.

Commission Response

The commission agrees with MXenergy, Reliant, and the REP Coalition that the connection
balance should apply only to residential customers, because the range of consumption of
small commercial customers is much larger than the range of residential customers. The

commission changes subsection (c)(11)(C) accordingly.
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The commission agrees with Nations Power that the connection balance should not include
items such as move-in fees, which are charged by TDUs. The REP has no control over the
fees charged by the TDU for a new or reconnected customer, and should therefore be
allowed to charge, in addition to the connection balance, any TDU fees to establish or
reconnect service. The commission has therefore added adopted subsection (c)(14), which
provides that, in addition to the connection balance, a REP may require payment of
applicable TDU fees, if any, prior to establishing electric service or reconnecting electric
service. A purpose of the connection balance is to evidence the customer’s commitment to
paying the REP for electric service and to recognize that the REP has non-recurring costs
related to a new or reconnected customer. The reason for the cap on the connection
balance is to ensure that it is not so high that it prevents a significant number of consumers
from obtaining prepaid service. Because prepaid service using CPDS is a burgeoning
market, it is not clear at what level market forces would set the connection balance once the
market matures. As a result, the commission concludes that it is necessary to cap the
connection balance. Allowing a REP to charge a new or reconnected customer REP fees in
addition to the connection balance would allow the REP to circumvent the reason for the
cap on the connection balance. Thus, the REP is prohibited from requiring a payment
greater than $75 to initiate or reconnect service. Nevertheless, nothing prohibits a
customer from electing to make a payment of more than $75 when seeking to initiate or

reconnect service.

As part of the adopted rule, the commission has added the concept of a disconnection

balance. The disconnection balance is the account balance, not to exceed $10 for a
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residential customer, below which the REP may initiate disconnection of the customer’s
service. The commission is setting the disconnection balance lower than the connection
balance to recognize that non-recurring costs related to a new or reconnected customer do
not apply to a customer who has previously paid the connection balance and the customer
may have taken service from the REP for an extended period of time and incurred charges
for the service. The disconnection balance, like the connection balance, mitigates the
REP’s risk that a customer will not pay all of the charges for the service that the customer
received. The commission has set the cap on the disconnection balance at $10 to
acknowledge a possible lag between the time a customer consumes energy and when the
REP obtains the consumption data, while at the same time minimizing the corresponding

risk that the customer will be disconnected with a positive current balance.

The commission clarifies that the REP is prohibited from requiring a payment greater than
$75 to initiate or reconnect service. The commission disagrees with Main Street that the
connection balance will force customers into unreasonably short payment cycles. Nothing
prohibits a customer from electing to make a payment of more than $75. Prepaid service
customers under 8§25.498 have the ability to manage the frequency and size of their

payments.

The commission disagrees with OPUC and TLSC/TXROSE that the connection balance is
a deposit, because the connection balance is available for the payment for service. The
commission disagrees with TLSC/TXROSE’s request to require a REP to identify how

many kWh a customer is purchasing when making a prepayment. Because prepaid service
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is a payment option, products could have fixed, variable or indexed pricing and service is
subject to various charges and fees, which make TLSC/TXROSE’s request infeasible. The
commission also disagrees that the REP should be required to pay interest on the
customer’s account balance. Amounts above the connection balance for a new or
reconnected customer, and above the disconnection balance for other customers, are
discretionary on the part of customers. In addition, unlike a security deposit, a connection
balance for payment for service will be expended as payments for service and charges
rather than held in a separate account that could generate interest. With the revised
definition of minimum balance as the connection balance, there is no need for a customer to
make payments towards a minimum balance that the REP could require the customer to

maintain in their account.

Proposed Subsection (c)(11)(E)

The REP Coalition requested clarification that the prohibition against collecting deposits applies
only to security deposits for electric service. Advanced meter deployment has given REPs the
ability to begin providing innovative products, such as power monitors and demand response
thermostats, which may require their own security deposits. The REP Coalition stated that these
and other types of innovative products are being offered by REPSs to customers who may freely
choose whether to use the products in addition to their regular electric service. The proposed
rule should not be interpreted to prohibit security deposits on these new products. OPUC
opposed the collection of security deposits of any kind, including for in-home devices or other
“new” products the REPs may choose to provide a customer. The REP may alternatively

provide such devices to customers at no charge as a competitive market offering.
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OPUC and TLSC/TXROSE proposed prohibiting any early termination penalties on prepaid
customers. TLSC/TXROSE stated that all prepaid contracts, especially those with high rate or
variable pricing, should be day-to-day contracts with no exceptions. OPUC stated that one of the
perceived benefits of prepaid service is the ability to switch between REPs and electric products;
the allowance of early termination fees would make prepaid service more comparable to a fixed-
rate contract. The REP Coalition disagreed with TLSC/TXROSE’s assertion that all prepaid
contracts should be day-to-day. Prepaid service is not an additional product category; it is a
feature a REP can offer with any retail electric product. The REP Coalition stated that product

types are established in §25.475, which is not at issue in this rulemaking.

Commission Response

The commission agrees with the REP Coalition regarding security deposits for products
other than electric service. A prohibition against security deposits for these products could
greatly reduce the offering of these optional products, and customers are not required to
purchase these products if they do not wish to pay a deposit. The commission changes
adopted subsection (c)(11)(D) to clarify that a REP shall not collect a security deposit for

electric service.

The commission disagrees with OPUC and TLSC/TXROSE that REPs should not be
allowed to collect early termination fees for prepaid service. Prepaid service is a payment
option, and as such a REP can offer prepaid service with a term contract. A REP may

choose to offer prepaid service as a month-to-month product without a termination fee, but
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can also offer a longer term product with the same type of termination penalties that apply

with postpaid service.

Proposed Subsection (c)(11)(F)

Young supported deleting this provision in its entirety to allow customers continued access to
financial prepaid service. Young stated that all REPs, with a CPDS or without, employ the use
of estimates in providing prepaid service. Only data that has been validated, edited, and
estimated at ERCOT is considered *“actual” usage information. Rather than eliminating
estimated usage, Young recommended tightening the rules surrounding true-ups so any estimates

reflect actual settlement data in a timely manner.

Young proposed the addition of a new provision stating that the REP shall promptly reconcile
estimated usage with actual consumption, and if the resulting true-up is a credit balance, provide
a refund to customers within 21 days of final settlement of the account. Young stated that this
provision should apply to all REPs providing prepaid service, either with an advanced meter or
under the financial prepaid model. Young stated that REPs offering prepaid service with
advanced meters must also true-up. The data available from an advanced meter has not yet been
fully reviewed (validated, edited, and estimated) and changes may occur before ERCOT finally
uses this data for settlement. Therefore, Young supported requiring REPSs to periodically true-up
estimates with actual consumption information and report various metrics in their quarterly
performance measures. Young stated that strengthening the provisions governing financial
prepaid service and requiring more robust reporting on true-ups could be an effective means for

determining if REPs are in fact abusing their discretion when providing financial prepaid service
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to customers. If the commission rejects this proposal, Young offered alternative language that
would allow charges based on estimates only if there is no available advanced meter at the

premises.

The REP Coalition and Reliant requested that proposed subsection (c)(11)(F) be deleted, because
REPs should have the option to estimate charges for usage not timely reflected in the Smart
Meter Texas portal. REPs should also be allowed to rely on usage estimates uploaded into SMT
by a TDU. The REP Coalition stated that the use of REP estimates should be limited to time
periods when data from the TDU is not received or is delayed. The REP Coalition stated that
allowing REPs to use estimated usage data in these restricted situations will result in a more
usable and consistent service offering from the customer’s perspective. The REP Coalition
stated that in concept prepaid service utilizing CPDS greatly eliminates the estimation of usage
data, but estimation cannot be completely eliminated. The total prohibition on charges based on
estimated usage, especially if usage information is delayed longer than the “next day” time
period envisioned by §25.130(g)(1)(E), could potentially result in sizable adjustments to the
customer’s current balance. The REP Coalition requested that all estimated charges be trued-up
promptly when actual data is available, to determine if there are any differences between the

estimates and actual data, with the current balance being updated accordingly.

MXenergy sought clarification on the utilization of estimated meter reads related to advanced

meter system reads provided by the TDUs.
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Commission Response

The commission agrees with Reliant and the REP Coalition that a REP should be allowed
to utilize estimates provided by the TDU, as well as estimated charges, when usage data
from the TDU is delayed, in order to permit timely updates to the customer’s current
balance. However, a REP should be allowed to estimate usage data only when the TDU
does not provide actual usage or estimated data within the time frame prescribed by
825.130(g)(1)(E) and the REP is unable to obtain an on-demand usage read. The
commission changes adopted subsection (¢)(11)(E) accordingly. The commission addresses
true-up requirements in adopted subsection (c)(6)(D). Financial prepaid service is a service
that many customers have chosen, and the commission therefore concludes that customers
enrolled in financial prepaid service on to the October 1, 2011 compliance date should be
allowed to continue receiving the service until the TDU installs and provisions advanced
meters at their premises. The commission addresses financial prepaid service above

concerning subsection (a).

Proposed Subsection (¢)(12)

The REP Coalition stated that the various prohibitions in the proposed rule should not
inadvertently limit a customer’s access to products and services offered by REPs in addition to
electric service. Therefore, the REP Coalition requested inclusion of a statement that nothing in
the rule applies to a REP’s provision of products and services sold separately from prepaid

electric service.
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TLSC/TXROSE requested that the commission prohibit REPs from charging mark-ups and fees,
such as payment processing or late fees, for prepaid service. TLSC/TXROSE stated that prepaid
service is already more expensive than standard electric service even though the risk to the REP
is lower. The cost of providing customer service is a cost of doing business and should be rolled
into the rates of all customers taking service from a REP. OPUC stated that REPs are receiving
the benefit of advanced payment prior to the provisioning of service and are reducing their

financial risk; therefore, there is no need to collect additional fees or charges from the customer.

ARM requested that the commission reject OPUC’s and TLSC/TXROSE’s request that this
rulemaking be used as an avenue to regulate and prohibit fees that are applicable to both postpaid
and prepaid service. ARM cited PURA §39.001(c), which precludes the commission from
issuing orders regulating the competitive pricing of retail electric service by REPs, except as
authorized by statute. According to ARM, the commission’s jurisdiction over retail pricing
under customer choice extends only to two areas: the price to beat under PURA 839.202 and the
POLR rate under PURA 839.106. ARM stated that neither of these PURA provisions permits
the commission to regulate the pricing of competitive retail electric service. As a general rule,

competitive forces should regulate and set the pricing for a service in a free market.

Both OPUC and TLSC/TXROSE stated that payment processing fees inflict an unforeseen and
particular financial burden on customers. One of the benefits of prepaid service is the ability of a
customer to pay what they are able to pay, when they are able to make payment. OPUC stated
that if there is no limit to the amount charged to a customer for making payment, the overall rate

per kWh could be raised substantially higher than as disclosed on the EFL. TLSC/TXROSE
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cited the $4.99 processing fee currently charged by a prepaid service REP. Many customers can
only afford to make small payments to their account; $4.99 is a nearly 25% fee for a customer
making the average $20 payment and profoundly raises the cost for service. If the commission
allows payment processing fees, OPUC requested imposing a reasonable cap on such fees or

modifying the EFL to include a single fee for making four payments per month.

ARM disagreed with OPUC and TLSC/TXROSE. Accepting and processing customer payments
in a timely manner is a critical component of prepaid service. The ability to make more frequent
and smaller payments than under a traditional postpaid product benefits customers of prepaid
service because it helps them avoid accruing a large obligation. ARM stated that the REP incurs
a fee, typically to a third-party vendor, for processing payments and in most cases is simply
passing through the payment processing cost to the customer. Payment processing fees should
be established by competitive rather than regulatory forces to the extent they do not conflict with
the Texas Finance Code, which prohibits REPs from passing certain charges relating to credit

cards onto their customers.

Reliant stated that the restrictions on fees, charges, and minimum balances advocated by OPUC
and TLSC/TXROSE seem to assume that the goal of the prepaid rule is to design a single
product offering, rather than set parameters for a wide variety of products in the competitive
market. Reliant stated that the proposed rule will allow REPs to offer products with different
attributes, thereby encouraging competition and REP innovation to deliver the products
customers want. Reliant requested rejection of unwarranted restrictions on products offered in

the competitive market.
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Commission Response
The commission concludes that nothing in this section limits a REP from offering products
or services separately from prepaid electric service, and therefore a change to the rule in

this regard is unnecessary.

The commission disagrees with TLSC/TXROSE that all costs of providing customer service
should be rolled into the rates of all customers taking service from a REP. A REP should
have the freedom to assess customer service costs to the cost causer rather than spread the
costs to all of its customers. In the competitive market, REPs have broad discretion in
designing products for postpaid service, and the commission concludes that it should not
unduly limit their discretion in connection with prepaid service. The commission believes
that one of the objectives of introducing retail competition was to spur innovation, and

giving REPs broad discretion in product design is consistent with this objective.

The commission disagrees with OPUC and TLSC/TXROSE that the REPs should be
prohibited from charging payment processing fees. REPs incur fees from third-parties
acting as payment processing agents and are allowed to pass through these charges, and
REPs may incur costs to process payments even without payment processing agents. The
commission agrees with ARM that payment processing fees should be established by

competitive rather than regulatory forces.
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Proposed Subsection (c)(12)(A)

The REP Coalition and Reliant stated that due to financial risks imposed on the REP when a
customer transitions from prepaid to postpaid service, the REP should be allowed to request a
security deposit in the case of such a transaction. The REP Coalition and Reliant stated that
825.478(c)(3) allows deposits to be collected from an existing customer only if the customer was
late paying a bill more than once during the last 12 months of service or had service
disconnected for nonpayment during the last 12 months of service. Furthermore, the REP
Coalition and Reliant stated that the REP should be allowed to require the customer to establish
satisfactory credit as though the customer were a new applicant; a prepaid service customer does
not pay a bill and therefore postpaid service standards should not apply. OPUC agreed that a
REP should be able to collect a security deposit when a customer transitions from prepaid to

postpaid service.

The REP Coalition and Reliant requested the ability to combine the request for a deposit with a
disconnection notice, with the customer being required to pay the deposit within ten days after

the deposit request.

Commission Response
The commission agrees with OPUC, Reliant, and the REP Coalition that a REP should be
allowed to collect a deposit when transitioning to postpaid service, and changes subsection

(©)(12)(A) accordingly.
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The commission amends subsection (c)(12)(A)(1) to allow a REP to require the deposit to
be paid within ten days after issuance of a written disconnection notice that requests a

deposit.

Proposed Subsection (c)(12)(B)

The REP Coalition and Reliant stated that the prohibition on a REP charging a customer a fee for
the cancellation or discontinuance of service was in conflict with proposed subsection (c)(11)(E),
which states that a REP may charge and collect early termination fees for contracts with a term
of more than one month. The REP Coalition requested the amendment of the provision to reflect

the exceptions for termination fees included in proposed subsection (c)(11)(E).

MXenergy stated that prepaid service customers should be able to receive the best price a REP
can offer based on the entire cost of providing prepaid service, and in order for a REP to offer a
term prepaid service product, the REP must price the service as if it was purchased for the entire
term. MXenergy stated that when a customer ends the contract earlier than the agreed upon
term, the REP may lose money depending on where the energy market price is at that point in
time. Without an early termination fee for term contract prepaid service, this risk is socialized
over the entire customer base. MXenergy stated that an early termination fee allows the REP to
mitigate this risk and the cost of a customer not purchasing energy for the entire term of
contracted service. MXenergy further stated that allowing early termination fees for prepaid
service will provide a REP with a potential tool to help lower prepaid service costs, while not

placing the REP in an undue risk position.
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TLSC/TXROSE and OPUC opposed allowing REPs to charge a fee for an activity required by
the commission’s customer protection rules, such as sending a disconnection notice.
TLSC/TXROSE requested that REPs be prohibited from adding their own disconnection fees to

the disconnection fees charges by the TDUs.

Commission Response

The commission agrees with MXenergy, Reliant, and the REP Coalition that the
prohibition on charging a fee for a customer canceling or discontinuing service could be
seen as in conflict with adopted subsection (c)(11)(D). The commission deletes this
provision from subsection (c)(12)(B). The commission changes subsection (c)(12)(C) for
clarity, to prohibit a REP from charging a customer a fee for switching to another REP or
otherwise canceling or discontinuing taking prepaid service for a reason other than non-

payment, but to allow for the collection of an early termination fee for a term contract.

The commission disagrees with OPUC and TLSC/TXROSE that a REP should not be

allowed to charge a disconnection fee, because a REP incurs costs to disconnect a customer.

Proposed Subsection (c)(12)(C)

TLSC/TXROSE and OPUC stated that the proposed rule does not address an unexpended
balance left in a customer’s prepaid account when the customer switches REPs or products. The
proposed rule also does not include a timing requirement for the refund of such an unexpended
balance. TLSC/TXROSE requested that if a customer switches REPS, the current REP should be

required to refund the customer’s minimum balance instantaneously and any remaining balance
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within 48 hours. The customer will need to access these funds in order to obtain service from
another REP and meet the new REP’s minimum balance, prepayment, or security deposit

obligations.

TLSC/TXROSE also requested that the commission prohibit REPs from charging dormancy or
inactivity fees for funds that appear to be abandoned. Certain circumstances could result in
unexpended balances being left with the REP, such as if the customer is in the hospital or
choosing to live without electricity while the customer saves enough to replenish the minimum
balance. TLSC/TXROSE cited the new regulations on gift and credit cards established under the
Credit Act of 2009 and requested that the rule be consistent with those regulations.
TLSC/TXROSE requested requiring the REP to send notice to a customer once the account is
inactive for two weeks, stating that the balance will be refunded in an additional two weeks if

the customer does not take action.

Commission Response

The commission agrees, in part, with OPUC and TLSC/TXROSE that the rule should
include a provision to refund to the customer any unexpended balance upon the
discontinuance of service. The commission disagrees with TLSC/TXROSE that such a
refund should be instantaneous or could happen within 48 hours. In order for the REP to
properly refund the unexpended balance to the customer, the REP must use actual usage
and charges, which must be obtained from the TDU. In addition, the ERCOT billing cycle
for wholesale settlements exposes the REP to the possibility that its initial wholesale invoice

relating to its retail customers may be modified, resulting in a different allocation of its
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charges to a particular customer. The commission changes subsection (c)(7)(G) to require
the REP to refund the customer, or an energy assistance agency that made payment on the
customer’s behalf, any unexpended balance within 10 business days after the REP receives

the final bill and meter read from the TDU.

The commission disagrees with TLSC/TXROSE that a REP should be prohibited from
charging a “dormancy fee” or “inactivity fee.” A REP could choose to prorate various
TDU fees, such as an advanced metering fee, into a charge applied to the customer’s
account daily in the absence of a set billing cycle. Such a fee is not an inactivity fee, but
rather a standard charge each customer must pay, regardless of usage. The customer

incurs a cost by having an active meter even when choosing not to consume electricity.

Proposed Subsection (c)(13)
The REP Coalition stated that, based on their requested changes for an additional subsection (d),

this provision should be deleted.

Commission Response

The commission disagrees with the REP Coalition that this provision should be included in
the current balance calculations. Unlike most account credits and debits, the rule provides
that the REP is obligated to provide customers notice that the customer will be charged for
a prior debt in subsection (c)(13), and therefore it should remain separate from the current

balance provision.
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Proposed Subsection (d)
The REP Coalition and Reliant requested that the term *“account balance” be replaced with the
term “current balance,” which they stated was more appropriate in the context of proposed

subsection (d), and is also a term defined under proposed subsection (b).

OPUC requested that the following language be added to the end of the proposed subsection:
“The REP shall also obtain a customer's acknowledgement that not all electric assistance
agencies are able to provide assistance to customers that use prepaid service, and therefore if the
customer relies on electric assistance agencies, they should verify that their electric assistance
agency can assist customers on prepaid service.” TLSC\TXROSE disagreed with OPUC,
countering that OPUC’s proposal fails to provide vulnerable customers sufficient protection.
TLSC/TXROSE stated that REPs should fully inform customers that many assistance programs
do not provide benefits to customers on prepaid service and prohibit customers who may require

energy assistance from enrolling in prepaid products.

TLSC\TXROSE requested that REPs who offer some type of financing product in addition to
prepaid electric service, such as a prepaid or reloadable credit card, clearly identify whether or
not the financing product is a requirement for receiving service. TLSC/TXROSE also requested
that the REP be required to disclose whether the financing product, due to the product’s fees or
other charges, results in a higher or lower realized rate for electric service than if the customer

made payment with cash or check.
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dPi requested that prior to enrolling a customer in an “advance payment” product, the REP be
required to telephonically obtain and record all required verification information from the
applicant similar to the requirements under §25.474(f), regarding customer enrollment via door-
to-door sales. Additionally, in response to harms alleged by commission staff, dPi requested that
the REP telephonically capture additional enrollment information provided to *advance
payment” customers, to include:

(A) how and when payment may be made;

(B) how and when account statements will be provided to the customer;

(C) if consumption is estimated for any purpose and the type of information used to make

such an estimate;

(D) statement and notice expectations, including timeframes for receipt and payment of

statements and the circumstances under which the customer may receive a disconnection

notice, as well as the applicable disconnection timeframes;

(E) if a REP represents that a specific dollar amount applied to an “advance payment”

option is anticipated to provide electric service for a specific time period, the REP shall

disclose the price per kWh, the estimated kWh to be consumed during the specified time

and dollar amount, and a statement as to whether the amount due for service during the

time period will change, and if so, under what circumstances; and

(F) disclose how the “advance payment” account will be trued-up, including applicable

timeframes, as well as payment and credit options applicable to any trued-up debt or

credit balances.
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Commission Response
The commission agrees with Reliant and the REP Coalition that the term *“account
balance” should be replaced with the term “current balance,” and changes subsection (d)

accordingly.

The commission agrees with OPUC that the customer should acknowledge the possible
limitations to receiving energy assistance when enrolled in a prepaid product, and the
commission changes subsection (d) accordingly. As stated above in relation to proposed
subsection (c)(10), the commission disagrees with TLSC/TXROSE that customers who are

eligible for energy assistance should be prohibited from enrolling in a prepaid product.

Concerning TLSC/TXROSE’s comments about a financing product provided in
conjunction with prepaid service, such as a prepaid or reloadable credit card, the
commission concludes that it is unnecessary to address such a product. Whether a REP
requires the use of such a product will necessarily be disclosed to a potential customer,
because the REP is required to provide a disclosure of the acceptable payment methods. In
addition, disclosure of fees for financial products are already addressed by statutes and

regulations not administered by the commission.

Concerning dPi’s proposals, the commission concludes that the rule provides sufficient

customer protections for service subject to the rule, without adoptions of dPi’s proposals.
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Proposed Subsection (e)(1)
OPUC proposed further clarifying on the PDS that the customer’s electric service may be
disconnected with limited notice should the current balance fall below the specified minimum

balance.

Commission Response
The commission agrees with OPUC that further disclosure regarding limited disconnection

notice is appropriate, and changes subsection (e)(1) accordingly.

Proposed Subsection (e)(2)(A)
The REP Coalition and Reliant requested that subsection (e)(2)(A) parallel the definition of
“minimum balance” in subsection (b)(4), which also addresses avoiding the disconnection of

service.

Commission Response
As discussed above concerning proposed subsection (b)(4), the term minimum balance has
been changed to connection balance, and will apply only to initiation and reconnection of

service. Reliant and the REP Coalition’s request is therefore moot.

Proposed Subsection (e)(2)(D)
The REP Coalition and Reliant requested clarification of a REP’s duty regarding a critical care
or chronic condition evaluation process. The REP Coalition and Reliant stated that, as written,

the provision could be interpreted to require the REP to ask each applicant for prepaid service
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whether the definitions given under §825.497 (relating to Critical Load Industrial Customers,
Critical Load Public Safety Customers, Critical Care Residential Customers, and Chronic
Condition Residential Customers) are applicable to the applicant. Therefore, the REP Coalition
and Reliant requested insertion of language to make clear that prepaid service is not available to
customers designated as critical care and chronic care residential customers, rather than set up a

separate evaluation process to determine if the customer otherwise meets the definition.

TLSC/TXROSE requested that this provision be expanded to disallow REPs from providing

prepaid service to households that are eligible for energy assistance.

Commission Response

The commission changes adopted subsection (k) to prohibit a REP from knowingly
providing prepaid service to a customer who is a critical care residential customer or
chronic condition residential customer as those terms are defined in 825.497 of this title or
enrolling an applicant who states that the applicant is a critical care residential customer or
chronic condition residential customer. Section §25.497 prescribes the process by which
critical care and chronic condition residential customers are identified, and the commission
does not intend to impose in this rule additional obligations on REPs with respect to this

issue.

As stated above concerning proposed subsection (c)(10), the commission disagrees with
TLSC/TXROSE that customers who are eligible for energy assistance should be prohibited

from enrolling in prepaid service.
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Proposed Subsection (e)(2)(F)

The REP Coalition requested that the PDS be modified to address the ability of a REP to place a
customer incurring a negative current balance of $50 or more on a deferred payment plan.
Furthermore, the REP Coalition requested language informing customers through the PDS that in
addition to the deferred payment plan, the REP reserves the right to apply a switch-hold and

retain such switch-hold until the deferred payment plan terms are satisfied.

Commission Response

The commission disagrees with the REP Coalition that a REP should have the right to
place a customer who has incurred a negative current balance of $50 or more on a deferred
payment plan and apply a switch-hold. The customer should have the right to decide

whether to enter into a deferred payment plan.

Proposed Subsection (g)(1)

MXenergy stated that the SUP is only applicable to REPs that have installed advanced meters
and related systems that allow customers, if they elect to have such devices installed, to receive
direct communications to these devices inside their homes. MXenergy stated that since CPDS
allows the customer to monitor consumption on a real-time basis, a monthly mailed SUP is
equivalent to a monthly invoice, and therefore a monthly, no fee, paper copy of a SUP should not
be required. MXenergy requested that the cost associated with receiving a paper SUP be detailed

in the Terms of Service.
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The REP Coalition and Reliant stated that much of the communication related to prepaid service
is expected to be delivered using electronic methods, and accordingly, it would be inconsistent to
establish the United States Postal Service as the default delivery method for a SUP. The REP
Coalition and Reliant stated that since the proposed rule allows for a REP to select electronic
delivery as the default choice for all other customer communications, the communication method
chosen for SUP delivery should be left to the REP, customer, and competitive market as long as
a durable record of the SUP is provided. Reliant requested that if the customer opts for a paper

copy of the SUP, the REP be allowed to charge a reasonable fee for the SUP.

TLSC/TXROSE disagreed with MXenergy, the REP Coalition, and Reliant. Since the idea
behind prepaid service is for the customer to monitor usage and avoid disconnection, the REP
should notify a customer on a weekly basis of the account status. TLSC/TXROSE requested that
a REP be prohibited from charging a fee to customers who are incapable of receiving an

electronic report.

Commission Response

The commission clarifies that the SUP shall be provided upon the customer’s request, and
the REP is not required to provide a monthly mailed SUP unless the customer requests a
summary each month. The commission agrees with Reliant that postal service should not
be the default method of delivery, and the REP should be allowed to select electronic
delivery as long as the means of delivery provides a downloadable and printable record.
The commission agrees with MXenergy and Reliant that since REPs are allowed to

communicate electronically for all other communications, the REP should be allowed to
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charge a fee for a paper copy of the SUP. The commission changes adopted subsection

(h)(2) accordingly.

The commission disagrees with TLSC/TXROSE that the REP should be responsible for
weekly account status notifications. The commission concludes that a REP’s obligation to
send low-balance warnings pursuant to subsection (c)(7)(D) is sufficient notification

regarding account status.

Proposed Subsection (g)(2)(G)

The REP Coalition and Reliant stated that requiring a REP to indicate on the SUP whether the
customer is receiving the LITE-UP discount is inconsistent with the nature of that program.
They stated that a SUP will likely cover several months of usage, and a customer can roll on and
off the LITE-UP monthly eligibility list. Moreover, funding of a discount for a particular month
may not be available. Consequently, the rule should be modified to require a statement on the
SUP indicating whether the customer is on the LITE-UP eligibility list at the time the summary

is generated.

Commission Response

The commission agrees with Reliant and the REP Coalition, in part, that simply stating
that a customer is receiving the LITE-UP discount is inconsistent with the variable nature
of the program. The commission changes adopted subsection (h)(2)(H) to require the SUP
to indicate if the customer received the LITE-UP discount during all or part of the

summary period.
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Proposed Subsection (g)(2)(H)

MXenergy, the REP Coalition, and Reliant requested that the commission clarify the content
required in the SUP, specifically the summary level to be included. The REP Coalition and
Reliant requested that the subsection explicitly confirm that the intent of the SUP is to provide a
summary for a period of 12 months unless the customer asks for or has received service for a
shorter period of time. MXenergy stated that 12 months of data, in daily interval form, would be
excessive to the customer, as well as costly and time consuming for the REP. MXenergy

requested including two months of data in the SUP.

Commission Response

The commission agrees with Reliant and the REP Coalition that unless a shorter time
period is specifically requested by the customer, information provided by the SUP shall be
for the most recent 12 months, or the longest period available if the customer has taken
prepaid service from the REP for less than 12 months. For clarity to the customer, the
information should be provided by calendar months. The commission changes adopted
subsection (h)(5) accordingly. The commission disagrees with MXenergy that two months
of data would be an appropriate summary period. The SUP is not required to be in daily
interval form, and the commission concludes that the 12-month interval is neither excessive

nor burdensome.
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Proposed Subsection (g)(3)

The REP Coalition and Reliant stated that the SUP fulfills the requirements set forth by §25.472
to provide payment and usage information, free of charge and within one business day of the
request, to an energy assistance agency. The REP Coalition and Reliant therefore recommended
that since the SUP is a concept unique to 825.498, this provision should be clarified to specify

that the SUP fulfills the requirements of a request made pursuant to 825.472(b)(4).

TLSC/TXROSE stated that is was inappropriate for the REP Coalition to ask the commission to
specify that providing a SUP to an energy assistance agency fulfills the REP’s requirement to
provide information to the energy assistance agency. TLSC/TXROSE stated that no such

determination can be made without knowing the requirements of the energy assistance agency.

Commission Response
The information that a REP is obligated to provide to an energy assistance agency
pursuant to §25.472(b)(4) is broader than the information contained in SUP, and the

commission therefore disagrees with the REP Coalition and Reliant.

Proposed Subsection (h)

The REP Coalition and Reliant requested that the undefined term “deficit balance” in subsection
(h), (h)(1) and (2) be replaced with the term “negative current balance.” The term “current
balance” is defined in subsection (b)(1) and adding the “negative” prefix would infer a current
balance less than zero. The REP Coalition and Reliant stated that this would eliminate potential

confusion that a “deficit balance” could mean a balance that is less than the minimum balance.
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As commented upon under proposed subsection (e)(2)(F), the REP Coalition requested the
option of automatically placing a customer on a deferred payment plan if the customer incurs a
negative current balance of $50. Furthermore, the REP could then apply a switch-hold under
proposed subsection (h). The REP Coalition stated that more customers with prepaid service
would otherwise be able to switch and never pay the amount owed to their current REPs as

advanced meters, same-day switching, and robust no-deposit prepaid services become prevalent.

Commission Response
The commission agrees with Reliant and the REP Coalition that using the “negative” prefix
with the defined term current balance adds clarity and changes adopted subsection (i)

accordingly.

As discussed above concerning proposed subsection (e)(2)(F), the commission disagrees
with the REP Coalition that a REP should have the unilateral right to place a customer
who has incurred a negative current balance of $50 or more on a deferred payment plan

and apply a switch-hold.

Proposed Subsection (h)(1)

MXenergy stated that recently approved 825.480(j) does not require REPs to offer a deferred
payment plan if the customer has received service from the REP for less than three months and
the customer lacks sufficient credit or a satisfactory payment history from a previous REP.

MXenergy questioned why the proposed rule in this project includes a more stringent REP
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deferred payment plan requirement than adopted in §25.480(j) and why the deferred payment

plan in existing §25.498(g) was revised.

Reliant stated that the commission recognized that deferred payment plans were not consistent
with the concept of prepayment in Project Number 33814, Order Adopting New 825.498, at the
July 31, 2007 Open Meeting. Reliant stated that deferred payment plans were only mandated in
limited situations, such as when the prepaid balance is exhausted during an extreme weather
emergency or when a customer has been underbilled by the REP; all other deferred payment
plans offered by a REP are voluntary. Reliant requested that subsection (h)(1) be modified to
allow that a REP “may” place a residential customer on a deferred payment plan rather than
requiring that the REP “shall” do so. The REP Coalition and Reliant requested that the phrase

“not considering the customer’s minimum balance” be removed from the proposed subsection.

OPUC supported deferred payment plans only at the customer’s request, and opposed switch-
holds under any circumstances. TLSC/TXROSE stated that PURA §39.101(h) requires the REP
to maintain a customer’s electric service during extreme weather emergencies even if the
customer’s account balance is zero. TLSC/TXROSE stated that the phrasing of proposed
subsection (h)(1) infers that a customer would have a deficit balance even if the customer
maintains a minimum balance greater than the supposed deficit. In addition, TLSC/TXROSE
stated that the proposed rule is ambiguous as to whether a REP can apply a switch-hold to a
customer’s account, which they did not support, when the deficit is completely covered by the

minimum balance.
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Commission Response

The commission finds that deferred payment plans under existing 825.498(g) do not reflect
the changes made by the commission to prepaid service under the new §25.498 or to the
requirements for deferred payment plans in §25.480. The commission disagrees with
MXenergy’s statements that the deferred payment plan provisions of the new rule are
unjustified. The commission is changing the deferred payment plan provisions in existing
825.498(g) as part of its comprehensive changes to §825.498. A key difference between the
existing rule and the new rule is that the new rule provides for a connection balance of up
to $75 to establish prepaid service or reconnect prepaid electric service following
disconnection, and a disconnection balance of up to $10 that a customer must maintain to
avoid disconnection. In contrast, the existing rule allows a REP to disconnect service only
if the customer’s balance is below zero; and a customer taking postpaid service pays for the
service after the service is provided. The commission believes that §25.498 should be
generally consistent with 825.480 and should recognize that there is a possibility that
customers may incur large negative balances during periods in which a REP cannot initiate
disconnection of service. For this reason, the commission is requiring a REP to offer

deferred payment plans in the new rule.

The commission concludes that a REP should be required to offer deferred payment plans
only in certain situations, specifically where a customer’s account reflects a negative
current balance of $50 or more during an extreme weather emergency, in particular
circumstances related to a state of disaster, and where a customer who has been

underbilled by $50 or more for reasons other than theft of service. A REP is required to
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offer deferred payment plans to postpaid service customers in these situations, and should
be required to do so for prepaid service customers as well. Consistent with Reliant’s and
the REP Coalition’s request, the commission deletes “not considering the customer’s
minimum balance” in adopted subsection (i)(1)(A), because the minimum balance, adopted

as the connection balance, is only required to enroll in or reconnect prepaid service.

The commission agrees with TLSC/TXROSE that a customer should not be viewed to have
a deficit balance if the customer’s account balance is $0 or greater. The commission
changes the definition of minimum balance in subsection (b)(4) to connection balance to
clarify that the customer need not maintain the minimum balance after establishment of
service or reconnection of service, and uses the phrase “negative current balance” rather
than “deficit balance.” Concerning OPUC’s comment about switch-holds, this issue is

addressed below concerning proposed subsection (h)(5)(B).

Proposed Subsection (h)(2)

The REP Coalition and Reliant stated that subsection (h)(2) prohibits a REP from refusing a
customer’s request for a deferred payment plan if the customer incurs a deficit balance of $50 or
more during a period in which disconnection was prohibited. The REP Coalition and Reliant
requested that the mandate requiring a REP to offer a deferred payment plan be modified to
apply only to residential customers and only when the $50 negative current balance is incurred
during extreme weather or due to an underbilling. The provision should not be overly broad or

expanded to address negative current balances incurred on weekends or holidays when
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disconnection is prohibited. Reliant agreed with the REP Coalition that subsection (h)(2) should

be modified to apply only to residential customers consistent with PURA 839.101(h).

Commission Response

The commission agrees with Reliant and the REP Coalition that proposed subsection (h)(2)
is overly broad, therefore the commission limits the obligation for a REP to offer a deferred
payment plan in adopted subsection (i)(1) and (2). The commission deletes proposed

subsection (h)(2).

Proposed Subsection (h)(4)

Nations Power stated that the deferred payment “model” recently adopted in §25.480(h)(4) is
reflective of the traditional postpaid billing model where a customer pays back an installment
payment on a monthly basis. This model requires an initial payment no greater than 50% of the
amount due, with the remaining deferral to be paid in up to five equal monthly installments
unless the customer agrees to fewer installment payments. Nations Power stated that with
prepaid service using advanced meter technology, there is no monthly billing, no monthly
statements, and no payment due dates. Additionally, Nations Power stated that a five-month
payback period is not practical for pay-as-you-go. The average prepaid service customer churn
is far less than five months. Nations Power stated that the payment arrangement adopted in the
current 825.498 works best in the prepaid market by allowing customers to pay their balances
owed over several weeks rather than several months, and with 25% of the balance due at each

payment.
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Commission Response

The commission disagrees with Nations Power that a five-month payback period is not
practical for prepaid service. Because prepaid service has no monthly billing cycle and no
payment due date, the payment period for deferred payment plans should be defined
rather than left to the REP’s discretion. A prepaid service customer could theoretically
make several small payments in a calendar month, and requiring a percentage of the
balance due with each payment could substantially shorten the payback timeline compared

to the traditional deferred payment plan model.

Proposed Subsection (h)(4)(B)
The REP Coalition and Reliant requested replacement of the undefined term “account balance”

with “current balance” as defined in subsection (b)(1).

Commission Response

The commission agrees with Reliant and the REP Coalition that “account balance” is not
the appropriate term, but concludes that “current balance” is not the appropriate term,
either. The commission changes adopted subsection (i)(6)(B) to allow the REP to reduce

the “deferred” balance.

Proposed Subsection (h)(5)(A)
The REP Coalition requested that proposed subsection (h)(5)(A) remove any implication that the

customer may be able to change payment terms under the deferred payment plan. Specifically,
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the REP Coalition requested replacing the phrase “are not satisfied with” with “have any

questions regarding the terms of.”

Commission Response

The commission agrees with the REP Coalition that the language “are not satisfied with”
implies that the customer may change the terms after electing to enroll in a deferred
payment plan. The commission changes adopted subsection (i)(9)(A) to reflect the

recommendation of the REP Coalition.

Proposed Subsection (h)(5)(B)

TLSC/TXROSE and OPUC opposed the switch-hold and argued that the commission’s rationale
for adopting a switch-hold in Project Number 36131 is not applicable to prepaid service.
TLSC/TXROSE stated that the commission provided for REPSs to use switch-holds in providing
postpaid service because the commission expanded the number of customers for whom REPs
were required to provide bill assistance. Under the new prepaid service rule, REPs will be
required to offer deferred payment plans to the same group of customers as before the switch-
hold was promulgated. TLSC/TXROSE requested that the commission prohibit REPs from
applying switch-holds to prepaid customers under the new rule. Unlike for postpaid service,
REPs are not required to offer deferred payment plans to an expanded number of customers and
therefore their financial risk is not increased. TLSC/TXROSE and OPUC stated that prepaid
service substantially reduces REP risk and REPs are less exposed to nonpayment from prepaid

service customers than postpaid service customers.
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The REP Coalition stated that in Project No. 36131, the commission’s rationale for allowing
switch-holds was because the REP extends additional credit to the customer through certain
payment plans. The REP Coalition stated that, in theory, there should be no extensions of credit
to customers on prepaid service, but argued that in practice there will still be situations where
REPs will be required to extend credit to prepaid service customers. A REP could extend credit
during extreme weather events and on weekends and holidays, or when TDU systems are down
and disconnections cannot be timely worked. The REP Coalition stated that an extension of
credit could also exist since disconnections and reconnections using advanced meters do not
occur instantaneously. The REP Coalition stated that if a customer on prepaid service incurs a
negative balance of $50 or more as addressed under the proposed rule, the REP clearly has
extended credit to the customer and REPs should be allowed to apply switch-holds when credit is

extended to customers.

Commission Response

The commission disagrees with TLSC/TXROSE that the switch-hold should not be
available for a REP providing prepaid service. It is reasonable to allow a REP to place a
switch-hold on a customer in a situation where the REP extends credit to the customer and
is required by the rule to enter into a deferred payment plan. The commission finds that
while the financial risk to a REP of providing prepaid service compared to postpaid service
is decreased in most circumstances, during a disconnection moratorium, a prepaid service
customer can accrue a negative current balance and the REP has no deposit to cover that
balance. The customer could choose to switch REPs before making a payment, and the

REP bears the risk of non-payment in such a situation. The deferred payment plan
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requires that a REP extend credit to the customer, and the REP faces additional risk that
the customer will not repay the deferred balance. The switch-hold helps ensure the
customer will pay the deferred balance before switching to another REP. Therefore, the
switch-hold reduces the risk to the REP that the customer will not pay the deferred

balance.

Proposed Subsection (h)(5)(G)

The REP Coalition requested that subsection (h)(5)(G) be modified to allow a customer’s electric
service to be disconnected if the customer’s current balance is below the minimum balance,
excluding the remaining deferred amount. The REP Coalition requested a new subsection (h)(6)
allowing a REP to place a switch-hold on a customer’s account while the customer is on a

deferred payment plan, consistent with §25.480(j) as adopted in Project Number 36131.

Commission Response

The commission agrees with the REP Coalition that a REP should be allowed to disconnect
a customer on a deferred payment plan if the customer fails to make payment towards the
current balance at all. A customer should not be allowed to use a deferred payment plan as
a means to avoid having to meet any applicable disconnection balance required by the
REP. As a result, the commission changes adopted subsection (i)(9)(G) to allow a REP to
disconnect a customer enrolled in a deferred payment plan whose current balance falls

below the disconnection balance, excluding the remaining deferred amount.
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Consistent with its discussion above regarding proposed subsection (h)(5)(B), the
commission adds adopted subsection (i)(8) to allow a REP to apply a switch-hold while the

customer is on a deferred payment plan.

Proposed Subsection (h)(5)

The REP Coalition stated that the proposed rule included two proposed subsections (h)(5) and
recommended that the second proposed subsection (h)(5) be renumbered as (h)(7) to reflect their
requests for a new subsection containing affirmative switch-hold language. Further, the REP
Coalition requested language matching the same switch-hold removal provisions as

825.498(j)(8) as adopted in Project Number 36131.

MXenergy stated that proposed subsection (h)(5) is a redundant requirement, because the prepaid
disclosure statement notifies a customer that the switch-hold will be removed when payment is
received. MXenergy stated that the timing requirement of this provision is arduous and prone to
be a point of failure for the REP providing prepaid service. MXenergy requested that the
provision be changed to require the REP to submit a request to remove the switch-hold if the

customer pays the deferred balance owed to the REP.

Commission Response

The commission disagrees with MXenergy that the PDS notification is sufficient customer
notice that the deferred payment plan will be removed once the terms of the plan have been
satisfied. This provision requires the REP to notify the customer that the terms of the plan

have been satisfied and the switch-hold is being removed, rather than the customer
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inferring that the terms have been satisfied. It should not be a customer’s responsibility to
infer that the obligations have been met and assume that the REP has removed the switch-

hold placed on their account.

Proposed Subsection (i)

The REP Coalition and Reliant stated that subsection (i) is redundant and the reiteration of the
applicability of §25.483 to prepaid service, already addressed in subsection (a) of the proposed
rule, does not add meaning or clarity to the rule. The REP Coalition and Reliant requested that

subsection (i) be deleted to avoid potential confusion.

The REP Coalition requested replacing the term “authorized” throughout subsection (i) with the
term “initiate” to more accurately describe what a REP does when it sends a request for

disconnection to the TDU.

Commission Response

The commission disagrees with Reliant and the REP Coalition that proposed subsection (i)
does not add meaning or clarity to the rule. Proposed subsection (i) addresses
disconnecting service to a prepaid service customer, so it is appropriate to begin the

subsection with a statement of the portions of §25.483 that apply.

The commission agrees with the REP Coalition that “initiate” is a more appropriate term

to describe how a REP sends a request for disconnection, and changes the rule accordingly.
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Proposed Subsection (i)(2)

TLSC/TXROSE stated that the disconnection warning timeline, which occurs at least three days
and no more than seven days before the customer’s current balance is estimated to drop below
the minimum balance, is inconsistent with the notice and timing requirements for other
residential customers under 825.480. TLSC/TXROSE stated that disconnection has always been
related to nonpayment for service already provided to the customer, and the proposed rule allows
the REP to disconnect when the customer owes no money to the REP for services provided.
TLSC/TXROSE stated that the proposed rule improperly allows a REP to disconnect when the
customer has a positive balance of up to $75 in the prepaid account. Furthermore,
TLSC/TXROSE stated that in the proposed rule, the commission is allowing the timelines for
notice and disconnection of electric service to be shortened, while postpaid service customers
remain under the same timelines that were in effect prior to deregulation. Therefore, under the
proposed 8§25.498, two different levels of customer protection are being established.
TLSC/TXROSE stated that lowering the level of customer protection and accelerating the time

table for disconnection of service violates PURA 839.101(f).

The REP Coalition disagreed with TLSC/TXROSE’s assertion that the proposed rule is in
violation of PURA 839.101 and stated that prepaid service did not exist in the regulated market
in any form before December 31, 1999, so therefore the customer protection rules in place prior
to competition in the Texas market were only adopted with the traditional postpaid model in
mind. Furthermore, the REP Coalition stated that differences between the prepaid and postpaid

models defy the application of the same customer protection rules in each and every instance.



PROJECT NO. 38675 ORDER PAGE 77 OF 120

The REP Coalition cited as support the order adopting the current 825.498, in Project Number

33814, and asked for the TLSC/TXROSE argument to be rejected.

The REP Coalition requested that, since the customer has to have received a warning at least
three days but not more than seven days before the disconnection of service, and disconnections
can be delayed by up to three business days if the TDU cannot successfully communicate with
the advanced metering system, the REP be allowed to initiate disconnection if a warning notice
was provided to the customer during the previous seven days. The REP Coalition requested
clarification of the phrase “prepaid balance is exhausted” and recommended the language,
“current balance is below the customer’s minimum balance” in allowing a REP to send a

disconnection request to the TDU.

dPi stated that any minimum balance and all related disconnection triggers should be premised at
or near a zero balance. dPi requested that a REP be allowed to initiate disconnection on a day-

ahead basis if the disconnection trigger was estimated to fall on a holiday or weekend.

The REP Coalition and Reliant requested that a new provision be added to the rule to address
treatment of disputes concerning prepaid electric service accounts, which they believe are not
directly applicable to §25.485(e)(2). The REP Coalition and Reliant stated that since a REP is
eligible to disconnect when a customer drops below the minimum balance, it would be beneficial
for the rule to provide guidance on how that minimum balance should be calculated to determine

whether the account is eligible for disconnection.
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Commission Response

The commission disagrees with TLSC/TXROSE that the rule violates PURA 839.101(f)’s
requirement that the commission ensure that at least the same level of customer protection
against potential abuses and the same quality of service that existed on December 31, 1999
is maintained in a restructured electric industry. The customer protection rules that
existed on December 31, 1999 were for postpaid service. The prepaid service model
operates in fundamentally different ways than the postpaid service model, and therefore,
the customer protection rules for prepaid service necessarily must be different in order for
prepaid service to be a viable alternative to postpaid service, which will continue to be

available to customers who can meet the requirements for that service.

The commission agrees in part with the REP Coalition that the REP should be allowed to
disconnect if the customer has been warned in the last seven days. However, the customer
should have at least one full day’s warning that, based on estimated usage, the customer
will be disconnected if the customer fails to make a payment, and the commission changes
adopted subsection (c)(7)(D) and adopted subsection (j)(2) accordingly. In light of the
definition of disconnection balance in adopted subsection (b)(4), the commission changes
adopted subsection (j)(2) to allow a REP to initiate disconnection if the current balance

falls below the customer’s disconnection balance.

The commission disagrees with dPi that a REP should be allowed to initiate disconnection

on a day-ahead basis if disconnection is estimated to fall on a holiday or weekend. This
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could inappropriately result in a customer being disconnected who had the ability and

intention to timely make payment for service.

The commission disagrees with Reliant and the REP Coalition that §25.485(¢e)(2) should not
be applicable to prepaid service, and finds that the provision can be interpreted in light of
the manner in which the prepaid service model operates by interpreting “bill” to mean
“current balance” for a prepaid service customer. As with a postpaid service customer, a
prepaid service customer should be allowed not to pay a disputed charge while an informal

complaint process is pending.

Proposed Subsection (i)(3)

Nations Power stated that the timelines in a pay-as-you go model with real-time meter reads are
not conducive to a 45-day turnover for energy assistance pledge payments. Nations Power
requested that the commission give consideration to shortening the amount of time that an energy
assistance agency has to make a payment on behalf of a customer it is helping and to allow the
REP to consider the credit worthiness of the entity providing assistance. TLSC/TXROSE stated
that it is inappropriate for industry to ask the commission to change standard operating
procedures without regard to the affect on energy assistance providers. TLSC/TXROSE further
stated that amending a program, such as a government energy assistance program, is no simple
matter and potentially harmful to both the program and vulnerable people the program intends to

help.
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OPUC requested a new provision requiring customers to acknowledge, upon enrollment in a
prepaid electric product, the possible limitations of some energy assistance agencies to provide
monetary assistance to low-income customers on a prepaid plan. Additionally, OPUC requested
that the commission require REPs to refund any unexpended balances to energy assistance
agencies that provided funds on behalf of a customer who leaves the REP or the REP’s prepaid

product.

Commission Response

The commission disagrees with Nations Power that the timelines of prepaid service should
alter the energy assistance pledge payment timelines. The commission cannot require that
energy assistance agencies alter their pledge payment timelines. In addition, these agencies
have expressed concerns about providing assistance to prepaid service customers, and the
commission does not want to take any action that would impair the agencies’ ability to
provide assistance. Furthermore, prepaid service can be provided in a manner that

accommodates the established energy assistance pledge payment timelines.

With respect to OPUC’s comments, as discussed above concerning proposed subsection
(c)(10), adopted subsection (d) and adopted subsection (e)(2)(G) require the REP to
disclose, and the customer to acknowledge that some electric assistance agencies may not
provide assistance to customers who use prepaid service. In addition, adopted subsection
(©)(7)(G) requires a REP to refund any unexpended balance prepaid by an assistance

agency to such agency if the customer leaves the prepaid product.
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Proposed Subsection (i)(3)(A)

TLSC/TXROSE stated that if a low-income prepaid service customer is able to secure an energy
assistance payment pledge, the customer should not be forced to make sure the pledge is properly
credited. TLSC/TXROSE stated that it is unprecedented that the customer, rather than the REP,
would be responsible for assuring the proper crediting of payment. Under the proposed rule, an
energy assistance payment could be pledged to a REP and the customer could still lose service
because of the customer’s inability to revalue the device. TLSC/TXROSE stated that this
requirement places an onus on prepaid service customers that does not exist for postpaid service
customers, and lowers the standard of service available in the deregulated market contrary to

PURA §39.101(f).

Commission Response

The commission agrees with TLSC/TXROSE and changes the provision accordingly.

Proposed Subsection (i)(3)(B)

The REP Coalition requested clarification regarding the meaning of “satisfies a customer’s
minimum balance.” The REP Coalition requested alternative language, “establishes a current
balance for the customer that is at or above the customer’s minimum balance,” to make clear that
the customer’s service may be disconnected if the pledge from an energy assistance organization
does not provide the customer a balance at or above the minimum balance requirement of the
REP. Reliant requested the following alternative language: *“establish a current balance for the

customer that is above the customer’s minimum balance.”
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TLSC/TXROSE disagreed with the REP Coalition and Reliant, stating that their requests are
being made without any regard to the energy assistance agency and the low-income customer, or
any verification that the standard will in fact work. TLSC/TXROSE stated that many bill
payment assistance programs provide a small amount of assistance to a customer, and it is not
unusual for a low-income individual to ask for assistance from several churches, non-profits, or

others in order to pay an overdue bill.

Commission Response

The commission agrees with the REP Coalition that proposed subsection (i)(3)(B) should be
clarified. The commission changes subsection (b) so that the customer must maintain a
balance at or above the disconnection balance in order to avoid disconnection for non-
payment, rather than maintain the minimum balance. The commission changes subsection
(1)(3) to state that a REP shall not initiate disconnection if the commitment from an energy
assistance agency (or energy assistance agencies) establishes a current balance over the
disconnection balance, or if the customer has been disconnected, shall initiate reconnection
of service if the commitment establishes a current balance that is at or above the
connection balance. A REP’s rights to disconnect a customer if the customer’s current
balance falls below the disconnection balance and not reconnect service if the customer’s
balance is below the connection balance, are fundamental elements of the prepaid service
model created by the rule. Therefore, the REP should have the right to disconnect if the
energy assistance agency’s pledge is insufficient to bring the customer’s current balance

above the disconnection balance and the right not to reconnect if the energy assistance
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agency’s pledge is insufficient to raise the customer’s current balance to the connection

balance.

Proposed Subsection (i)(4)

The REP Coalition commented that proposed subsection (i)(4) recognizes that only the TDU
reconnects a TDU installed meter, and the tariff allows the TDU up to 48 hours to perform
reconnection of service in certain cases. The REP Coalition stated that timelines for
disconnection and reconnection do not yet take full advantage of the advanced metering systems,
and these systems should be used to facilitate the rapid reconnection of service regardless of
when a TDU receives the request. The REP Coalition acknowledged these requests should not
be undertaken in the proposed rule, but rather in the next update to the tariff. The Joint TDUs
agreed that there is no need to consider these issues in this rulemaking, and understood that the
timelines for processing a variety of advanced metering system (AMS) service requests will be
taken up in Project Number 38674, Amendments to Customer Protection Rules Relating to

Advance Meters.

Commission Response
The commission agrees with the Joint TDUs and the REP Coalition that timelines for AMS
disconnection and reconnection are not at issue in this rulemaking and will be considered

in Project Number 38674.
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Proposed Subsection (j)

TLSC/TXROSE and TACAA supported prohibiting REPs from providing prepaid service to
critical care and chronic care residential customers and requested mandatory disclosure that such
customer class is ineligible to take prepaid service. TLSC/TXROSE stated that there was a lack
of responsibility placed on the REP to provide information to prospective customers regarding
this provision while marketing prepaid products. TACAA stated that they were concerned about
the health and safety of the elderly and frail who enroll in prepaid service, but are not classified

as critical care or chronic condition.

Consistent with their comments on proposed subsection (e)(2)(D), the REP Coalition and Reliant
did not want to be held responsible for ascertaining the customer’s eligibility for chronic
condition or critical care status on an ad hoc basis. The REP Coalition and Reliant requested that
subsection (j) be changed to state that a REP is prohibited from providing prepaid service to an
applicant who states that the applicant is designated as a critical care or chronic care residential

customer as defined in §25.497.

Nations Power, the REP Coalition, and Reliant requested clarity regarding customers who
become critical care or chronic condition while they are enrolled in a prepaid product. Nations
Power stated that the proposed rule does not provide a process for transitioning a customer
granted critical care or chronic condition designation to a REP equipped to handle this type of
customer, especially if the customer chooses not to cooperate with the REP. Nations Power, the
REP Coalition, and Reliant requested a new provision that states that in the event a customer

receives the critical care or chronic care designation while enrolled in a prepaid product, every
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effort shall be made on behalf of the customer to contact the customer and transition the
customer to a new REP. In the event communications are not established, Nations Power
requested the ability to do a priority switch, acting as the authorized agent for the customer, to
the POLR. The REP Coalition disagreed with moving the customer to the POLR, arguing that
POLR is primarily intended to provide a safety net for customers whose REP exits the market.
POLR, the REP Coalition stated, is not a service for a REP to transfer a customer for whom the
REP wants to terminate service. The REP Coalition and Reliant instead requested that the
proposed rule be amended to allow a REP to transfer a customer, in a non-discriminatory
manner, to a postpaid month-to-month plan offered by the REP without the authorization and

verification requirements outlined in §25.474 and 825.475(e)(2).

Commission Response

As discussed above concerning subsection (e)(2)(D), the commission is changing adopted
subsection (k) to prohibit a REP from knowingly providing prepaid service to a customer
who is a critical care or chronic condition residential customer or enrolling an applicant
who states that the applicant is a critical care or chronic condition residential customer.
Section 25.497 prescribes the process by which critical care and chronic condition
residential customers are identified, and the commission does not intend to impose in this
rule additional obligations on REPs with respect to this issue. The commission disagrees
with TLSC/TXROSE that REPs are not held responsible for informing prospective
customers of this provision. Subsection (e)(2)(D) requires a REP to disclose in the PDS
that prepaid service is not available to critical care or chronic condition residential

customers. The commission appreciates TACAA’s concern about the health and safety of
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the elderly and frail who enroll in prepaid service, but are not classified as critical care or
chronic condition. The commission encourages energy assistance agencies to inform their
clients about the protections afforded to persons designated as critical care or chronic
condition residential customers, and encourage clients who are eligible for such designation

to apply for designation.

The commission agrees with Nations Power, Reliant, and the REP Coalition that the rule
should provide a process for transitioning a residential customer who becomes critical care
or chronic condition while enrolled in prepaid service. Adopted subsection (k) requires a
REP to diligently work with the customer to promptly transition the customer to postpaid
service or another REP in a manner that avoids a service disruption. The commission
agrees with Reliant and the REP Coalition that in the case of an unresponsive critical care
or chronic condition residential customer, the REP should be granted the ability to transfer
the customer to a postpaid month-to-month product without customer authorization or
verification. In order to protect a customer transferred to such a product, adopted
subsection (k) requires that the product be a competitively offered one at a rate that is no

higher than the applicable POLR rate.

The commission disagrees with Nations Power’s request to allow the transfer of an
unresponsive customer to the POLR. Section 25.43 (relating to Provider of Last Resort
(POLR)) does not provide for the transfer of critical care and chronic condition residential
customers to POLRs. In addition, §25.43 allows, and is intended to encourage, REPs to

volunteer to provide POLR service. On average, critical care and chronic condition
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residential customers have a much higher rate of nonpayment for electric service than
other customers. As a result, allowing REPs to transfer critical care and chronic condition
residential customers to POLRs would raise the cost of providing POLR service. This, in
turn, would discourage REPs from volunteering to provide POLR service, which would

consequently undermine a goal of §25.43.

Proposed Subsection (k)

The REP Coalition did not take a position with respect to prepaid service outside the proposed
rule, but instead requested a nine-month implementation timeline for REPs offering prepaid
service pursuant to 825.498 to comply with the new requirements. The REP Coalition stated that
the six-month effective date in proposed subsection (k) would burden REPs during the summer
months and leave fewer resources available to devote to implementation of the new rule.
Summer months often require more resources from REPs due to increased customer shopping

and high-bill inquiries.

ARM requested a nine-month compliance time frame for REPSs’ transition from the current
825.498 to the new rule, but stated that the phase-out and discontinuance of financial prepaid
products should be immediate. ARM requested that the commission require REPs offering
financial prepaid products to immediately notify their customers in writing about the impending
discontinuance of their products and allow 60 days for them to switch to an alternative product or
REP. ARM stated that such REPs would be given the option to transition customers to a
compliant prepaid product, transition customers to a postpaid product, sell the customers

pursuant to 825.493, or allow the customer to self-switch to another REP without penalty. ARM
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stated that it is highly unlikely that a REP would voluntarily choose to transition affected
customers to the POLR given that it would jeopardize its REP certificate and limit future

opportunities of certain individuals involved.

Young disagreed with ARM, predicting widespread confusion if financial prepaid service
customers are stripped of their current product choice, then forced to select a new product and
scrape together enough money for a deposit and full month of electricity. Young stated that
these customers must then wait to further access prepaid service until the TDUs install and

provision an advanced meter at a customers’ premises, which could be as late as 2013.

MXenergy, Main Street, the REP Group, and Young supported the commission’s intent to
eliminate prepaid service without the use of an advanced meter or CPDS, but requested a
transition period longer than six months to ensure an orderly transition and larger-scale advanced

meter deployment.

dPi, OPUC, MXenergy, Main Street, Nations Power, the REP Group, and Young stated that
advanced meters are not scheduled to be fully deployed until mid-to-late 2013. OPUC and
MXenergy stated that the commission needs to balance customer protections established in the
proposed rule against the availability of prepaid service for those without access to CPDS. dPi,
OPUC, the REP Group, and Young requested that the proposed rule tie the transition period and
financial prepaid service phase-out date to the TDU’s advanced metering system deployment
schedule. OPUC expressed concerns regarding the three percent of the residential electric

customers currently obtaining prepaid service that may be left without a viable service provider
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or product should the proposed effective date be adopted. OPUC requested a waiver, or other
acknowledgement, a customer could sign to continue under the customer’s current prepaid
service plan until the date the customer has access to a CPDS or advanced meter. Furthermore,
OPUC stated that the effective date should be a function of the actual provisioning of CPDS,

rather than an arbitrary timeline.

The REP Group requested a nine-month implementation timeline for REPs offering prepaid
service under the proposed rule, and stated that prohibiting service outside of §25.498 after a six-
month time period is an unnecessary restraint of customer choice. The REP Group stated that
the compliance should be coupled with the installation of an operational advanced meter at the

customer location prior to the elimination of any other product offering.

Consistent with their comments on proposed subsection (a), dPi and Young requested that a
customer without CPDS or an advanced meter be allowed to continue financial prepaid service
until such a device is available. Main Street stated that it makes more sense to require the REPs

providing prepaid service to utilize the smart meters once they are available.

Although Nations Power supported CPDS-enabled prepaid service and the sunset of financial
prepaid service, it questioned why the proposed rule does not follow more closely the TDU’s
advanced meter deployment schedule. Nations Power and Main Street cited the prohibitive cost,
which must be therefore borne by the customers, of repeatedly installing and removing CPDS as
the main obstacles for REPs attempting to offer prepaid service using CPDS without the use of

an advanced meter. Main Street stated that REPs do not have the luxury of recovering the
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amortized cost of CPDS over a 10 to 15 year period as the TDUs are granted for their advanced

meter systems.

Nations Power stated that, in order to accomplish a six-month effective date, customers wishing
to enroll in a prepaid product who do not currently have advanced meters installed should be able
to request on-demand advanced meter installation at their premises. The Joint TDUs opposed
Nations Power’s request. According to the Joint TDU’s, deployment of advance metering
systems involve far more than the advanced meter itself, and requires the TDU to install a
communications infrastructure to provide the functionality that facilitates prepaid service.
Furthermore, an integral part of an advanced metering communication network is other advanced
meters that form a “mesh” network to communicate with cell relays and radio towers. An
advanced meter installed ahead of the deployment schedule would be isolated and therefore

would provide the customer no additional benefits.

The Joint TDUs requested that the effective date take into consideration Project Number 34610,
Implementation Project Relating to Advanced Metering, and ensure that the necessary
functionality associated with the proposed rule be available and sufficiently robust when needed.
The Joint TDUs stated that there is a potential impact on their advanced metering systems from

the REPs use of interval usage data and home area network functionality.

Commission Response
The commission agrees with ARM and the REP Coalition that a deadline for compliance

with the new rule that falls in the summer is undesirable. During the summer, REPs would
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have fewer resources available to implement the requirements of the new rule. Customers
experiencing any transition problems might be additionally burdened by increased
electricity usage during the summer months. The commission therefore changes adopted

subsection (l) to require compliance with the new rule by October, 1, 2011.

The commission agrees, in part, with dpi, Main Street, MXenergy, Nations Power, OPUC,
the REP Group, and Young that the transition period should be tied to the availability of
an advanced meter or REP owned CPDS at the customer’s premises. The provision of
prepaid service using the capability of a CPDS is superior to financial prepaid service. The
use of a CPDS greatly reduces inaccuracies in the consumption data used to charge
customers. Without the use of a CPDS, a REP offering (financial) prepaid service charges
its customer based on estimated usage, which often requires subsequent, substantial true-
up charges or credits to the customer. Nevertheless, a substantial number of customers
currently take financial prepaid service, which indicates that it is a desired service in the
absence of CPDS. As a result, the commission changes the rule to require the use of CPDS
enabled prepaid service, but as discussed above concerning subsection (a), allows
customers enrolled in a financial prepaid service on October 1, 2011 to continue service
until an advanced meter is installed and provisioned to provide service to the customer.
This change allows a REP to provide financial prepaid service to a current customer until
an advanced meter can be used to provide service to the customer, but does not allow a
REP to enroll new financial prepaid service customers after October 1, 2011. In addition,

beginning October 1, 2011, the commission concludes that once a customer is served using
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CPDS, financial prepaid service to the customer should be prohibited, and the REP should

rely on the actual usage data provided by the CPDS rather than an estimate of usage.

The commission agrees with the Joint TDUs that Nations Power’s request for on-demand
deployment of advanced meters would not provide additional customers access to CPDS-
enabled prepaid service due to the complexities of the advanced meter communication

network required in addition to the physical meter.

With respect to the Joint TDUs® comments related to Project Number 34610,
Implementation Project Relating to Advanced Metering, the commission has taken that

project into consideration in adopting the new rule.

All comments, including any not specifically referenced herein, were fully considered by the
commission. In addition to the changes discussed above, the commission makes other changes

to the rule to clarify its intent.

The repeal and new rule are adopted under the Public Utility Regulatory Act, Texas Utilities
Code Annotated 814.002, (Vernon 2007 and Supp. 2010) (PURA), which provides the
commission with the authority to make and enforce rules reasonably required in the exercise of
its powers and jurisdiction; PURA 817.004, which directs the commission to establish and
enforce retail customer protection standards, including protection from unfair, misleading,
deceptive, or anticompetitive practices; the right to have bills presented in a clear, readable

format and easy-to-understand language; and the right of low-income customers to have access
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to bill payment assistance programs designed to reduce uncollectible amounts; PURA 8§39.001,
which adopts a policy that competition in the sale of electricity is consistent with the public
interest and directs the commission to use competitive, rather than regulatory methods, to
achieve this policy; and PURA 839.101, which requires customer safeguards, including the right
to safe, reliable, and reasonably priced electricity; protection against service disconnections in
extreme weather emergencies or in cases of medical emergency; bills presented in a clear format
and in a language readily understandable by customers; accuracy of meter reading and billing;

and other protections necessary to ensure high-quality service to customers.

Cross Reference to Statutes: Public Utility Regulatory Act 8814.002, 17.004, 39.001, and

39.101.
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REPEAL 825.498. Retail Electric Service Using a Customer Prepayment Device or
System.

NEW §25.498. Prepaid Service.

@ Applicability. This section applies to retail electric providers (REPsS) that offer a
payment option in which a customer pays for retail service prior to the delivery of service
and to transmission and distribution utilities (TDUS) that have installed advanced meters
and related systems. A REP may not offer prepaid service to residential or small
commercial customers unless it complies with this section. The following provisions do
not apply to prepaid service, unless otherwise expressly stated:

1) 825.474()(3)(G) of this title (relating to Selection of Retail Electric Provider);

(2 825.479 of this title (relating to Issuance and Format of Bills);

3 825.480(b), (e)(3), (h), (1), (j), and (k) of this title (relating to Bill Payment and
Adjustments); and

4 825.483 of this title (relating to Disconnection of Service), except for

§25.483(b)(2)(A) and (B), (d), and (e)(L)-(6) of this title.

(b) Definitions. The following terms, when used in this section, have the following
meanings unless the context indicates otherwise.

(¢D) Connection balance -- A current balance, not to exceed $75 for a residential
customer, required to establish prepaid service or reconnect prepaid service
following disconnection.

2 Current balance -- An account balance calculated consistent with subsection

(c)(6) of this section.
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(©)

(3)

(4)

()

(6)

(7)

(8)

9)

Customer prepayment device or system (CPDS) -- A device or system that
includes metering and communications capabilities that meet the requirements of
this section, including a device or system that accesses customer consumption
information from a TDU’s advanced metering system (AMS). The CPDS may be
owned by the REP, and installed by the TDU consistent with subsection (c)(2)-(4)
of this section.

Disconnection balance -- An account balance, not to exceed $10 for a residential
customer, below which the REP may initiate disconnection of the customer’s
service.

Landlord -- A landlord or property manager or other agent of a landlord.
Postpaid service -- A payment option offered by a REP for which the customer
normally makes a payment for electric service after the service has been rendered.
Prepaid service -- A payment option offered by a REP for which the customer
normally makes a payment for electric service before service is rendered.

Prepaid disclosure statement (PDS) -- A document described by subsection (e)
of this section.

Summary of usage and payment (SUP) -- A document described by subsection

(h) of this section.

Requirements for prepaid service.

(1)

A REP shall file with the commission a notice of its intent to provide prepaid
service prior to offering such service. The notice of intent shall include a

description of the type of CPDS the REP will use, and the initial Electricity Facts



PROJECT NO. 38675 ORDER PAGE 96 OF 120

()

(3)

(4)

()

Label (EFL), Terms of Service (TOS), and PDS for the service. Except as
provided in subsection (m), a REP-controlled CPDS or TDU settlement
provisioned meter is required for any prepaid service.

A CPDS that relies on metering equipment other than the TDU meter shall
conform to the requirements and standards of §25.121(e) of this title (relating to
Meter Requirements), §25.122 of this title (relating to Meter Records), and
section 4.7.3 of the tariff for retail electric delivery service, which is prescribed by
825.214 of this title (relating to Terms and Conditions of Retail Delivery Service
Provided by Investor Owned Transmission and Distribution Utilities).

A TDU may, consistent with its tariff, install CPDS equipment, including meter
adapters and collars on or near the TDU’s meters. Such installation does not
constitute competitive energy services as this term is defined in §25.341(3) of this
title (relating to Definitions).

A CPDS shall not cause harmful interference with the operation of a TDU’s meter
or equipment, or the performance of any of the TDU’s services. If a CPDS
interferes with the TDU’s meter or equipment, or TDU’s services, the CPDS shall
be promptly corrected or removed. A CPDS that relies on communications
channels other than those established by the TDU shall protect customer
information in accordance with §25.472 of this title (relating to Privacy of
Customer Information).

A REP may choose the means by which it communicates required information to
a customer, including an in-home device at the customer’s premises, United

States Postal Service, email, telephone, mobile phone, or other electronic
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(6)

communications. The means by which the REP will communicate required

information to a customer shall be described in the TOS and the PDS.

(A) A REP shall communicate time-sensitive notifications required by
paragraph (7)(B), (D), and (E) of this subsection by telephone, mobile
phone, or electronic means.

(B) A REP shall, as required by the commission after reasonable notice,
provide brief public service notices to its customers. The REP shall
provide these public service notices to its customers by electronic
communication, or by other acceptable mass communication methods, as
approved by the commission.

A REP shall calculate the customer’s current balance by crediting the account for

payments received and reducing the account balance by known charges and fees

that have been incurred, including charges based on estimated usage as allowed in
paragraph (11)(E) of this subsection.

(A)  The REP may also reduce the account balance by:

() estimated applicable taxes; and

(i) estimated TDU charges that have been incurred in serving the
customer and that, pursuant to the TOS, will be passed through to
the customer.

(B) If the customer’s balance reflects estimated charges and taxes authorized
by subparagraph (A) of this paragraph, the REP shall promptly reconcile

the estimated charges and taxes with actual charges and taxes, and credit
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or debit the balance accordingly within 72 hours after actual consumption
data or a statement of charges from the TDU is available.

A REP may reverse a payment for which there are insufficient funds
available or that is otherwise rejected by a bank, credit card company, or
other payor.

If usage sent by the TDU is estimated or the REP estimates consumption
according to paragraph (11)(E) of this subsection, the REP shall promptly
reconcile the estimated consumption and associated charges with the
actual consumption and associated charges within 72 hours after actual

consumption data is available to the REP.

A REP shall:

(A)

(B)

(©)

on the request of the customer, provide the customer’s current balance

calculated pursuant to paragraph (6) of this subsection, including the date

and time the current balance was calculated and the estimated time or days

of paid electricity remaining; and

make the current balance available to the customer either:

() continuously, via the internet, phone, or an in-home device; or

(i) within two hours of the REP’s receipt of a customer’s balance
request, by the means specified in the Terms of Service for making
such a request.

communicate to the customer the current price for electric service

calculated as required by 825.475(g)(2)(A)-(E) of this title (relating to
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General Retail Electric Provider Requirements and Information
Disclosures to Residential and Small Commercial Customers);

provide a warning to the customer at least one day and not more than
seven days before the customer's current balance is estimated by the REP
to drop to the disconnection balance;

provide a confirmation code when the customer makes a payment by
credit card, debit card, or electronic check. A REP is not required to
provide a confirmation code or receipt for payment sent by mail or
electronic bill payment system. The REP shall provide a receipt showing
the amount paid for payment in person. At the customer’s request, the
REP shall confirm all payments by providing to the customer the last four
digits of the customer’s account number or Electric Service Identifier (ESI
ID), payment amount, and the date the payment was received;

ensure that a CPDS controlled by the REP does not impair a customer’s
ability to choose a different REP or any electric service plans offered by
the REP that do not require prepayment. When the REP receives notice
that a customer has chosen a new REP, the REP shall take any steps
necessary to facilitate the switch on a schedule that is consistent with the
effective date stated on the Electric Reliability Council of Texas (ERCOT)
enrollment transaction and ERCOT’s rules for processing such

transactions; and
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(8)
)

(10)

(11)

(G) refund to the customer or an energy assistance agency, as applicable, any
unexpended balance from the account within ten business days after the

REP receives the final bill and final meter read from the TDU.

Q) In the case of unexpended funds provided by an energy assistance
agency, the REP shall refund the funds to the energy assistance
agency and identify the applicable customer and the customer’s
address associated with each refund.

(i) In the case of unexpended funds provided by the customer that are
less than five dollars, the REP shall communicate the unexpended
balance to the customer and state that the customer may contact the
REP to request a refund of the balance. Once the REP has
received the request for refund from the customer, the REP shall
refund the balance within ten business days.

Nothing in this subsection limits a customer from obtaining a SUP.

The communications provided under paragraph (7)(A)-(D) of this subsection and
any confirmation of payment as described in paragraph (7)(E) of this subsection,
except a receipt provided when the payment is made in person at a third-party
payment location, shall be provided in English or Spanish, at the customer’s
election.

A REP shall cooperate with energy assistance agencies to facilitate the provision
of energy assistance payments to requesting customers.

A REP shall not:
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tie the duration of an electric service contract to the duration of a tenant’s

lease;

require, or enter into an agreement with a landlord requiring, that a tenant

select the REP as a condition of a lease;

require a connection balance in excess of $75 for a residential customer;

require security deposits for electric service; or

base charges on estimated usage, other than usage estimated by the TDU

or estimated by the REP in a reasonable manner for a time period in which

the TDU has not provided actual or estimated usage data on a web portal

within the time prescribed by 825.130(g) of this title (relating to Advanced

Metering) and in which the TDU-provided portal does not provide the

REP the ability to obtain on-demand usage data.

providing service shall not charge a customer any fee for:

transitioning from a prepaid service to a postpaid service, but

notwithstanding 825.478(c)(3) of this title (relating to Credit

Requirements and Deposits), a REP may require the customer to pay a

deposit for postpaid service consistent with §25.478(b) or (c)(1) and (2) of

this title and may:

Q) require the deposit to be paid within ten days after issuance of a
written disconnection notice that requests a deposit; or

(i) bill the deposit to the customer.

the removal of equipment; or
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(d)

(C)  the switching of a customer to another REP, or otherwise cancelling or
discontinuing taking prepaid service for reasons other than nonpayment,
but may charge and collect early termination fees pursuant to §25.475 of
this title.

(13) If a customer owes a debt to the REP for electric service, the REP may reduce the
customer’s account balance by the amount of the debt. Before reducing the
account balance, the REP must notify the customer of the amount of the debt and
that the customer’s account balance will be reduced by the amount of the debt no
sooner than 10 days after the notice required by this paragraph is issued.

(14) In addition to the connection balance, a REP may require payment of applicable
TDU fees, if any, prior to establishing electric service or reconnecting electric

service.

Customer acknowledgement. As part of the enrollment process, a REP shall obtain the
applicant’s or customer’s acknowledgement of the following statement:  “The
continuation of electric service depends on your prepaying for service on a timely basis
and if your balance falls below (insert dollar amount of disconnection balance), your
service may be disconnected with little notice. Some electric assistance agencies may not
provide assistance to customers that use prepaid service.” The REP shall obtain this
acknowledgement using any of the authorization methods specified in §25.474 of this

title.
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Prepaid disclosure statement (PDS). A REP shall provide a PDS contemporaneously

with the delivery of the contract documents to a customer pursuant to §25.474 of this title

and as required by subsection (f) of this section. A REP must also provide a PDS

contemporaneously with any advertisement or other marketing materials not addressed in

subsection (f) of this section that include a specific price or cost for prepaid service. The

commission may adopt a form for a PDS. The PDS shall be a separate document and

shall be at a minimum written in 12-point font, and shall:

1) provide the following statement: “The continuation of electric service depends on

you prepaying for service on a timely basis and if your current balance falls below

the disconnection balance, your service may be disconnected with little notice.”;

(@) inform the customer of the following:

(A)

(B)

(©)
(D)

(E)

the connection balance that is required to initiate or reconnect electric
service;

the acceptable forms of payment, the hours that payment can be made,
instructions on how to make payments, any requirement to verify payment
and any fees associated with making a payment;

when service may be disconnected and the disconnection balance;

that prepaid service is not available to critical care or chronic condition
residential customers as these terms are defined in 825.497 of this title
(relating to Critical Load Industrial Customers, Critical Load Public Safety
Customers, Critical Care Residential Customers and Chronic Condition
Residential Customers);

the means by which the REP will communicate required information;
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the availability of deferred payment plans and, if a REP reserves the right
to apply a switch-hold while the customer is subject to a deferred payment
plan, that a switch-hold may apply until the customer satisfies the terms of
the deferred payment plan, and that a switch-hold means the customer will
not be able to buy electricity from other companies while the switch-hold
is in place;

the availability of energy bill payment assistance, including the disclosure
that some electric assistance agencies may not provide assistance to
customers that use prepaid service and the statement “If you qualify for
low-income status or low-income assistance, have received energy
assistance in the past, or you think you will be in need of energy assistance
in the future, you should contact the billing assistance program to confirm
that you can qualify for energy assistance if you need it.”; and

an itemization of any non-recurring REP fees and charges that the

customer may be charged.

be prominently displayed in the property management office of any multi-tenant

commercial or residential building at which the landlord is acting as an agent of

the REP.

Marketing of prepaid services.

1)

This paragraph applies to advertisements conveyed through print, television,

radio, outdoor advertising, prerecorded telephonic messages, bill inserts, bill

messages, and electronic media other than Internet websites. If the advertisement
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includes a specific price or cost, the advertisement shall include in a manner that

is clear and conspicuous to the intended audience:

(A)

(B)

(©)

(D)

any non-recurring fees, and the total amount of those fees, that will be
deducted from the connection balance to establish service;

the following statement, if applicable: “Utility fees may also apply and
may increase the total amount that you pay.”;

the maximum fee per payment transaction that may be imposed by the
REP; and

the following statement: “You can obtain important standardized
information that will allow you to compare this product with other offers.
Contact (name, telephone number, and Internet address (if available) of
the REP).” If the REP’s phone number or website address is already
included on the advertisement, the REP need not repeat the phone number
or website as part of this required statement. The REP shall provide the
PDS and EFL to a person who requests standardized information for the

product.

This paragraph applies to all advertisements and marketing that include a specific

price or cost conveyed through Internet websites, direct mail, mass e-mails, and

any other media not addressed by paragraphs (1), (3), and (4) of this subsection.

In addition to meeting the requirements of §25.474(d)(7) of this title, a REP shall

include the PDS and EFL on Internet websites and in direct mail, mass e-mails,

and any other media not addressed by paragraphs (1), (3), and (4) of this
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subsection. For electronic communications, the PDS and EFL may be provided

through a hyperlink.

(3) This paragraph applies to outbound telephonic solicitations initiated by the REP.

A REP shall disclose the following:

(A)

(B)

(©)
(D)

information required by paragraphs (1)(A)-(C) of this subsection;

when service may be disconnected, the disconnection balance, and any
non-TDU disconnection fees;

the means by which the REP will communicate required information; and
the following statement: “You have the right to review standardized
documents before you sign up for this product.” The REP shall provide
the PDS and EFL to a person who requests standardized information for

the product.

4) This paragraph applies to solicitations in person. In addition to meeting the

requirements of §25.474(e)(8) of this title, before obtaining a signature from an

applicant or customer who is being enrolled in prepaid service, a REP shall

provide the applicant or customer a reasonable opportunity to read the PDS.

Landlord as customer of record. A REP offering prepaid service to multiple tenants at

a location may designate the landlord as the customer of record for the purpose of

transactions with ERCOT and the TDU.

1) For each ESI ID for which the REP chooses to designate the landlord as the

customer of record, the REP shall provide to the TDU the name, service and



PROJECT NO. 38675 ORDER PAGE 107 OF 120

()

mailing addresses, and ESI ID, and keep that information updated as required in
the TDU’s Tariff for Retail Delivery Service.

The REP shall treat each end-use consumer as a customer for purposes of this
subchapter, including 825.471 of this title (relating to General Provisions of
Customer Protection Rules). Nothing in this subsection affects a REP’s
responsibility to provide customer billing contact information to ERCOT in the

format required by ERCOT.

(h) Summary of usage and payment (SUP).

1)

()

A REP shall provide a SUP to each customer upon the customer’s request within

three business days of receipt of the request. The SUP shall be delivered by an

electronic means of communications that provides a downloadable and printable

record of the SUP or, if the customer requests, by the United States Postal

Service. If a customer requests a paper copy of the SUP, a REP may charge a fee

for the SUP, which must be specified in the TOS and PDS provided to the

customer. For purposes of the SUP, a billing cycle shall conform to a calendar

month.

A SUP shall include the following information:

(A)  the certified name and address of the REP and the number of the license
issued to the REP by the commission;

(B)  atoll-free telephone number, in bold-face type, that the customer can call
during specified hours for questions and complaints to the REP about the

SUP;
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the name, meter number, account number, ESI ID of the customer, and the
service address of the customer;

the dates and amounts of payments made during the period covered by the
summary;

a statement of the customer’s consumption and charges by calendar month
during the period covered by the summary;

an itemization of non-recurring charges, including returned check fees and
reconnection fees;

the average price for electric service for each calendar month included in
the SUP. The average price for electric service shall reflect the total of all
fixed and variable recurring charges, but not including state and local sales
taxes, reimbursement for the state miscellaneous gross receipts tax, and
any nonrecurring charges or credits, divided by the Kkilowatt-hour
consumption, and shall be expressed as a cents per kilowatt-hour amount
rounded to the nearest one-tenth of one cent; and

if applicable, a statement that indicates the customer is receiving or has
received during the usage summary period the LITE-UP Discount,

pursuant to §25.454 of this title (relating to Rate Reduction Program).

If a REP separately identifies a charge defined by one of the terms in this

paragraph on the customer’s SUP, then the term in this paragraph must be used to

identify the charge, and such term and its definition shall be easily located on the

REP’s website and available to a customer free of charge upon request. Nothing

in the paragraph precludes a REP from aggregating TDU or REP charges. For
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any TDU charge(s) listed in this paragraph, the amount billed by the REP shall

not exceed the amount of the TDU charge(s). The label for any TDU charge(s)

may also identify the TDU that issued the charge(s). A REP may use a different

term than a defined term by adding or deleting a suffix, adding the word “total” to

a defined term, where appropriate, changing the use of lower-case or capital

letters

or punctuation, or using the acceptable abbreviation specified in this

paragraph for a defined term. If an abbreviation other than the acceptable

abbrevi

ation is used for the term, then the term must also be identified on the

customer’s SUP.

(A)

(B)

(©)

(D)

Advanced metering charge -- A charge assessed to recover a TDU’s
charges for Advanced Metering Systems, to the extent that they are not
recovered in a TDU’s standard metering charge. Acceptable abbreviation:
Advanced Meter.

Competition Transition Charge -- A charge assessed to recover a TDU’s
charges for nonsecuritized costs associated with the transition to
competition. Acceptable abbreviation: Competition Transition.

Energy Efficiency Cost Recovery Factor — A charge assessed to recover a
TDU’s costs for energy efficiency programs, to the extent that the TDU
charge is a separate charge exclusively for that purpose that is approved by
the Public Utility Commission.  Acceptable abbreviation: Energy
Efficiency.

Late Payment Penalty -- A charge assessed for late payment in accordance

with Public Utility Commission rules.
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Meter Charge -- A charge assessed to recover a TDU’s charges for
metering a customer’s consumption, to the extent that the TDU charge is a
separate charge exclusively for that purpose that is approved by the Public
Utility Commission.

Miscellaneous Gross Receipts Tax Reimbursement -- A fee assessed to
recover the miscellaneous gross receipts tax imposed on retail electric
providers operating in an incorporated city or town having a population of
more than 1,000. Acceptable abbreviation: Gross Receipts Reimb.
Nuclear Decommissioning Fee -- A charge assessed to recover a TDU’s
charges for decommissioning of nuclear generating sites. Acceptable
abbreviation: Nuclear Decommission.

PUC Assessment -- A fee assessed to recover the statutory fee for
administering the Public Utility Regulatory Act.

Sales tax -- Sales tax collected by authorized taxing authorities, such as
the state, cities and special purpose districts.

System Benefit Fund - A non-bypassable charge approved by the Public
Utility Commission, not to exceed 65 cents per megawatt-hour, that funds
the low-income discount, one-time bill payment assistance, customer
education, commission administrative expenses, and low-income energy
efficiency programs.

TDU Delivery Charges -- The total amounts assessed by a TDU for the
delivery of electricity to a customer over poles and wires and other TDU

facilities not including discretionary charges.
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(4)

(5)

(6)

(L) Transmission Distribution Surcharges -- One or more TDU surcharge(s)
on a customer’s bill in any combination. Surcharges include charges billed
as tariff riders by the TDU. Acceptable abbreviation: TDU Surcharges.

(M) Transition Charge -- A charge assessed to recover a TDU’s charges for
securitized costs associated with the transition to competition.

If the REP includes any of the following terms in its SUP, the term shall be

applied in a manner consistent with the definitions, and such term and its

definition shall be easily located on the REP’s website and available to a customer
free of charge upon request:

(A) Base Charge -- A charge assessed during each billing cycle of service
without regard to the customer’s demand or energy consumption.

(B) Demand Charge -- A charge based on the rate at which electric energy is
delivered to or by a system at a given instant, or averaged over a
designated period during the billing cycle.

(C)  Energy Charge -- A charge based on the electric energy (kWh) consumed.

Unless a shorter time period is specifically requested by the customer, information

provided shall be for the most recent 12 months, or the longest period available if

the customer has taken prepaid service from the REP for less than 12 months.

In accordance with 825.472(b)(1)(D) of this title, a REP shall provide a SUP to an

energy assistance agency within one business day of receipt of the agency’s

request, and shall not charge the agency for the SUP.
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(i)

Deferred payment plans. A deferred payment plan for a customer taking prepaid

service is an agreement between the REP and a customer that requires a customer to pay

a negative current balance over time. A deferred payment plan may be established in

person, by telephone, or online, but all deferred payment plans shall be confirmed in

writing by the REP to the customer.

1)

()

(3)

(4)

(5)

The REP shall place a residential customer on a deferred payment plan, at the

customer’s request:

(A)  when the customer’s current balance reflects a negative balance of $50 or
more during an extreme weather emergency, as defined in §25.483(j)(1) of
this title, if the customer makes the request within one business day after
the weather emergency has ended; or

(B)  during a state of disaster declared by the governor pursuant to Texas
Government Code §418.014 if the customer is in an area covered by the
declaration and the commission directs that deferred payment plans be
offered.

The REP shall offer a deferred payment plan to a residential customer who has

been underbilled by $50 or more for reasons other than theft of service.

The REP may offer a deferred payment plan to a customer who has expressed an

inability to pay.

The deferred payment plan shall include both the negative current balance and the

connection balance.

The customer has the right to satisfy the deferred payment plan before the

prescribed time.
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(6)

(7)

(8)

)

The REP may require that:

(A)  no more than 50% of each transaction amount be applied towards the
deferred payment plan; or

(B) an initial payment of no greater than 50% of the amount due be made,
with the remainder of the deferred amount paid in installments. The REP
shall inform the customer of the right to pay the remaining deferred
balance by reducing the deferred balance by five equal monthly
installments. However, the customer can agree to fewer or more frequent
installments. The installments to repay the deferred balance shall be
applied to the customer’s account on a specified day of each month.

The REP may initiate disconnection of service if the customer does not meet the

terms of a deferred payment plan or if the customer’s current balance falls below

the disconnection balance, excluding the remaining deferred amount. However,

the REP shall not initiate disconnection of service unless it has provided the

customer at least one day’s notice that the customer has not met the terms of the

plan or, pursuant to subsection (c)(7)(D) of this section, a timely notice that the

customer’s current balance was estimated to fall below the disconnection balance,

excluding the remaining deferred amount.

The REP may apply a switch-hold while the customer is on a deferred payment

plan.

A copy of the deferred payment plan shall be provided to the customer.

(A)  The plan shall include a statement, in clear and conspicuous type, that

states, “If you have any questions regarding the terms of this agreement, or
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if the agreement was made by telephone and you believe this does not
reflect your understanding of that agreement, contact (insert name and
contact number of REP).”

If a switch-hold will apply, the plan shall include a statement, in a clear
and conspicuous type, that states “By entering into this agreement, you
understand that {company name} will put a switch-hold on your account.
A switch-hold means that you will not be able to buy electricity from other
companies until you pay this past due amount. The switch-hold will be
removed after your final payment on this past due amount is processed.
While a switch-hold applies, if you are disconnected for not paying, you
will need to pay {us or company name}, to get your electricity turned back
on.”

If the customer and the REP’s representative or agent meet in person, the
representative shall read to the customer the statement in subparagraph (A)
of this paragraph and, if applicable, the statement in subparagraph (B) of
this paragraph.

The plan may include a one-time penalty in accordance with §25.480(c) of
this title, but shall not include a finance charge.

The plan shall include the terms for payment of deferred amounts,
consistent with paragraph (6) of this subsection.

The plan shall state the total amount to be paid under the plan.

The plan shall state that a customer’s electric service may be disconnected

if the customer does not fulfill the terms of the deferred payment plan, or
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@)

(10)

(11)

if the customer’s current balance falls below the disconnection balance,
excluding the remaining deferred amount.
The REP shall not charge the customer a fee for placing the customer on a
deferred payment plan.
The REP, through a standard market process, shall submit a request to remove the
switch-hold, pursuant to 825.480(m)(2) of this title if the customer pays the
deferred balance owed to the REP. On the day the REP submits the request to
remove the switch-hold, the REP shall notify the customer that the customer has

satisfied the deferred payment plan and that the switch-hold is being removed.

Disconnection of service. As provided by subsection (a)(4) of this section, §25.483

(b)(2)(A) and (B), (d), (e)(1)-(6), and the definition of extreme weather in §25.483(j)(1)

of this title apply to prepaid service. In addition to those provisions, this subsection

applies to disconnection of a customer receiving prepaid service.

1)

)

Prohibition on disconnection. A REP shall not initiate disconnection for a
customer’s failure to maintain a current balance above the disconnection balance
on a weekend day or during any period during which the mechanisms used for
payments specified in the customer’s PDS are unavailable; or during an extreme
weather emergency, as this term is defined in §25.483 of this title, in the county in
which the service is provided.

Initiation of disconnection. A REP may initiate disconnection of service when
the current balance falls below the disconnection balance, but only if the REP

provided the customer a timely warning pursuant to subsection (c)(7)(D) of this
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section; or when a customer fails to comply with a deferred payment plan, but

only if the REP provided the customer a timely warning pursuant to subsection

(1)(7) of this section. A REP may initiate disconnection if the customer’s current

balance falls below the disconnection balance due to reversal of a payment found

to have insufficient funds available or is otherwise rejected by a bank, credit card

company, or other payor.

Pledge from electric assistance agencies. If a REP receives a pledge, letter of

intent, purchase order, or other commitment from an energy assistance agency to

make a payment for a customer, the REP shall immediately credit the customer’s

current balance with the amount of the pledge.

(A)

(B)

The REP shall not initiate disconnection of service if the pledge from the
energy assistance agency (or energy assistance agencies) establishes a
current balance above the customer’s disconnection balance or, if the
customer has been disconnected, shall request reconnection of service if
the pledge from the energy assistance agency establishes a current balance
for the customer that is at or above the customer’s connection balance
required for reconnection.

The REP may initiate disconnection of service if payment from the energy
assistance agency is not received within 45 days of the REP’s receipt of
the commitment or if the payment is not sufficient to satisfy the
customer’s disconnection balance in the case of a currently energized
customer, or the customer’s connection balance if the customer has been

disconnected for falling below the disconnection balance.
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(k)

(4)

Reconnection of service. Within one hour of a customer establishing a
connection balance or any otherwise satisfactory correction of the reasons for
disconnection, the REP shall request that the TDU reconnect service or, if the
REP disconnected service using its CPDS, reconnect service. The REP’s payment
mechanism may include a requirement that the customer verify the payment using
a card, code, or other similar method in order to establish a connection balance or
current balance above the disconnection balance when payment is made to a third-

party processor acting as an agent of the REP.

Service to Critical Care Residential Customers and Chronic Condition Residential

Customers. A REP shall not knowingly provide prepaid service to a customer who is a

critical care residential customer or chronic condition residential customer as those terms

are defined in §25.497 of this title. In addition, a REP shall not enroll an applicant who

states that the applicant is a critical care residential customer or chronic condition

residential customer.

1)

()

If the REP is notified by the TDU that a customer receiving prepaid service is
designated as a critical care residential customer or chronic condition residential
customer, the REP shall diligently work with the customer to promptly transition
the customer to postpaid service or another REP in a manner that avoids a service
disruption. The REP shall not charge the customer a fee for the transition,
including an early termination or disconnection fee.

If the customer is unresponsive, the REP shall transfer the customer to a

competitively offered, month-to-month postpaid product at a rate no higher than
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(0

(m)

the rate calculated pursuant to §25.43(1)(2)(A) of this title (relating to Provider of
Last Resort (POLR)). The REP shall provide the customer notice that the
customer has been transferred to a new product and shall provide the customer the

new product’s Terms of Service and Electricity Facts Label.

Compliance period. No later than October 1, 2011, prepaid service offered by a REP
pursuant to a new contract to a customer being served using a “settlement provisioned
meter,” as that term is defined in Chapter 1 of the TDU’s tariff for retail delivery service,
or using a REP-controlled collar or meter shall comply with this section. Before October
1, 2011, prepaid service offered by a REP to a customer served using a settlement
provisioned meter or REP-controlled collar or meter shall comply with this section as it
currently exists or as it existed in 2010, except as provided in subsection (m) of this

subsection.

Transition of Financial Prepaid Service Customers. A REP may continue to provide a
financial prepaid service (i.e., one that does not use a settlement provisioned meter or
REP-controlled collar or meter) only to its customer that was receiving financial prepaid
service at a particular location on October 1, 2011. A customer who is served by a
financial prepaid service shall be transitioned to a service that complies with the other
subsections of this section by the later of October 1, 2011 or sixty days after the customer
begins to be served using either a settlement provisioned meter or a REP-controlled
collar or meter. The customer shall be notified by the REP that the customer’s current

prepaid service will no longer be offered as of a date specified by the REP by the later of
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either October 1, 2011 or sixty days after the customer begins to be served using either a
settlement provisioned meter or REP-controlled collar or meter, as applicable. The REP
shall provide the notification no sooner than 60 days and not less than 30 days prior to the
termination of the customer’s current prepaid service. The customer shall be notified that
the customer will be moved to a new prepaid service, and the REP shall transmit an EFL
and PDS to the customer with the notification, if the customer does not choose another

service or REP.
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This agency hereby certifies that the adoption has been reviewed by legal counsel and found to
be a valid exercise of the agency's legal authority. It is therefore ordered by the Public Utility
Commission of Texas that §25.498 relating to Retail Electric Service Using a Customer
Prepayment Device or System is repealed without changes and new §25.498 is hereby adopted

with changes to the text as proposed.

SIGNED AT AUSTIN, TEXAS this the 26™ day of APRIL 2011.

PUBLIC UTILITY COMMISSION OF TEXAS

BARRY T. SMITHERMAN, CHAIRMAN

DONNA L. NELSON, COMMISSIONER

KENNETH W. ANDERSON, JR., COMMISSIONER
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