PROJECT NO. 24523

RULEMAKING TO IMPLEMENT HB §
2156, 77/TH LEG., RELATING TO 8§
ELIGIBILITY PROCESSFOR CERTAIN 8§ PUBLIC UTILITY COMMISSION
UTILITY CUSTOMER DISCOUNTS; §
REPEAL OF 826.413, TEL-ASSISTANCE §

§

SERVICE

OF TEXAS

ORDER ADOPTING
REPEAL OF 826.413 AND AMENDMENTSTO 8§26.401 AND 826.417
ASAPPROVED AT THE FEBRUARY 7, 2002 OPEN MEETING
The Public Utility Commission of Texas (commission) adopts an amendment to 826.401 relating to
Texas Universd Service Fund (TUSF), the reped of §826.413 relating to Tel-Assstance Service, and an
amendment to §26.417 relding to Desgnation as Eligible Tedecommunications Providers to Recealve
Texas Universd Service Funds (TUSF) with no changes to the proposed text as published in the
November 23, 2001 Texas Register (26 TexReg 9489). The reped of §826.413 was necessary as a
result of House Bill 2156, 77th Legidative Sesson (HB 2156), that diminated the Td-Assstance
Program effective September 1, 2001. HB 2156 required telecommunications carriers to convert all
Te-Assstance customers to Lifeline Service as of September 1, 2001; therefore §826.413 is no longer
necessary. The amendments to §26.401 and 8§26.417 removed references to §826.413 and Tel-
Assistance, and made other non-substantive changes. This repeal and amendments are adopted under

Project Number 24523.

The commission received no comments on the proposed reped or amendments.
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The amendments and reped are adopted under the Public Utility Regulatory Act, Texas Utilities Code
Annotated 814.002 (Vernon 1998, Supplement 2002) (PURA), which provides the Public Utility
Commission with the authority to make and enforce rules reasonably required in the exercise of its
powers and jurisdiction; and specificaly, 2001 Texas Sesson Laws, HB 2156 (Vernon's), 77th

Legidature, Regular Session, Chapter 1451, 84, that discontinues the Tel-Assstance Program.

Cross Reference to Statutes: Public Utility Regulatory Act 8814.002, 55.015, and 56.021.
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§26.401. Texas Universal Service Fund (TUSF).

@

(b)

Purpose. The purpose of the Texas Universd Service Fund (TUSF) is to implement a
competitively neutrd mechaniam that enables dl resdents of the state to obtain the basic
telecommunications services needed to communicate with other resdents, businesses, and
governmental entities. Because targeted financid support may be needed in order to provide
and price basic tdecommunications services in a manner to alow accessibility by consumers,
the TUSF will assist tdlecommunications providers in providing basic loca telecommunications
sarvice a reasonable rates in high cost rurd aress. In addition, the TUSF will reimburse
quaifying entities for revenues logt as a result of providing Lifeline services to qudifying low-
income consumers under the Public Utility Regulatory Act (PURA); remburse
telecommunications carriers providing statewide telecommunications relay access service and
quaified vendors providing specidized telecommunications devices and services for the
disabled; and reimburse the Texas Department of Human Services, the Texas Department of
Housing and Community Affars, the Texas Department for the Deaf and Hard of Hearing, the
TUSF adminidgrator, and the Public Utility Commission for codts incurred in implementing the
provisons of PURA Chapter 56 (rdating to Telecommunications Assstance and Universal

Service Fund).

Programsincluded in the TUSF.
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@

2

3

(4)
Q)

(6)

(")

(8)

©)

(10)

(11)

Section 26.403 of this title (relating to the Texas High Cost Universa Service Plan
(THCUSP));

Section 26.404 of this title (relating to the Smal and Rurd Incumbent Local Exchange
Company (ILEC) Universd Service Plan);

Section 26406 of this title (rdating to the Implementation of the Public Utility
Regulatory Act §56.025);

Section 26.408 of thistitle (relating to Additiond Financid Assstance (AFA));

Section 26.410 of this title (rdlaing to Universdl Service Fund Reimbursement for
Certain IntraLATA Service);

Section 26.412 of thistitle (rdating to Lifdine Service and Link Up Service Programs);
Section 26.414 of thistitle (rdating to Tdlecommunications Relay Service (TRYS));
Section 26.415 of this title (rdating to Specidized Telecommunications Assgtance
Program (STAP));

Section 26417 of this title (rdating to Desgnaion as Eligible Tdecommunications
Providers to Receive Texas Universal Service Funds (TUSF));

Section 26.418 of this title (rdlating to Desgnation of Common Carriers as Eligible
Telecommunications Carriers to Receive Federd Universa Service Funds); and

Section 26.420 of this title (relating to Adminigtration of Texas Universa Service Fund

(TUSF)).
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§26.417. Designation as Eligible Telecommunications Providers to Receive Texas

@

(b)

Universal Service Funds (TUSF).

Purpose. This section provides the requirements for the commisson to desgnae
telecommunications providers as eligible telecommunications providers (ETPs) to receive funds
from the Texas Universd Service Fund (TUSF) under 826.403 of thistitle (relating to the Texas
High Cogt Universd Service Plan (THCUSP)) and 826.404 of this title (relating to the Smal
and Rurd Incumbent Locd Exchange Company (ILEC) Universd Service Plan).  Only
telecommunications providers designated by the commisson as ETPs shdl qudify to receive

universal service support under these programs.

Requirementsfor establishing ETP service areas.

@ THCUSP service area. THCUSP service area shall be based upon wire centers
(WCs) or other geographic area as determined appropriate by the commisson. A
telecommunications provider may be desgnated an ETP for any or dl WCs that are
wholly or partiadly contained within its certificated service aea. An ETP must serve an
entire WC, or other geographic area as determined appropriate by the commission,
unless its certificated service area does not encompass the entire WC, or other

geographic area as determined gppropriate by the commission.
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2 Smdl and Rurd ILEC Universd Service Plan sarvice aea A Smadl and Rurd ILEC
Universal Service Plan sarvice area for an ETP serving in a smdl or rurd ILEC's

territory shal include the entire study areaof such smdl or rurd ILEC.

(© Criteriafor desgnation of ETPs.

@ Telecommunications providers. A tdecommunications provider, as defined in the
Public Utility Regulatory Act (PURA) §51.002(10), shdl be digible to receive TUSF
support pursuant to §26.403 or §826.404 of this title in each service area for which it
seeks ETP designation if it meets the following requirements:

(A) the tdecommunications provider has been dedgnaed an digible
telecommunications carrier, pursuant to 826.418 of this title (rdating to the
Desgnation of Common Carriers as Eligible Telecommunications Carriers to
Receve Federa Universd Service Funds), and provides the federdly
designated services to customers in order to recelve federd universa service
Support,

(B)  the tdecommunications provider defines its ETP service area pursuant to
subsection (b) of this section and assumes the obligation to offer any customer
in its ETP sarvice area basic loca telecommunications services, as defined in
§26.403 of thistitle, at arate not to exceed 150% of the ILEC's tariffed rate;

(C)  the tdecommunications provider offers basc loca telecommunications services

using ether its own facilities, purchased unbundled network dements (UNES),
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)

(D)

(E)

(F)

ILECs.

or a combination of its own facilities, purchased UNEs, and resde of another
carrier's services,

the telecommunications provider renders continuous and adequate service
within the area or aress, for which the commission has designated it an ETP, in
compliance with the qudity of service sandards defined in 826.52 of this title
(relating to Emergency Operations), 826.53 of this title (reating to Inspections
and Tests), and 826.54 of this title (rdating to Service Objectives and
Performance Benchmarks);

the telecommunications provider offers services in compliance with 826.412 of
thistitle (relating to Lifeline Service and Link Up Service Programs); and

the telecommunications provider advertises the availability of, and charges for,
supported services usng media of generd didtribution.

If the tdlecommunications provider is an ILEC, as defined in PURA

§51.002(10), it shal be eigible to receive TUSF support pursuant to 826.403 of this

title in each service area for which it seeks ETP designation if it meets the requirements

of paragraph (1) of this subsection and the following requirements:

(A)

If the ILEC is regulated pursuant to the Public Utility Regulatory Act (PURA)
Chapter 58 or 59 it shdll either:
() reduce rates for services determined gppropriate by the commission to

an amount equa to its THCUSP support amount; or
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(i) provide a statement that it agrees to a reduction of its THCUSP support
amount equal to its CCL, RIC and intraLATA toll revenues.

(B)  If theILEC isnot regulated pursuant to PURA Chapter 58 or 59 it shal reduce
its rates for services determined appropriate by the commission by an amount
equd to its THCUSP support amount.

(©)  Any reductions in switched access service rates for ILECs with more than
125,000 access lines in sarvice in this state on December 31, 1998, that are
made in accordance with this section shal be proportiond, based on equivaent
minutes of use, to reductions in intraLATA toll rates, and those reductions shal
be offset by equa disbursements from the universal service fund under PURA

§56.021(1).

(d) Designation of morethan one ETP.

@ In areas not served by smdl or rurd ILECs, as defined in 826.404(b) of this title, the
commission may designate, upon gpplication, more than one ETP in an ETP sarvice
area 0 long as each additiond provider meets the requirements of subsection (c) of this
section.

2 In areas served by smdl or rurd ILECs as defined in 826.404(b) of this title, the
commisson may designate additiona ETPs if the commission finds that the desgnation

isin the public interest.
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(e Proceedings to designate telecommunications providersasETPs.

Q) At any time, a tdlecommunications provider may seek commisson gpprova to be
designated an ETP for arequested service area.

)] In order to receive support under 826.403 or 826.404 of this title for exchanges
purchased from an unaffiliated provider, the acquiring ETP shdl file an gpplication,
within 30 days after the date of the purchase, to amend its ETP service area to include
those geographic areas in the purchased exchanges that are digible for support.

3 If an ETP receiving support under §26.403 or §826.404 of this title sells an exchange to
an unaffiliated provider, it shdl file an gpplication, within 30 days after the date of the
sde, to amend its ETP desgnation to exclude, from its desgnated service area, those

exchanges for which it was receiving support.

® Requirements for application for ETP desgnation and commission processing of
application.
@ Requirementsfor notice and contents of application for ETP designation.
(A)  Notice of gpplication. Notice shal be published in the Texas Register. The
presiding officer may require additiond notice.  Unless otherwise required by
the presding officer or by law, the notice shdl indude a& a minimum a
description of the service area for which the applicant seeks designation, the
proposed effective date of the desgnation, and the following language:

"Persons who wish to comment on this gpplication should notify the Public
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(B)

Utility Commission by (specified date, ten days before the proposed effective
date). Requeds for further information should be mailed to the Public Utility
Commission of Texas, P.O. Box 13326, Austin, Texas 78711-3326, or you
may call the Public Utility Commisson's Customer Protection Divison at (512)
936-7120 or (888) 782-8477. Hearing- and speech-impaired individuas with
text telephones (TTY) may contact the commission at (512) 936-7136, or use
Relay Texas (800) 735-2989 to reach the commission's toll free number (888)
782-8477."
Contents of gpplication. A telecommunications provider seeking to be
desgnated as an ETP for a high cogt sarvice areain this date shdl file with the
commission an application complying with the requirements of this section. In
addition to copies required by other commission rules, one copy of the
goplication shdl be ddivered to the commisson staff and one copy shdl be
delivered to the Office of Public Utility Counsdl.
() Teecommunications providers. The gpplication shdll:
) show that the applicant is a telecommunications provider as
defined in PURA 851.002(10) ;
(1)  show that the gpplicant has been designated by the commission
as a tdecommunications provider digible for federd universa
sarvice support and show that the agpplicant offers federdly

supported services to customers pursuant to the terms of 47
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United States Code 8214(e) (relating to Provison of Universa
Service) in order to receive federa universa service support;
gpecify the THCUSP or smdl and rurd ILEC sarvice area in
which the applicant proposes to be an ETP, show that the
goplicant offers each of the designated services, as defined in
§26.403 of thistitle, throughout the THCUSP or small and rurd
ILEC service area for which it seeks an ETP desgnation, and
show that the gpplicant assumes the obligation to offer the
services, as defined in §26.403 of this title, to any customer in
the THCUSP or smdl and rurd ILEC service area for which it
seeks ETP dedignation;

show that the gpplicant does not offer the designated services,
as defined in §26.403 of this title, solely through totd service
resae;

show that the applicant renders continuous and adequate
sarvice within the area or areas, for which it seeks designation
as an ETP, in compliance with the qudity of service sandards
defined in 8826.52, 26.53, and 26.54 of thistitle;

show that the gpplicant offers Lifeline and Link Up servicesin

compliance with 826.412 of thistitle;
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show that the gpplicant advertises the availability of and charges
for desgnated services, as defined in §26.403 of thistitle, using
media of generd digtribution;

a saement detailing the method and content of the notice the
goplicant has provided or intends to provide to the public
regarding the gpplication and a brief statement explaining why
the notice proposal is reasonable and that the notice proposal
complies with gpplicable law;

provide acopy of thetext of the notice;

sate the proposed effective date of the designation; and

provide any other information which the gpplicant wants
consdered in connection with the commisson's review of its

goplication.

ILECs. If the gpplicant is an ILEC, in addition to the requirements of

clause (i) of this subparagraph, the application shal show compliance

with the requirements of subsection (c)(2) of this section.

2 Commission processing of application.

(A)  Adminigrative review. An gpplication conddered under this section may be

reviewed adminigratively unless the tdecommunications provider requests the

application be docketed or the presiding officer, for good cause, determines at

any point during the review that the gpplication should be docketed.
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The effective date of the ETP designation shdl be no earlier than 30
days dfter the filing date of the gpplication or 30 days after notice is
completed, whichever islater.

The gpplication shdl be examined for sufficiency. If the presding officer
concludes that materia deficiencies exist in the gpplication, the gpplicant
shdl be natified within ten working days of the filing date of the specific
deficiency in its gpplication. The earliest possible effective date of the
goplication shdl be no less than 30 days dfter the filing of a sufficient
goplication with subgtantidly complete information as required by the
presiding officer. Theregfter, any deadlines shdl be determined from
the 30th day after the filing of the sufficient application and information
or from the effective date if the presding officer extends that date.
While the gpplication is being adminigratively reviewed, the commisson
gaf and the gaff of the Office of Public Utility Counsd may submit
requests for information to the applicant. Three copies of dl answers to
such requests for information shal be provided to the commisson saff
and the Office of Public Utility Counsd within ten days after receipt of
the request by the applicant.

No later than 20 days after the filing date of the gpplication or the
completion of notice, whichever is later, interested persons may provide

written comments or recommendations concerning the application to the
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commisson gaff. The commisson gaff shal and the Office of Public
Utility Counsd may file with the presding officer written comments or
recommendations regarding the gpplication.

No later than 35 days after the proposed effective date of the
goplication, the presding officer shdl issue an order gpproving, denying,

or docketing the application.

Approvd or denid of application. The gpplication shall be gpproved by the

presiding officer if it meets the following requirements.

)

The provison of service conditutes basc locd telecommunications
service as defined in §26.403 of thistitle.

Notice was provided as required by this section.

The applicant has met the requirements contained in subsection (c) of
this section.

The ETP dedgnation is congdent with the public interest in a
technologicdly advanced telecommunications sysem and congstent

with the preservation of universa service.

Docketing. I, based on the adminidrative review, the presding officer

determines that one or more of the requirements have not been met, the

presding officer shal docket the gpplication. The requirements of subsection

(¢) of this section may not be waived.
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(D)

Review of the application after docketing. If the application is docketed, the
effective date of the application shall be automatically suspended to a date 120
days after the gpplicant has filed dl of its direct testimony and exhibits, or 155
days after the proposed effective date, whichever is later. Three copies of dl
answers to requests for information shdl be filed with the commisson within ten
days after receipt of the request. Affected persons may move to intervene in
the docket, and a hearing on the merits shall be scheduled. A hearing on the
merits shdl be limited to issues of digibility. The application shdl be processed

in accordance with the commission's rules gpplicable to docketed cases.

(9 Reinquishment of ETP designation. A telecommunications provider may seek to reinquish

its ETP designation.

@

Area served by more than one ETP. The commisson dhdl pemit a

telecommunications provider to relinquish its ETP designation in any area served by

more than one ETP upon:

(A)

(B)

written notification not less than 90 days prior to the proposed effective date of
the rdinquishment;

determination by the commisson that the remaining ETP or ETPs can provide
basic loca sarvice to the rdinquishing telecommunications provider's cusomers,

and
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2

3

(C©)  deemination by the commission that sufficient notice of relinquishment has been
provided to permit the purchase or congruction of adequate facilities by any
remaining ETP or ETPs.

Area where the relinquishing telecommunications provider isthe sole ETP. In

aess where the rdinquishing tdecommunications provider is the only ETP, the

commisson may permit it to reinquish its ETP designation upon:

(A)  written notification that the telecommunications provider seeks to rdinquish its
ETP desgnaion; and

(B)  commisson designation of a new ETP for the service area or areas through the
auction procedure provided in subsection (h) of this section.

Reinquishment for non-compliance. The TUSF adminigrator shdl notify the

commission when the TUSF adminidrator is aware that an ETP is not in compliance

with the requirements of subsection (c) of this section.

(A)  The commisson shdl revoke the ETP designation of any tdecommunications
provider determined not to be in compliance with subsection (c) of this section.

(B) The commisson may revoke a portion of the ETP dedgnation of any
telecommunications provider determined not to be in compliance with the
quality of service sandards defined in 8826.52, 26.53, and 26.54 of thistitle, in

that portion of its ETP service area.
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)

Auction procedure for replacing the sole ETP in an area. In aeas where a

telecommunications provider is the sole ETP and seeks to rdinquish its ETP desgnation, the

commisson shdl initiste an auction procedure to dedgnae another ETP. The auction

procedure will use a competitive, seded bid, singleround process to sdect a

telecommunications provider meeting the requirements of subsection (f)(1) of this section that

will provide basic loca telecommunications service a the lowest cost.

@

)

Announcement of auction. Within 30 days of receiving arequest from the last ETP in
a savice area to rdinquish its desgnation, the commisson shdl provide notice in the
Texas Register of the auction. The announcement shdl & minimum detal the
geographic location of the service areg, the totd number of access lines served, the
forward-looking economic cost computed pursuant to §826.403 of thistitle, of providing
basic locd telecommunications service and the other services included in the benchmark
cdculation, exigting tariffed rates, bidding deadlines, and bidding procedure.
Bidding procedure. Bids must be received by the TUSF administrator not later than
60 days from the date of publication in the Texas Register.
(A)  Every bid mug contain:

0] the level of assstance per line that the bidder would need to provide all

services supported by universal service mechanisms,
@i information to subdantiate that the bidder meets the digibility

requirements in subsection (c)(1) of this section; and
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(i) information to subgtantiate that the bidder has the ability to serve the
reinquishing ETP's customers.

(B)  The TUSF adminigrator shal collect dl bids and within 30 days of the close of
the bidding period request that the commisson approve the TUSF
adminigtrator's selection of the successful bidder.

(C©)  The commisson may designate the lowest qudified bidder as the ETP for the

dffected service area or aress.

§26.413. Te-Assistance Service. (REPEAL)



PROJECT NO. 24523 ORDER PAGE 19 OF 19

This agency hereby certifies that the reped and rules, as adopted, have been reviewed by lega
counsdl and found to be a valid exercise of the agency's legd authority. It is therefore ordered by the
Public Utility Commission of Texas that the amendments to §26.401, relating to Texas Universa
Service Fund (TUSF) and 8§26.417, rlating to Designation as Eligible Telecommunications Providers to
Recelve Texas Universa Service Funds (TUSF), are hereby adopted with no changes to the text as
proposed. It is further ordered that the repea of §826.413, relating to Tel-Assstance Service, is

adopted with no changes as proposed.

ISSUED IN AUSTIN, TEXASON THE 13th DAY OF FEBRUARY 2002.

PUBLIC UTILITY COMMISSION OF TEXAS

Commissioner Brett A. Perlman

Commissioner Rebecca Klain



