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The Public Utility Commission of Texas (commission) adopts new 825.107, relating to Certification of
Retall Electric Providers (REPs), and new §25.108, relating to Financid Standards for Retail Electric
Providers Regarding the Billing and Collection of Trangtion Charges with changes to the proposed text
as published in the April 28, 2000 Texas Register (25 TexReg 3670). Proposed new 825.107
establishes requirements for certification of retail eectric providers (REPS), application procedures,
requirements for maintaining certificates, and provisons for suspension and revocation of certificates, as
well as rdaed adminidrative pendties.  Proposed new 825108 imposes additiona financia
requirements on REPs who will be billing and collecting trangtion charges resulting from securitization by

utilities. These new sections were adopted under Project Number 21082.

In new 825.107, the commission establishes gpplication procedures and threshold standards for REPs
to obtain certification and to maintain certification on an ongoing basis. The commission finds that the
largest task of the rule is to establish, as a matter of policy, the fundamenta balance between the credit
risk of REPs imposed on the financid integrity of transmisson and didtribution utilities (TDUs) and the
potential competitiveness of REPs in the restructured environment. The commisson concludes that the
public interest is best served by the protection and encouragement of competition, especidly by
measures designed to maximize the number of competing REPs a the commencement of customer

choice. Therefore, the commission sets credit standards for REPs a minimum levels and prohibits
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TDUSs from setting more restrictive requirements on REPS unless the REPs default in making payments

to TDUs.

In new §25.108, the commisson establishes the standards for REPs in the billing and collection of
trangtion charges, which are patterned after the financing orders adopted in the dockets concerning the
securitization of funds. (See Docket Number 21527, Application of TXU Electric Company for a
Financing Order to Securitize Regulatory Assets and Other Qualified Costs, Docket Number
21528, Application of Central Power and Light Company for a Financing Order to Securitize
Regulatory Assets and other Qualified Costs; and Docket Number 21665, Application of Reliant
Energy, Incorporated for a Financing Order to Securitize Regulatory Assets and other Qualified
Costs.). The changesto the proposed rule are points of clarification that were agreed to by al partiesin

those dockets.

A public hearing on the proposed sections was held a commission offices on June 15, 2000, at 9:30
am. Representatives from Shell Energy Services (Shdl), and Texas Electric Company Transmisson
and Didribution Utilities (TXU-TDU) attended the hearing and provided comments. To the extent that

these comments differ from their submitted written comments, such comments are summarized herein.

The commisson receved comments on proposed new 825107 from Brazos Electric Power
Cooperétive, Inc. (Brazos), the City Public Service of San Antonio (San Antonio), Central and South

West Retail Electric Provider (CSW-REP), El Paso Electric Company (EPE), Entergy Gulf States, Inc.
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(EGS), retalers comprised of Enron Energy Services, Fowler Energy, Green Mountain.com,
NewEnergy Texas, and Shell Energy Services (jointly "Retalers'), the Office of Public Utility Counsdl
(OPUC), Rdiant Energy, Inc. (Reliant), Southwestern Public Service Company (SPS-REP), Texas
Electric Company Retail Electric Provider (TXU-REP), TXU-TDU, Texas Indudrid Energy
Consumers (TIEC), Texas New Mexico Power Company Didtribution Utility (TNMP-TDU), and
Texas New Mexico Power Company Retall Electric Provider (TNMP-REP). Reply comments were
received from the City of Audtin (Austin), Consumers Union (Consumers), EGS, Retallers, Reliant, San

Antonio, Shell, Texas Electric Cooperatives (TEC), TIEC, and Utility.com.

Comments on proposed new 825.108 were received from CSW-REP, Retailers, San Antonio, and
TXU-TDU. In addition, Rdiant, OPUC, TIEC, Shdl Energy Services Co., L.L.C., Enron Energy
Services (Enron), Inc., NewEnergy Texas, L.L.C. (NewEnergy), the State of Texas, Texas Retallers
Asociation (TRA), Occidenta Chemical Corporation (Occidental), and EGS (jointly "Securitization
Parties’) filed joint comments on proposed §25.108. Reply comments were received from Shell and

Retailers.

On severd occasons in its open meetings, the commission has discussed the potentid diversity of
entities that may want to participate in the REP market. The commission notes that the market may
offer many niche opportunities for service providers who do not wish to assume the full responsbilities
and operationd scope of being a REP. Further, a development that has occurred in the course of this

rulemaking proceeding is the articulation amidst the Electric Rdiability Counsd of Texas (ERCOT)
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proceedings of the role of the Qudifying Scheduling Entity (QSE). With that development, it has
become apparent that many REPs may wish to contract with a QSE rather than become a QSE
themsaves. Once the notion of outsourcing settlement and other technical requirements to a QSE arise,

it quickly becomes evident that the notion of subcontracting other requirementsis also of interest.

The commisson believes hedthy competition can be achieved mogt readily if the opportunities for
participation are many and diverse. These rules are designed to encompass al aspects of providing
continuous and reliable dectricity to retail customers for which a REP is respongble, regardless of how
many of the service components it directly provides to the cusomer. The commisson believes a
customer has a right to expect al service components necessary for continuous and rdigble dectric
sarvice from any REP <o that, in that respect, there are no gradations of REPs as far as the customer is
concerned. On the subject of whether there should be different distinctions among REPs corresponding
to the proportion of services they provide directly, as opposed to outsourcing, the commission received

the following comments:

Consumers characterized the comments made by commissoners in open mesting, while discussng
adoption of the aggregator regidration rule, as agreement with Consumers and other consumer
commenters that aggregators should represent only buyers and never sellers. Consumers said that the
commissoners expressed a preference for letting the market determine how REPs might conduct
business, for example through use of an agent, and observed the commissioners using the terms "REP-

lite" and "REP-heavy” in its discusson.
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Consumers stated that they do not oppose REPs using agents or any other creative marketing strategy,
30 long as the certificated REP is ultimately responsible for the agent's behavior. Consumers explained
that, in such a scenario, a REP could hire another firm as an agent and that firm would not be required
to obtain its own certification, but the REP should be respongble for that firm's actions, and suffer the
consequences if its agent violates commission rules. Consumers reminded the commission that much of
the problem faced by customers with "damming” in long distance telecommunications service had to do
with third-party telemarketers, acting on behdf of the long distance carrier, who dammed customers in
order to increase sdles. Consumers noted that the long distance carriers typicaly did not endorse or

encourage this behavior, but neither did they provide sufficient oversight to prevent it.

Consumers suggested that the commission include a reference to the use of agents or other third parties
who act on behdf of the REP without obtaining a certificate, and require that the REP have full
respongbility for their actions. Consumers suggested that such provisons could be made in ether

§25.107 (a) or (b).

The commisson agrees with Consumers that REPs are responsible for the activities conducted by any
agents on its behdf and, given that condition, such agents do not need to be certified as REPS, or to
otherwise register with the commisson. Given its decison in 825.111, Registration of Aggregators,
that aggregators are necessarily buyer's agents when customer choice begins, the commisson agrees

that, when customer choice begins and for as long as aggregators are limited to being buyer's agents,
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REPs and their agents are sdllers and sdller's agents, respectively, and should not represent themselves
to the market as buyer's agents. As an example, a firm that wishes to specidize in marketing electric
power but does not want to engage in the business of purchasing power and making other arrangements
necessary for customers to receive retail eectric service, could contract with one or more REPS to
conduct their marketing. It could represent itself as a sdller's agent for the REPs with which it contracts
marketing sarvices. The REP would be wise to include ligbility measures in its contract with the
marketing firm because, if the firm does not treet customers, including gpplicants for eectricity service,
in accordance with commisson rules, the REP will be liable to gpplicable legd and commisson
sanctions.  The accountability rests with the REP regardiess of whether the niche provider offers
marketing, billing and collection, cal center, or other niche services. The commission adds language to
§25.107(a) to clarify its view that market participants include both certificated REPSs and niche service

providers for whom the REPs are held accountable.

The commission requested comments on four preamble questions, as follows:

1 Concerning 825.107(f)(1), relating to financial resources required for credit quality: (A)

To what extent does the approach of this provision, and the three credit quality

alternatives in particular, achieve the goals of sufficient financial creditworthiness to

promote fair competition and minimal financial barriersto entry to the market place?

The Financial Basisfor Credit standards:
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The quedtion asks whether the commission balanced the conflicting goals of encouraging competition
among REPs and TDU credit risk. The TDUs and Retailers provided comments on aspects of the
commisson's proposed rules sandards of financid creditworthiness 1) the financid dtandards
necessary for certification, and 2) the ongoing creditworthiness standards necessary for the financid
hedlth of the utilities. In generd, the TDUS criticized the proposed rule as being unfair because it did not
adequatdly address the REPS creditworthiness with respect to payments to TDUs. In contragt,
Retallers, for potentid REPS, supported the rule as being fair because it did not create unreasonable
barriers to entry, a least partly because the TDUs were not permitted to impose credit risk restrictions

on the REPs.

Rdiant in its Reply Comments referred to the "Licenang” versus "Creditworthiness' dichotomy in the
Cadition for Uniform Business Rules ("CUBR") publication, Standards for Uniform Business Rules
(Verson 1.1, Sept. 1999). According to the CUBR, the purpose of the financid requirements for
licengng, certification in the case of Texas, is to ensure the payment of fines and pendties levied by the
regulatory authority. In contrast, the purpose of the CUBR requirements for creditworthiness is to

protect the credit interests of the TDU.

Reiant emphasized that the proposed REP rule was designed for only four purposes: 1) to encourage
and permit the entry of smal REPs into the retail electric market; 2) to provide credit protection

between the REP and the commission; 3) to provide financid protection for customer deposits, and 4)
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to provide for the collection of trangtion charges. Reiant then complained that the rule lacked the

standard credit provisons that address the business interaction between the REP and the TDU.

The commission agrees with Reliant that CUBR's proposed separation of financid and credit sandards
for REPs should be consdered. In addition, the commission generdly agrees with Reliant thet the
underlying purpose of its proposed standards was to encourage the entry of REPs of dl szes into the
market, and to protect the relationship between the commission and the REP, the financid deposits of
customers, and the securitization of trandtion charges. However, the commission does not accept the
TDU podition that the commission's proposed credit standards do not address or mitigate the TDU's
credit risks arisng from doing busness with the REPs.  Further, the commisson views the rule as
applying to both certification and the ongoing maintenance of credit quaity. Asis discussed below, the
commission is modifying the financia requirements of the proposed rule to provide additiond assurance

that REPs will be able to pay their billsto TDUs.

The Goal of Fairnessin Balancing Competition Against Credit Risks:

TXU-TDU did not believe that subsection (f)(1) of the proposed rule achieved the god of fostering the
financid creditworthiness for REPs necessary to promote "fair competition.” TXU-TDU sad that
paragraph (1)(A) appeared to be directed at establishing the minimal creditworthiness threshold for
certification done, while & the same time providing the commisson itself with some security should an

insolvent REP fall to pay any adminidrative pendties imposed by the commission.
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TXU-TDU asserted that in no other commercial endeavor was a supplier of services required to absorb
100% of the risk of non-payment by those businesses taking services from it. TXU-TDU complained
that there was no judtification for leaving the utility aone without such security while other parties were
secured by the proposed rule. TXU-TDU said that such an approach was not consstent with a
competitive market where the relative credit-worthiness of competitors should be one of the factors that
influences the price each competitor charges for its product. TXU-TDU argued that there was no

reason to remove this basic e ement from the market and replace it with aregulatory aternative.

EGS dated that financia and creditworthiness criteria should promote fair competition while a the same
time not creating unnecessary barriers to entry. EGS stressed the need for proper safeguards, and the
need to mitigate risk of REP failure by creating rules that ensure that REPs meet minimum standards for

certification.

Rdiant said that the standards in subsection (f)(1) must be enhanced through one of its three dternative
proposals in order to provide adequate credit protection for TDUS, as well as to provide a framework
that is equaly viable for both large and smal REPs. Rdiant dso said that customer choice would
require different credit protection arrangements between the various entities, including those between
REPs and TDUs that were transacting business in accordance with the unique goods and services that

were being exchanged.
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Retalers criticized the three credit proposds presented by Reliant, arguing that the two aternative
approaches raised by Reliant did not differ materidly from the investment grade or 60 day deposit
proposa preferred by the utility. In fact, Retailers noted that Reliant's two dternative proposas might
actualy be deemed more onerous to customers, pointing out that a REP serving 1,000 residentia
customers would need the same deposit as a REP sarving a single industrid customer, and that the

securitization standard would represent over-protection of TDU credit risk.

Reliant admitted that any future credit problems would likely cause the commission to intervene to revist
the rules and redtrict participation by these high-risk REPs. However, Rdiant urged the commisson to

proactively address these concernsin thisrule.

In contrast to the TDUs, CSW-REP and SPS-REP believed that the balance achieved in the proposed
rule was appropriate. In particular, CSW-REP noted that by providing different options for REPs with
varying scopes of operations, the rule provided an opportunity for a variety of REPs to enter the
marketplace by meeting financial credit standards specificaly directed to their scope of busness. SPS
REP bdlieved that the proposed rule provided sufficient flexibility for a REP of any Sze to demondrate

itsfinancid ability to perform in the retall marketplace without posting significant cash deposts.

Retailers stated that the proposed creditworthiness provisions of the rule promoted fair competition and
imposed acceptable financia requirements that should not deter viable potential entrants.  Retailers

dated that the proposed terms fairly balance competitive considerations with customer protection
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interests. In addition, Retailers dated that the financid subsection of the rule reasonably implemented
the pro-competitive gods that both Senate Bill 7, 76th Legidature, (SB7) and the commisson had
established for the restructured retall market, which they characterized as follows affording each
cusomer a choice of dectric providers, encouraging full and fair competition among dal eectric
providers, avoiding regulation of competitive services, prices, and competitors; utilizing competitive, not
regulatory, methods to achieve SB7's goas, implementing rules and orders having the least impact on
competition; avoiding actions that could stifle competitors creetivity; avoiding barriers to entry; and not

basing the REP's financia requirement on an assumption that everyone has bad crediit.

Retailers argued that the proposed rule fairly balanced these concerns with the desire to exclude REPs
with an insolvency risk. Retallers felt that the proposed rule struck this good baance between various
interests by favoring relativey benign finencd certification requirements, which permitted smadl
companies lacking extensve financid backing to bring dynamic and cretive offerings to the market, and
by minimizing the regulatory and resource burdens on financidly established companies. Retallers sad
that the commission correctly decided not to require al applicants to possess extensive cash holdings to

obtain acetificate.

Retailers observed that requirements to amass tremendous cash resources before serving a single
cusomer would only compound the sgnificant business difficulties faced by REPs when competition
begins. Retallers stressed that one of the key difficulties for REPs & the onset of customer choice was

competing againg a sgnificant incumbency advantage, which SB7 heightened by awarding dl retail
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customers to the TDU's dfiliated REP. Retalers noted that several Texas sarvice areas would offer

very little headroom for profitable pricing as another competitive difficulty.

Retalers argued that an intensdy competitive market provides the best possble customer protection.
Conversdy, a market with only afew firms tends to experience less innovation, higher prices, and fewer
customer choices than a market where numerous firms are competing.  Even if some firms ultimatdy
become insolvent, Retallers argued that rigorous competition ultimately provides customers more

innovative products and services, greater supply and responsiveness, and superior prices.

In brief, Retailers asserted that the insolvency risk of a particular customer's REP paes in comparison to
the need to promote the dynamic and vigorous competition that permitting more companies to enter the

market will foser.

The commisson agrees with the TDUs that they are exposed to the credit risk that some REPs might
default in their payment for electric sarvice. However, the commisson aso agrees with Retailers that
there must be a baancing of this credit risk agang the conflicting need to foster a compstitive
environment as envisoned by Senate Bill 7 and the commisson. The commisson believes that a large,
dynamic REP market accessible to many competitors is important public policy at the start of customer
choice. The commission aso agrees with Retailers rationale for implementing a pro-competitive market

dructure. In particular, the commisson believes that its rules should avoid unreasonable barriers to
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entry for REPs to the extent possible, and that the underlying premise for such rules should not assume

that dl REPswill be bad credit risks.

At the same time, the commission agrees with Rdiant that if severe credit problems arise in the future,
the commisson would likely intervene to revist the rules and rewrite them to redtrict participation by

high risk REPs.

The commisson is convinced that the advantages of incumbency of the affilisted REP through the
assgnment of dl of its TDU's "price-to-beat” customers a the start of competition are formidable and
must be counterbalanced.  Unlike ther effiliated counterparts, uneffilisted REPs will not have an
automatic revenue stream on the first day of customer choice, and will necessarily need to compete
aggressively to acquire customers.  In this regard, the commisson notes the inherent reluctance and
basic inertia of cusomers to change suppliers in a new and uncertain market environment. The
commisson has explicitly desgned its rule to function as a counterbdance to the incumbency

advantages.

The commission modifies the proposed rules in severa ways, as discussed below, to strike an improved
balance between fostering competition at the start of customer choice and addressing the credit risk
burden on the TDUs. In establishing this baance, the commisson believes that minimizing the barriers
to REP entry is rdatively more important at the start of customer choice than achieving the complete

andioration of the TDU's credit risk. The commisson bdieves that to the extent that the cost
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associated with the risk that a REP will not pay its billsis soread among al TDU customers and REPs
as a group, such spreading of credit risks and its associated costs is a reasonable price that must be
paid to create a competitive eectric market. Further, as articulated below, the commission believes that
this credit risk is subgtantially mitigated by certain aspects of the rule itself, as well as by specific actions

that the TDUs can take to protect themsalves from this risk.

Reasonable Minimum Credit Standards (Subsection (f)(1)(A)):

TXU-TDU acknowledged that the $100,000 cash resource threshold was intended to ensure that a
smdl REP could compete, but fdlt that such a minimal requirement overlooked the fact that a business
could be insolvent and till have $100,000 cash in the bank. TXU-TDU sated that the proposed rule
does not require a REP to maintain the financid standards that qualified it for certification, which could
mean that a REP with cash resources of $100,000 when certified could lose dl of its cash resources the
next day, without jeopardizing its certification. The Retailers countered that if a REP does become
insolvent, its customers will not lose service because they could switch to the provider of last resort

(POLR), or to another REP.

TXU-TDU dated that, whatever the amounts ultimately chosen by the commission for the minimum
credit sandards in this subsection, these financid requirements should be considered minimum standards
that must be maintained. TXU-TDU recommended that paragraph (1)(A) of this subsection should be

revised to read: "mugt demondrate that it has and it must maintain”.
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TIEC opposed TXU-TDU's proposal that REPs be required to continuousy demonsirate a level of
creditworthiness beyond that contemplated for certification. According to TIEC, REP certification
should be a onetime event, not a continua process. TIEC noted that the proposed rule contains
provisons, such as annua update requirements, that permit the commisson to exercise adequate
authority over REPs without the need for perpetua supervison, and that TXU-TDU's proposa would

rase the barriers of entry to the competitive market.

Rdiant dso argued that the security provided by the minimum cash resources would be illusory if REPs
are alowed to withdraw those resources after the certification processis complete. To avoid this result,
Reliant argued that the cash resources described in paragraph (1)(C)(i) and (ii) should be placed in an
escrow account for as long as the REP does business in Texas, and change if the REP pursued business
activity levels that exceeded exidting levels of credit coverage. Reliant adso fdt that the TDU needed to

be named beneficiary to the financia resources.

Retailers disagreed with Reliant's proposa to escrow cash requirements because the purpose of cash
was to fund operations, not create a source of cash, and the escrow account would Ssmply creste a cost
without any corresponding benefit. Retailers noted that the deposits could increase rates if the REP
passed them on to its customers, but even if not passed on to its customers, the deposits would

decrease the profits of REPS, thereby reducing their numbers, and depriving customers of choices.
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TNMP-TDU, TXU-TDU, and EGS dated that minimal cash resources of at least $100,000 did not
provide enough protection for the TDU. Further, TNMP-TDU stressed that neither the customer nor
the TDU should be exposed to any additiona risk connected with the passage of SB 7. TNMP-TDU
did not provide details but stated that it would support the highest financid requirements consstent with
the purposes of SB 7. EGS's suggested dternative figure was $250,000, which it did not believe would

be an unreasonable barrier to certification and entry.

Retalers sad that the statute required only that the gpplicant possess financid resources enabling it to
provide continuous and adequate service only when certified. In addition, Retailers said that "financial
resources’ include more than smply cash holdings because an entity with sgnificant financid srength
could acquire grester financid resources than a firm that obtains the bare minimum cash infusion before

certification.

Retailers went on to gtate that the $100,000 minimum figure was equivaent to the bonding requirements
st forth in the CUBR gstandards, and moreover was consstent with the component of the previous
strawman proposa of gtaff requiring a minimum of $250,000 for both certification and creditworthiness.
Because this $100,000 standard addressed smaller companies without an established credit rating or
extensve net assets, Retallers asserted that the ability to satisfy the requirement with cash equivaents

enabled smdler companiesto enter the market without incurring burdensome financia obligations.
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Rdiant disagreed with the assertion of Retailers that the minimum proposed standards were cong stent
with the credit standards proposed by the CUBR because of Retailer's incorrect assertion that the
$100,000 amount "represented the same bond requirement set forth in the CUBR's Proposed
Creditworthiness Standards.” Rather, the $100,000 figure that Retailers referenced was located in the
"Licenang" section of the CUBR document related to REP certification, and not the "Creditworthiness'

section related to TDU credit risk.

OPUC and TIEC argued that the minimum $100,000 cash resource requirement was too high. OPUC
argued that this requirement might be a sgnificant hurdle for newer, smaler REP entities, and suggested
that the minimum initia deposit should be set at $25,000, and gradualy increased to $100,000 as the
number of a REPs customers grew. OPUC argued that the $25,000 guarantee would not be so
onerous as to discourage REPs from entering the market, and the cash requirement could be increased
readily as the REP sgned up more customers, and revenues from business operations incressed over
time. OPUC did not provide details about how to implement the diding-scale proposal for incressing

the REP's cash requirements.

In its reply to OPUC, Reliant argued that the aternate financid resource requirements contained in the
proposed rule, such as letters of credit, would enable REPs to meet minimum cash resource
requirements for only a fraction of the coverage that was actudly being provided. Rdiant suggested
that, for example, the $100,000 of coverage referenced by OPUC could be obtained reasonably for

around $1,000.
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While Reliant agreed with the worthy god of promoting market entry via setting minimum  credit
standards as proposed by a few commenters, it nevertheless emphasized that credit sandards are il
required between REPs and TDUs. Rdiant stressed that any one of its three credit standard
dternatives with various forms of REP cash deposits could balance these two goals through scaable, or
diding, credit stlandards that would be based on the level of business conducted between the REP and

TDU.

In their Reply Comments, Retailers charged that the TDUS place an ingppropriate reliance on regulation
and sad that the commission correctly employs more market-friendly methods in order to address REP
dandards. Retailers argued that the TDU's complaints about the $100,000 credit minimum ignore the
rule's safeguards againg insolvency. Retailers cited as safeguards the rule's provisons that permit the
commisson to suspend or revoke a certificate if the REP becomes bankrupt or unable to pay its bills,
and that require a REP to report materid changes to the commission within ten days. Hence, the
commission, as well as the TDUs, would quickly become aware of a REP with developing financid
difficulties. In concluson, Retalers stressed that a higher cash baance would permit fewer REPS to

enter the market, thereby reducing competition.

More broadly, Reliant stressed that the importance of appropriate and complete credit standards for
REPs should not be overemphasized. Reliant argued that low credit standards for REPs would

effectively give them a "free option" because those REPs with nothing to lose could operate with
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inadequate finances and the remaining market participants would bear the cost.  Specificdly, Rdiant
argued that REPs with nothing to lose would take a completdly different gpproach to serving the market

than REPs with equity at stake, and that the market would not be served well by defaulting REPS.

Rdiant complained that TDUs that absorb the cost of defaulting REPs would be forced to recover these
cogts directly via sdf- or purchased-insurance or indirectly via the equity risk premium requirements of
the capital markets. Reliant concluded that if the TDU did not directly address the risk of REP defaullt,
the capital markets would do it for them. TXU-TDU made the added point that if the risk of non-
payment was placed on the TDU, then each utility's cash working capital and insurance costs would be
negatively impacted, ultimately incressing the cost of transmisson and ddivery service for everyone.

Hence, the default cost of one REP would be borne by al the customers of every REP.

Reiant went on to complain that ether of these scenarios increased the TDU non-bypassable ddlivery
charges passed on to competing REPs and that this cost reduced the profits of non-offending competing
REPs, effectively "socidizing” the cost of default because it was borne by the industry and not the
defaulting REP and its customers. Reiant noted that market participants would be served best when the
cost of doing busness were commensurate with the credit quaity of each REP, and directly

proportiond to the level of business activity pursued by that REP.

The commisson agrees with Retailers that the $100,000 minimum credit standard for certification isin

the public interest. The commisson further agrees that the higher figures recommended by TXU-TDU
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and EGS, and the deposits recommended by Rdiant, would create barriers to entry. While it
understands OPUC's concern about an excessively high entry hurdle, the commission believes that the
proposed $100,000 credit standard for REPs is the minimal figure thet is consstent with the need to

bal ance the conflicting gods of TDU credit protection and the REPS ease of entry into the retail market.

Overdl, the commission agrees with Reliant that, once a REP begins operating, its credit requirement
should incresse as its monthly obligations to TDUs increase.  Otherwise, a REP could obtain
certification under the credit provisons for smal REPs but build up a large volume of business and a
large monthly obligation to TDUs. In order to address this concern, the commission finds it appropriate
to require REPs to maintain grester cash resources after they achieve a threshold level of business.
However, the commission dso believes that any diding scale should not unduly limit the entry of all

gmdler firms and their growth opportunities.

The commission concludes that the $100,000 minimum cash balance should dlow a REP to conduct up
to $250,000 of monthly business with TDUs and that, after surpassing this monthly threshold, the REP
should be required to increase and maintain cash resources at the same ratio to its monthly business with
TDUs. For example, for every $25,000 of monthly business above the initid $250,000 figure, the REP
needs to maintain incremental cash resources of $10,000 above the initid $100,000 required for initia
certification. For purposes of this caculation, the monthly level of a REP'Ss busness with a TDU is the
amount billed by the TDU except for transtion charges on securitized funds, Snce they are supported in

a sgparate manner. To inform the commission of the change in applicable requirements, a REP shdll file
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with the commission a sworn affidavit demongrating compliance with subsection (f)(1)(A) within 90
days of surpassng the $250,000 threshold level of busness permitted with initid certification.
Demondration of continued compliance with this and other financia requirements is included in the

REP's annud report thereafter.

The commission believes that this modification addresses the concern of TXU-TDU and Rdliant that the
cash certification of REPs could be flegting, and that the funds could dissppear the next day. The
commisson aso beieves that TXU-TDU's concern is addressed in subsection (i)(3)(B) dedling with
reporting requirements for materid changes in the financid basis for a REP's certification, in subsection
(FH(D)(E) dedling with verifying financid resources "at any time after certification,” and aso in modified
subsection (j)(6) and (j)(7) and new subsection (j)(8) rdating to various financid grounds for suspension
or revocation of certificates. Subsection (j)(8) is added for the express purpose of indicating that the
commisson regards failing to pay the TDU on time a dgnificant violation of commisson rules. These
provisons permit the commission, as well as the TDUS, ready access to information on any developing
financid difficulties for existing REPs. As such, these provisons will reduce the financia repercussons

of the TDU credit risk.

However, to help address the concerns of TXU-TDU and Rdiant, and the other TDUS, the commission
modifies paragraph (1)(A)(iii) to make it clear that the evidence of financid resources is an ongoing

obligation. (The commisson notes the concept of an ongoing requirement was aready implied in the
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proposed subsection (f)(1)(E) referencing unencumbered resources at certification and "at any time after

certification’”).

The commisson intends that the $100,000 minimum threshold and the increasing cash requirements
associated with increased obligations to TDUs is a resource that is available to cover both commission
pendties and TDU credit losses. The commisson believes that this modification to the financid
requirements will ensure that as a REP becomes larger it will have adequate cash resources to make
timey payments to TDUs  Further darification is added to subsection (f)(1)(A)(iii) that firgt the
commission and then the TDUs are entitled to these resources in the event of default. The reduction of
the grace period of subsection (i)(3)(B) from 30 days to ten days is added as further mitigation to the

risk borne by TDUs.

The commission does not believe that this credit standard for REPs will unreasonably redtrict their entry
into the market, and it should reduce credit risk for the TDUs. On June 29, 2000, the commission
adopted 16 T.A.C. 826.109, Standards for Granting of Certificates of Operating Authority (COAS),
and 826.111, Standards for Granting of Service Provider Certificates of Operating Authority
(SPCOAYS), which permit financid verification and review of competitive providers of loca telephone
service for a period 12 months beyond certification. As aso adopted by the commission on June 29,
2000, 16 T.A.C. 826.114, Suspension or Revocation of Certificates of Operating Authority (COAS)
and Service Provider Certificates of Operating Authority (SPCOAS) specificaly delineste grounds for

suspension or revocation to include the following:  "bankruptcy, insolvency, falure to meet financid
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obligations on a timely bags, except if reasonably disputed, or the inability to obtain the financid
resources needed to provide adequate service”” The commission adopts an analogous strategy in this

rule.

Reiant stated that a $50 million standard is ingppropriate and should be deleted because shareholder
equity in a company, or its guarantor, is not a credit sandard used aone by any recognized rating
agency, thus making equity a particularly poor standard to apply as a bass for REP certification.
Rdiant gtated that alarge amount of equity does not ensure that a REP would have the cash to satisfy its
financia obligations, and proposed that a REP who could not demongtrate an investment grade rating or

$100,000 of cash resources should not be certified as a REP.

In opposing the deletion of the $50 million equity aternative, TIEC asserted that REPs should be able to
establish creditworthiness in a variety of ways because a competitive retaill market depends in part on

REPs of different Szes and degrees of establishment being able to compete.

Retalers emphasized that the first two proposed dternatives to establish creditworthiness under the
proposed subsection (f)(1) reasonably implement the pro-competition goas of SB 7 and the
commission because both provided access to working capital and capitad markets. Retallers said the
$50 million net assets standard would qudify relatively large companies with adequate financid

resources and little financia impairment risk, but without an independent credit rating. Retallers dso
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stressed that the investment grade credit rating approach permitted smal- to medium-sized companies

to obtain certification without posting cash or cash equivalents as security.

The commisson agrees with Retailers and TIEC that the minimum eguity figure of $50 million isin the
public interest because this standard minimizes the certification scrutiny and costs for reatively

substantial REPs that have yet to issue public debt, or are not publicly-traded in the financia markets.

Reasonable Utility Credit Sandards (Subsection (f)(1)(B)):

TXU-TDU argued that the god of reducing barriers to entry should not overshadow the fundamental
need of ensuring that REPs are truly creditworthy. TXU-TDU argued that paragraph (1)(B) failed to
provide sufficient credit protection to the TDUS; failed to be truly customer friendly by requiring al REP
cusomers pay for the credit difficulties of a sngle REP; or faled to properly reflect fundamenta

elements of acompetitive market.

EGS argued that creditworthiness, security for payment, and remedies for non-compliance are
important issues in the business relationship between a TDU and the REP doing business in a TDU's
sarvice areg, yet are separate from the certification threshold. EGS said that these separate issues
should be addressed in the TDU's tariff and redlated service agreements governing its business
relationship, and that the REP certification rules should not specify circumstances in which a TDU is

precluded from imposing additiond credit requirements on a REP because such limitations could be
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addressed in Project Number 22187, Terms and Conditions of Transmission and Distribution
Utilities Retail Distribution Service. EGS proposed that paragraph (1)(B) should digtinguish the
catification of REPs from their creditworthiness in dedling with TDUS, by dating "TDUs may impose

credit sandards on a REP to the extent specified in its tariff, and dlowed by commission rules”

Reiant and TXU-TDU complained that the proposed paragraph (1)(B) did not adlow additiona TDU

credit standards unless the REP defaulted, which left the TDU exposed for the collection of ddivery
charges other than trangtion charges and Ieft the utility with no mechanism to recover amounts due for
services dready provided by the TDU. According to TXU-TDU, the TDU was exposed to losing a
minimum of two months of revenue in the event of REP payment default. Reliant dated that not
affording TDUs adequate credit protection would be contrary to standards contained in the CUBR,

which were adequate and appropriate to protect TDUs. As a result, Reliant suggested revising

paragraph (1)(B) to use significant portions of the CUBR standards.

TIEC noted that while TXU-TDU, Reliant, and EGS proposed modifications to alow TDU utilities to
impose additiona credit standards on REPS, especidly through the requirement for deposits, it opposed
these changes because they would adversdly affect the ability of small REPs to become certified, thus
reducing competition. TIEC aso obsarved that while the TDUs argued thet faling to impose ther
standards might result in higher costs of credit risk being passed on to customers, none of the consumer

groups appeared to share that concern.  TIEC urged the commission not to change the proposed

language of paragraph (1)(B).
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As noted, Reliant argued that the commission should replace the proposed rule with one of its three
suggested dternatives, dl of which required specific levels of cash deposts for REPs.  Reiant
summarized these credit dternatives as follows: 1) investment grade credit rating, or secure cash
resources based on two months of estimated annual TDU tariff-based billings to the REP, or; 2)
investment grade credit rating or secured cash resources equd to $100,000 for every 1,000 customers,

or 3) use of the trangtion charge language in §25.108 to cover dl charges payable to TDUs by a REP.

Rdiant stated that any of its proposas would provide adequate credit protection to the TDUs, while
amultaneoudy providing a framework that was equdly vigble for both large and smdl REPs. Rdiant
explained that this balance would be achieved because the cash resource credit standard aternatives
were scalable; moved in proportion to the level of business occurring between the REP and the TDU;
and permitted REPs to use the same financid security filed with its gpplication for certification to meet its

ongoing credit standards.

In addition to paying trangtion charges for securitized funds, TXU-TDU argued that REPs are required
to pay TDUs for transmission service charges, distribution service charges, non-securitized competition
trangtion charges, system benefit fund fees nuclear decommissoning fund fees, and potentidly
discretionary service charges. TXU-TDU complained that these amounts at risk were not trivia to
TDUSs, for example, a REP responsible for 1.0% of the TXU-TDU's revenue requirements would be

paying gpproximately $2 million every month in digtribution charges.
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Rdiant clamed that additiond TDU credit requirements did not cregte insurmountable financid hurdles
for smaler REPs. In fact, Reliant asserted that using a conservatively estimated cost of 1.0% yearly, a
financidly viable REP should be able to obtain surety bond credit coverage of $1,000,000 for only

$10,000.

Retailers argued that the credit cost impact of Reliant and TXU-TDU depended on false premises.
Retallers asserted that the TDUs wrongly assumed that REPs will default on a minimum of two months
of ddivery charges, and that default would actualy be less onerous than clamed by TDUs because the
TDU-TXU scenario was unlikely to occur due to the fact bills are commonly paid on a daily basis and
not sent to customers on just afew days. If the REP defaults on one day of bills, Retalers said that the
TDU would demand that the REP then post a deposit, and take other steps to reduce risk. During the
public hearing, TXU-TDU responded that Retallers were incorrect in minimizing the amount of
obligations subject to default because default depended not just on the first unpaid obligation, but rather
on agrowing level of outstanding obligations, so that once default started, it would cascade as each day

of nonpayment was added to the total obligations under default.

TXU-TDU proposed that the commission does not need to decide all the issues associated with the
subject of REP security payments in this proceeding, noting that this subject is aso being addressed in
Project Number 22187. TXU-TDU dated that the tariff rulemaking is the most appropriate forum to

resolve this issue, and recommends that paragraph (1)(B) should be revised to defer these credit



PUBLIC UTILITY COMMISSION OF TEXAS PAGE 28 OF 122
SUBSTANTIVE RULES. CHAPTER 25. ELECTRIC.

dandards to that rule making. TIEC argued that the commission is the proper regulatory body
authorized to establish credit quality standards for REPs, and that it is entirdly gppropriate for the
commission to set these sandards in this rulemaking. While TIEC fdt that the ERCOT draft rule
embodies some principles in common with the proposed rule, it was Hill in a devdopmental stage,

therefore requiring the commission to establish REP credit requirements in this rulemaking.

While the commisson believes that TXU-TDU made a strong case for the potentialy longer time period
for default, the commission ill believes that the argument over the length of the default and the amount
of default is more a factua issue subject to accounting experience than a logicd issue subject to an a
priori resolution. Hence, the commission concludes that the amount of default and the actud credit loss
to the TDUs are best resolved through the accumulation of REP credit loss experience, and therefore
defers the recovery of such costs to a future rate proceeding brought by the TDUs. In addition, the
modification to the $100,000 cash standard discussed previoudy will lessen the possibility for default
because it will ensure that as a REP becomes larger it will have adequate cash resources to make timely

paymentsto TDUs.

The commission disagrees with TXU-TDU and agrees with TIEC that this proceeding is the appropriate
rulemaking for establishing credit andards for REPs. The commisson believes that Project Number
22187 is the appropriate proceeding for establishing non-credit standards, such as the equaly important

conditions and mechanisms imposad in the event a REP default in making paymentsto TDUsS,
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The commission does not believe that TDUs should be able to require additiona security beyond that
adopted in financing orders or in proposed §25.108 until, and unless, a REP defaults on payment to the
TDU. While the commission recognizes the concern the TDUs have expressed related to the payment
of TDU charges, the commisson notes that the TDU, as a regulated entity, retains the ability to request

an increase in rates if REP defaults cause the TDU to not fully recover their regulated cost of service,

In addition, the commission will establish payment timelines and standards for the remittance of TDU
charges in Project Number 22187, as well as establish the remedies that the TDU may pursue upon
default in payment by a REP. It is the commission's intention to make those remedies substantive and

severein order to encourage REPs to remit their payments to the TDU on a prudent and timely basis.

Furthermore, the commission has stated in 825.107(j) that REP certificates are subject to suspension or
revocetion for sgnificant violations of PURA or commisson rules. The commisson believes it is
important to date in this rule that it will condder a fallure to abide by the rules adopted in Project
Number 22187, and the standardized tariff adopted as a result of that proceeding, a Sgnificant violation
of commisson rules and that such falure will result in sugpenson of a cetificate.  As such, the
commission has explicitly added a provison in 825.107(j) to sate that a fallure to timely remit payment

to the TDU and to abide by the standardized tariff will be trested as a Sgnificant violation of its rules.

Asaresult of its conclusons againgt requiring REP deposits to address TDU credit risk, the commission

declines to further modify subsection (f)(1)(B).
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Mitigating Factors Offsetting Credit Risk:

In conclusion, the commission believes that there should be no TDU deposit requirements for REPs
before default because the barriers to market entry should be kept low, at least at the start of customer
choice. The commisson agrees with Retallers that the barriers to entry in a new market should be
minimized to the extent possble in order to facilitate entry into the newly competitive market. The
commission believes that the financid standards and creditworthiness criteria established in this rule in
conjunction with the requirements relaing to the security needed for trangtion charges are the only
financia requirements that the commisson should require REPs to mest, in the absence of a default by a

REP.

Moreover, the commisson beieves that the following aspects of the rule and the competitive
environment will serve as mitigating factors to minimize the TDU exposure to the REP credit risk of
nonpayment: minimum certification standards, including the diding-scale cash standard, discourage non-
viable entrants, on-going standards maintain credit quality over time; required notice reveds developing
financid difficulties; fallure to remit TDU charges violates commission rules; power contracts with power
generating companies and Quadified Scheduling Entities (QSE) will require a showing of financid
soundness, payment defaults permit the recovery of credit losses, and the severe remedies for default
encourage on-time payments. In addition, the provisons relating to the REPs that bill for the recovery

of securitized assets have dringent credit and payment requirements that are intended to ensure that
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REPs are timely in their payments of trangtion charges, S0 as to preserve a high credit rating for the

securitization bonds.

After condderation of these aspects of the coming competitive environment, the commisson believes
that the nature of the retail dectric service business is that the market will require that REPs have a
ggnificant amount of financia resources and be creditworthy entities. Therefore, the commisson does
not find it necessary at this time to impose additiona burdens on REPs beyond those adopted in this

rule.

1.(B). How do the credit quality standards that are set in this rule integrate with the expected
credit quality standards to be established by an independent organization, as defined in

PURA 839.151(b), and how should any differences be addressed?

CSW-REP, EGS, SPS-REP, Retalers, and TIEC observed that the credit standards of the
independent organizations (10) have not been established yet. Nevertheless, CSW-REP and SPS-REP
stressed that the standards must be consistent with commission rules. CSW-REP went on to note that
consstency between the rule and the 10 should be achieved eadly within ERCOT because the
commission has jurisdiction over setting both standards, and that the commission staff should coordinate
with 10s outside of ERCOT to achieve the same consistency. CSW-REP and SPS-REP stressed the

credit standards established by the 10 must be a requirement for maintaining the REP's certification.
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CSW-REP dso stated that the credit standards must not be additive, which could create a barrier to

entry.

EGS, Rdiat, and TXU-TDU dated that the credit quaity standards established by the REP
certification rule would not preclude an independent organization, as defined in PURA 839.151(b), from
establishing separate credit criteria between the 10 and the REP. Rdiant noted that these two entities
have their own separate and unique credit consderations. EGS noted that the 10 may wdl require
additiond credit quality standards and obligations with REPs to mitigate potential imbaances in energy
purchases and sdes, ancillary service obligations, and other costs. TXU-REP dated that the
commission does not need to address the credit quaity standards of ERCOT because its requirements
address congderations for market settlement between market participants, while the commission's rule

is designed to address consumer protection goals.

Retallers stated further that ERCOT credit quaity standards would apply only to QSES, which would
schedule power transactions, and not to REPs, which generdly were separate entities.  As such,
Retailers believed that no need existed to require REPS to provide security for such payments because
ERCOT would impose requirements on QSES, usng a private, bilaterd rdationship outsde the
commission's jurisdiction. However, Retalers noted that if a REP became a QSE, the commission's
rule should avoid any potentid pancaking of credit requirements that might occur if separate security
requirements were applied both a the ERCOT level and a the commisson. This pancaking would

amply result in over-security of the REP if it conducts its own scheduling.
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Inits Initid Comments, TIEC noted that the commisson is the proper regulatory body authorized to set
credit qudity standards for REPs, and it is gppropriate for the commission to do so in this proceeding.
In its Reply Comments, TIEC referenced CSW-REPs comments that there should be consistency
between the 10 and this rule because the commission has jurisdiction over both. However, if the CSW-
REP advocated dlowing credit qudity standards to be developed at ERCOT ingtead of in this
rulemaking, TIEC disagreed because the parties in this rulemaking devoted sgnificant andyss to
determining a REPs credit quaity standards. TIEC argued that deferring determination of these
dandards would mean wadsted effort in this project, and ultimately ddlay of the REP certification

process.

The commission believes that its credit standards for REPs are entirdly separate from those established
by an 10, including ERCQOT, for QSEs or the entities responsible for scheduling and interacting with the
0. That is, the 10's credit standards are ditinct from the minimal credit standards, the financia
requirements to protect customer deposits, and the securitization of trangtion charges set out in thisrule.
The QSE standards of 10s are separate from any REP credit concerns of the TDUS, or for that matter,
generating companies. As such, the $100,000 minimum cash requirement for REP certification should
be in addition to any other requirements that the REP must meet when dedling with other parties. The
commission obsarves that the nature of the retail dectricity business will require REPS to contract with
entities such as QSEs in order to operate, and that the QSEs are likely to require financid security in

excess of what the commission has adopted in these rule.



PUBLIC UTILITY COMMISSION OF TEXAS PAGE 34 OF 122
SUBSTANTIVE RULES. CHAPTER 25. ELECTRIC.

2. Concerning 825.107(f)(2), Financial resources required for customer protection, do the
financial standards set in paragraph (2) adequately protect the customers of small REPs
against potential harmful effects of financial derivatives that may arise from buyer

speculation in or seller default of these securities? If not, how should they be addressed?

CSW-REP, TXU-REP, EGS, SPS-REP, Rdiant, and Retallers al stated that the standards set forth in
subsection (f)(2) were adequate to protect customer deposits againgt the potential harmful effects of

financid derivatives that might arise from buyer speculation or sdller default.

TXU-REP and CSW-REP noted, however, that even without the use of financia derivetives, a REP
might engage in speculation or otherwise engage in risky strategies that could put customer deposits a
risk. Neverthdess, TXU-REP and CSW-REP stated that regardless of the reason that a REP might go
out of buginess, i.e., regardiess of whether the harmful effects of financid derivatives caused the business
falure or by any other cause, the requirements of subsection (f)(2) would protect customers.
Consequently, no further provisions addressing any specific business risk would be necessary to protect
customers. While TNMP-TDU supported the language that was contained in subsection (f)(2), the
utility held that it should be made clear that the financia obligations are independent of operations and

should not be used to support operations.
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Retallers stated that it is impossible to write a rule that anticipates every potentid event in a competitive
market, including the impact of hedging and derivatives. However, the commisson could protect the
consumer from unfair market practices through this rule because it provides the financid assurances that
a certified REP has the creditworthiness necessary to protect cusomers. However, Retallers felt that
the question goes deeper than the REP's financia hedlth, including determining the gppropriate business
practices of that REP. Retallers argued that regulating hedging crosses the threshold and congtitutes an
impermissible regulatory solution. The commisson should not dictate the business drategy thet a REP

might use to protect itsalf from market price volatility.

In its Reply Comments, Consumers emphasized that while they supported subsection (f)(2) because it
protects customer deposits and prepayments, the question goes further.  Consumers noted that the
question specificaly asks whether the paragraph is sufficient to protect customers against any potentia
harmful effects resulting from the use of financia derivatives or default on securities. Consumers noted
that there are other potentid harmful effects of these ingruments, including REP default and the
transference of customersto the POLR. Therefore, the commission should still inquire of REPs whether

they are planning to use such financid instruments and about their experience with these investments.

The commission agrees with the various parties that proposed subsection (f)(2) adequately protects
customer deposits and other advance payments againg the risks inherent in hedging and other financia
derivatives, or for that matter, other business factors that could put the REP at risk. Furthermore, the

commission agrees with Retailers that in the restructured environment of SB7, it is not appropriate for
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the commission to over-regulate the ongoing business operations and risk-taking decisons of REPs.
While the commission recognizes Consumers concern about the transfer of customers of a defaulted
REP to the POLR, perhaps & higher codt, the commission believes that this "falback” function of the
POLR isone of the basic reasons for its very existence. The paragraph is adopted as proposed except

for acorrection to ensure consstent terminology throughout the rule.

3. Concerning 8§25.107(g), should the commission further distinguish between the
continuing requirements for certified REPs and the application requirements, especially

before retail choice begins?

CSW-REP, TXU-REP, TNMP-TDU, EGS, Rdiant, SPS-REP, and Retallers indicated that the rules
need not further digtinguish between initid application and continuing certification requirements.  No

party offered comments to the contrary.

As support for this position, TXU-REP suggested that the gpplication requirements appear to be
aufficiently flexible to dlow, for example, an goplicant to show only what is reasonably feasble under
subsection (g)(1) if an ERCOT independent system organization (1SO) procedure has not been findized
by the time the gpplication is submitted. TXU-REP, EGS and Retailers noted that the annua reporting
requirements in §25.107(i) provide sufficient demongtration of ongoing compliance with the certification

requirements of §25.107(g).
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Rdiant dtated that, after retail choice begins, it might be necessary to conduct a proceeding to review
the requirements based on actud experiences in the market. Reliant maintained that such a proceeding
should be the forum for parties to suggest modifications or revisons of various rules, including the REP

cartification rule.

The commisson concurs with dl the parties that further distinction between the initial gpplication and
continuing certification requirements is not necessary. The commission aso agrees with TXU-REP,
EGS, and Retalers that the requirements of subsections (g) and (i) combine to ensure that the
commisson recaives adequate ongoing information about REPs.  With respect to Reliant's comment,
future activity in the marketplace will determine whether a comprehensive review of rules concerning the

restructured marketplace is warranted.

4. Finally, concerning the annual report required by 825.107(i), Requirements for updating
or changing the terms of a REP certificate: What circumstances should the commission

consider in establishing a reporting period and due date for the report?

CSW-REP, TNMP-TDU, and SPS-REP supported the commission's proposed reporting period and
due date of June 1. CSW-REP conditioned its support on the fact that subsection (i) requires more
contemporaneous reporting for some events. SPS-REP concluded that the proposed rule's

requirements for reporting and for changing the terms of a REP certificate were adequate.
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CSW-REP and TNMP-TDU requested language in the rule to clarify the due date of the first report.
CSW-REP noted the first annua report should be due on June 1 of the year following the year in which
the certification is granted, even if the caendar year reported includes only a partid year of operation.
TNMP-TDU sad that, without a year specified, REPs participating in the pilot program that

commences on June 1, 2001 may be unclear whether they are required to file an annua update in 2002.

EGS, TXU-REP, Reliant, and Retailers did not object to the June 1 due date but expressed concern
that reporting periods and report dates in each of the commisson rules applicable to REPs be
coordinated. Rdiant suggested the REP Annua Report be smilar in form and due date to the utility
Annua Report filed by each dectric utility in Texas. EGS offered that the reporting requirements in
§25.107(g) should be determined after considering the schedules for al reporting requirements imposed

by PURA and the commisson'srules.

TXU-REP asserted that the commission should strive to achieve consistency and to diminate redundant
reporting obligations under dl of its rules and the ERCOT 1SO requirements. To the grestest extent
possible the commission should rely on publicly available information compiled by other sources, such
as the ERCOT IS0, before imposing reporting obligations on REPs.  Retailers replied in agreement,
noting that the redundant reporting obligations should be avoided under dl commission rules and the
ERCOT 1S0 requirements because they impose unnecessary regulatory burdens on REPs and increase

cods. Retalers proposed the commisson consder extending the deedline for good cause
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circumstances. TXU-REP further suggested that the first annud report should cover no less than a 12-

month period, and proposed language to that effect.

The commisson adopts the caendar year reporting period and June 1 annual report date of the
proposed rule. The commission notes the congruence of this provison with the reporting period and
date for reports required by utilities pursuant to 825.84, relating to Reporting of Affiliate Transactions
for Electric Utilities. The commisson further notes that it strives to coordinate such reporting dates
across rules when possible and gppropriate.  The commission adds language to subsection (i)(4) to
clarify that the firg annua report of a REP is due in the year following its certification as a REP,
regardless of whether the first report contains only a partial year of company activity. The commission
believes it can grant extensons on the bass of good cause without changes to the rule language as

proposed.

§25.107(a), Application

Brazos supported the proposed rules as written and expressed concern that a statement in the published
preamble did not accurately reflect the meaning of the proposed rule text. Brazos noted that the last
two sentences of the proposed subsection (a) were consstent with PURA 811.003(14) and
§31.002(17) with regard to the terms "cooperative” and "REP." However, Brazos asserted that the

sentence in the first full paragraph on page 4 of 46 of the preamble should be modified to read as
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follows "These credit standards apply to a REP's business with TDUs serving Texas, aswell asa REPs

businessto any dectric cooperatives or municipa utilities decting customer choice.”

In reply comments, CPS, Austin, and TEC supported Brazos. TEC understood the intent of the
preamble statement to require that credit standards apply to a REP's business with (1) TDUs serving
Texas, (2) eectric cooperatives decting customer choice, and (3) municipa utilities decting customer

choice. TEC added that Brazos suggested wording would eiminate confusion.

The commisson agrees with Brazos and replying parties and reaffirms, with Brazos correction, its
datement in the publication preamble concerning the components of the financia srategy of the rule.
The scheme of financid standards in these rules has three additive components that are found in the first
three paragraphs of §25.107(f): (1) three dternative credit quaity standards for certification as a REP,
(2) afinancia standard for protecting customer deposits and other advance payments made to the REP,
and (3) afinancia standard and procedure for REPs to hill and collect any transtion charges resulting
from securitization. These credit standards apply to a REP's business with TDUs serving Texas, as well

asto aREPs business with any eectric cooperatives or municipal utilities electing customer choice.

EPE, in its initid comments, noted that, by virtue of PURA 839.102(c), it is not subject to PURA
Chapter 39 until the expiration of its freeze period in 2005. Therefore, the rules proposed in this project

do not apply to EPE until the end of EPE's freeze period. EPE requested that proposed subsection (a)
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be amended to include specific acknowledgement of the fact that the rule does not apply to companies

subject to PURA 8§39.102(c).

The commission agrees that the rule does not apply to a company that is subject to PURA 839.102(c)

until its freeze period ends and therefore amends §25.107(a) to include the clarification.

8§25.107(b), Definitions

EGS dated that, to the extent defined terms aready exis, current definitions should be used in the
commisson's proposed rule and, dong with TXU-REP, supplied dterndtives to the definition for
"customer” to correlate it to PURA 831.002(16). EGS bdieved that the term should be changed to
"end use cusomer” and clarified to mean a customer who does not buy dectricity for resde but who
purchases and ultimately consumes dectricity. TXU-REP gated that the definition of "customer” should
only include those to whom the REP is actualy sdling eectricity or to whom the REP has committed to
sl dectricity, and requested deletion of the someone who merely "has gpplied for" service from a REP
from the rule’s definition. TXU-REP argued that including such gpplicants, who may never actudly
receive or commit to service would expand the rule's definition of "customer” beyond the definition of

"retall cusomer” contained in the governing datute.

Consumers replied in opposition to the dimination of "has applied for" from the definition of customer on

the grounds that such would be inconsstent with the customer protection rules, which currently gpply to
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goplicants as well as customers. Consumers noted that, while certain provisons of the rules will not
apply to persons who were gpplicants but not customers of a REP, the anti-discrimination provisons of
PURA dearly gpply to gpplicants, and in fact are intended to prevent REPs from discriminating in the

provision of service to potential customers,

The commisson agrees with Consumers and therefore declines to change the definition of "customer.”

EGS and Retallers argued that the commisson should change the definition of "Resdentia Customer”
and drike the cdlause "as defined in Statewide transmisson and didribution utility teriffs" Retalers
assarted that the statement does not add to the definition and the tariff definition referenced may differ

among utilities. EGS aso suggested spesking to the consumption of "eectricity” rather than "power.”

Consumers replied in opposition to the proposd to strike the reference to "statewide transmisson and
digribution utility tariffs' from the definition of resdentid cusomer and said it is crucid thet "resdentia
customer” be defined consstently for dl purposes. Consumers argued that a customer who pays non-
bypassable charges, as dlocated to the residentia class, must be considered a residentia customer for
purposes of caculating the 300-megawatt requirement under SB7. Consumers restated the concept as
"a regdentiad customer is a resdentid customer is a resdentid customer—there should be no
opportunities to game the system by redassfying customers into different rate classes for different
purposes.” Consumers said that the reference back to the tariff governing the TDU charges will ensure

al REPs classfy resdentiad customersthe same.
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Because a common understanding of what the term "residentid customer” means is essentiad only to the
threshold resdentid service cadculaions required by subsection (€)(3), and because that provison
becomes moot three years after customer choice begins, the commission deletes the proposed definition
of "reddentid custome™ in subsection (b). Instead, the commisson incorporates the definition
components into the requirements of subsection (€)(3). The commission agrees with Consumers thet if
acugtomer is conddered to be in the resdentid class of the utility tariff, the customer should be counted
toward the 5.0% threshold, and if the customer is not of that class, it should not be counted. To alow
for the posshility, a some point in the future, thet utility tariffs do not specify aresdentia rate class, the
commission inserts language from the proposed definition, augmented by comments of parties, to

identify the customers captured in existing residentid rates classes.

§25.107(c), Application for REP Certification

Reiant and TXU-REP expressed concerns with the certification process being a contested case, and
Rdiant proposed that the commission add a sentence in §25.107(c) stating that the REP certification
process will not be treasted as a contested case. Reliant stated that PURA 8§39.003 does not require
that a certification process be conducted as a contested case and focused on the importance of a
peedy and efficient certification process in order to facilitate entry of competitors into the retail market.
According to Reliant, although PURA 839.003 does not except certification from the contested case

requirement, it assumes that each contested case will involve an incumbent eectric utility. Because
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PURA 831.002(6) defines an "dectric utility" as a person that "owns or operates for compensation in
this state equipment or facilitiesto produce, generate, tranamit, digtribute, sdll, or furnish dectricity in this
date" Rdiant argued that a REP is not an incumbent eectric utility. TXU-REP asserted that the
commission should handle REP certification requests as adminigirative proceedings, and maintained that

the rule should clearly provide for such a process.

As an dternative, Rdiant sated that, if the commission decides that the certification proceeding must be
a contested case, that proceeding should be conducted quickly, with a minimum of discovery and
briefing. Consumers posited that redtricting the contested aspects of the application to a minimum
would facilitate the legidative god of establishing a "fully competitive eectric power indudry,” as

specified in PURA §39.001(a).

Consumers disagreed both with the statement that the rule requires a contested case and with the
suggestion that a contested case should be prohibited, and asserted that the commission cannot deny a
party, including its own gaff, the right to chalenge an gpplication. Consumers indicated thet, if an
goplication is chalenged, dl parties including the applicant are entitled under law to have a contested
case to offer evidence to support their position. Consumers inssted that contested cases should be

alowed, but predicted that contested cases would be warranted in only afew circumstances.

Shell maintained that the commission must conduct every proceeding under PURA Chapter 39, other

than a rulemaking proceeding, report, notification, or registration, as a contested case.  Further, Shell
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assarted that an gpplication for certification congtitutes a contested case within the meaning of the
Adminigtrative Procedure Act, Texas Government Code Annotated §82001.003(1) (Vernon 2000)
(APA). The APA defines a "contested casg' as "a proceeding, including a ratemaking or licensang
proceeding, in which the legd rights, duties, or privileges of a party are to be determined by a date
agency after an opportunity for adjudicative hearing." The due process interest in granting a hearing

therefore outweighs any dight delay that treating these gpplications as contested cases may cause.

The commission concurs with Shell and concludes that the REP certification processis a contested case
according to the APA, as cited by Shell. In addition, PURA 839.003 requires that, unless specificaly
provided otherwise, each commission proceeding under PURA Chapter 39, other than a rulemaking
proceeding, report, notification, or registration, shall be conducted as a contested case and that the
burden of proof is on the incumbent eectric utility. While the commisson agrees that a REP is
specificaly excepted from the definition of "dectric utility,” the commisson does not agree that PURA
§39.003 assumes that each contested case will involve an incumbent dectric utility. The commisson
interprets this PURA provison as intending to expand, rather than redtrict, contested cases under the

APA.

Although the commission concludes that the REP certification process shall be a contested case,
experience with contested cases involving certification gpplications in the telecommunications industry
demondtrates that such cases can be managed fairly and efficiently. The commisson expectsto utilize a

conservative standard with respect to intervention in these proceedings. Assartions of judticiable interest
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will be subject to drict scrutiny.  For example, the mere dlegation that an entity is a competitor or
potentia competitor with respect to the gpplicant is unlikely to be sufficient grounds for admission as a
party to a REP certification proceeding. The commisson intends these proceedings to be aggressvely
managed. Commisson Procedurd Rule 82232, reating to Administrative Review, authorizes
adminidrative review in instances where, anong other requirements, the matter has been fully stipulated
S0 that there are no issues of fact or law disputed by any party. Moreover, Procedural Rule §22.35,
relating to Informa Dispogtion, dlows informa dispostion in contested cases under proper
circumstances. Presding Officers dso have discretion to limit discovery, where gppropriate. When a
contested issue of fact arises in a REP certification proceeding, fairness and due process require an
opportunity for hearing. The commission concludes that an expeditious process must be balanced with
the obligation of the commission to protect the interests of the Texas customer and competitors in the
market. Both the contested case nature of the proceeding and the timelines for reviews of gpplications

are designed to serve these goals.

EGS and Retailers stressed the importance of a certification process that does not unnecessarily delay a
REP's ability to enter the market, and proposed condensing the timelines for evauating completeness of
applications and for completing the certification process by as much as haf. Both parties emphasized
that the commission could extend the deadlines when necessary with a finding of good cause
According to EGS, it is imperative that the process does not hinder the trangtion to competition,

including a REP's participation in the Customer Choice Rilot Programs.
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The commission does not agree that the timelines for review of REP certification gpplications should be
shortened from those in the proposed rule (20 days to evaluate completeness and 90 days to complete
the certification process). Given that there is no statutory limit on the certification process, given the
deps required to process an goplication, and given the commisson's experience in the
telecommunications industry, the commisson determines that times adlowed in the proposed rule are

appropriate.

The commisson carefully consdered the timeines and finds that they reflect an efficent timeline by
which the mgority of sufficiency reviews can be completed. Practicaly spesking, a number of steps
must happen in the application process. When many gpplications must be managed smultaneoudy,
efficiency may well be impaired, particularly when a new processis being initiated. The volume of REP
applications that will be filed at the first opportunity cannot be precisdy anticipated, but the commission
expects that many gpplications will be received in September and October of 2000. Although every
effort will be made to complete the sufficiency part of the process as quickly as possible, to create a
provison in the rule that could result in the need for issuance of orders for good cause extensions that

could otherwise be avoided is not prudent.

Smilar estimation processes were employed in determining the 90-day overdl review timeline adopted
in the rule. In addition to the work of customer protection and financia and technicd review, a
proposed order must be drafted and filed twenty days before the open meeting a which the

commissioners will consder the case. This means that only 70 of the 90 days in the schedule are
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actudly avalable for the work of review. While commenters suggest reducing this time to 45 or 60
days, the commission's experience with telecommunications indusiry certification processes, which are
subject to a 60-day statutory timeline, reflects the frequent need for good cause extensons. Sometimes
these extensons were the result of a need to find a "fit" with the open meeting schedule, but more often
were the result of motions for extensions of time by the parties. Rather than adopt an unreasonably
short timeline that will result in good cause extensons being the rule rather than the exception, the
commission chooses atimeline that it anticipates will be appropriate to the needs of the mgority of REP
cetification cases. The commisson finds that the 90-day review timeline adopted in the rule is
reasonable and appropriate. In any event, prompt filings after September 1, 2000 will be processed

well in advance of the pre-marketing activities for the pilot project program in Spring 2001.

§25.107(d), REP certification requirements based on service area

Subsection (d)(1)(A)

Rdiant and TXU-REP dated that the geographicad service aress specified in proposed
§25.107(d)(1)(A)(i-iii) should be consigtent with the service aress used for POLRs in Project Number
21408. According to Reliant, a REP affiliated with a TDU will dmost certainly be required to serve an
entire POLR sarvice area, and therefore will have to become the POLR by default if no other REP
chooses to serve that entire area. The geographica requirements in subparagraph (A) should be broad

enough to ensure that REPs other than the affiliated REP are digible to serve as the POLR for a
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particular area. TXU-REP stated its concerns about dlowing certain REPs, by unilateraly designating
their own small sarvice aress, to circumvent the requirements of PURA 839.106(f), which imposes
upon dl certified REPs the potentia obligation to serve as POLR. TXU-REP dated that the
commission should revise 825.107(d)(1)(A) to ensure that only the dtate, a power region within the
date, or the service areas of a TDU, can be designated as service areas. TXU-REP pointed out that

requiring larger service areas would aso facilitate the commisson's record keeping.

Consumers maintained thet, the smaller the service territory, the grester the potentia for "redlining and
cream skimming." Consumers further maintained that greater potentia for competitive choice in rurd
areas would result if the minimum size REP sarvice arearegion isthe TDU sarvice territory. Contrary to
Rdiant and TXU-REP, Consumers sated thet it is not averse to naming the affiliated REP as the

POLR.

TXU-REP dressed that the commission should ensure that the geographica service areas that may be
designated for REP certification maich the geographical areas that will be identified in the ERCOT
registration database as well as the areas that are being contemplated for delinesting the bounds of
service areas for POLR. TXU-REP sad that, to date, market participants who have been involved in
establishing the parameters for the regigtration database (which will identify each customer and its
chosen REP) have agreed that the zip code and the service area of the TDU that serves the customer

are the appropriate geographical identifiers. If the commission adlows REPs to designate their service
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area in any different manner, especidly if the area desgnated is smdler, then it will be difficult for the

regidration database to sufficiently fulfill its purpose.

The commission finds that the financid requirements that were insarted into the proposed rule at
publication, and largely maintained in the adopted rule, facilitate market entrance for new and smal
REPs and eiminate the need to alow for smal geographica service areas in order to facilitate market
entry. The commisson agrees with Consumers that, the smdler the geographica service ares, the
opportunities for "redlining” increese. The commission believes that requiring the smdlest REP sarvice

areasto equate a TDU service area will encourage REPs to broaden their customer base.

Subsection (d)(2

EGS asserted that the reporting requirements related to Option 2 in §25.107(d)(2)(F) are unduly
burdensome and should be deleted, snce Option 2 is available only to REPs serving individua

customers who contract for one megawait (MW) or more of capacity.

The commisson does not agree that the Option 2 REPs should be exempted from the reporting
requirements of the rule. The sophistication of Option 2 customers is recognized by the reduced
application requirements imposed upon REPs who serve them; the reporting requirements are designed

to serve purposes in addition to customer protection. However, the commisson does agree that
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§25.107(d)(2)(F) should be modified to read: "A REP certified pursuant to this paragraph is subject to

reporting requirements specified in subsection (i) of this section.”

§25.107(e), Administrative requirements.

Subsection (e)(1)(A)

Reliant Energy objected to limiting a REP to two assumed names, sating that this requirement: 1) is not
supported by any facts in this proceeding; 2) could restrict a REPs marketing strategies that would
require using severd different names; and 3) would restrict a REP with multiple distribution service areas
from using a different name for each of its service areas. Rdliant argued that, at the leadt, the rule should
clarify that it allows for two assumed names in each didtribution service area. CSW-REP concurred
with Reliant, sating that the requirement is arbitrary. CSW-REP suggested that the commission review
and gpprove the use of authorized names instead of limiting a REP to two names, and noted that
825.111(f)()(A), relating to Regigtration of Aggregators, permits five trade names. TXU-REP and
Retalers urged the commisson to consder authorizing the use of more than just two names, and
suggested that the commission revise its rule to alow REPs to use up to ten names, al of which would
be identified on the REPs origind or amended certificate. EGS argued that, as long as a REP properly
registers al assumed names with the commission, the commisson would have the means to monitor a

REPs activities in the marketplace.
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Consumers countered by recalling the reasons offered in debate on the affiliate use of an incumbent's
name in earlier rulemakings. Consumers argued specificaly that customers should understand with
whom they are doing business and that, therefore, the commisson should not lift the proposed limit on

the number of assumed names used by a REP.

The commission finds that the unlimited use of assumed names by REPs would cregte the potentid for
confusion on the part of the public. On the other hand, the commission is sympathetic to the issues
rased by the commenters. Therefore, the commission revises subsection (e)(1)(A) to dlow a REP to
use up to five names at any one time, consstent with the practice adopted in the aggregator registration
rule. If an gpplicant demondrates sufficient justification for a good cause exception to this requirement,

it may seek one.

Subsection (e)(2)

EGS suggested that the commission should provide a REP reasonable advance notice with respect to
vigts set forth in §25.107(€)(2), and proposed that the phrase "on the same basis available to an eectric
customer” be replaced with "A REP is entitled to reasonable advance notice of any vigt so that the REP
can have appropriate representatives available to respond to the commisson's authorized
representative.”  Utility.com objected to the requirement that its Texas office provide customer sarvice,

dated that more is avallable to a cusomer on its webste than & its Texas office, and argued that


http:Utility.com
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acceptance of process serving at its Texas office would create delay of a day or more for the proper

company officiasto recaiveit.

The commission finds that the prior notice requested of EGS would undermine the effectiveness of an
ingpection intended to reved the conditions of a REP's office as experienced by an dectric customer,
and therefore would be inconsstent with the purpose of such an ingpection. The commission notes that
the person onsite at the REP's Texas office does not need to be responsible for anything so onerous as
a full commisson audit. Rather, the person on ste must smply be able to show a commisson
representetive that the office meets the requirements of PURA §39.352(b)(4). The commission
interprets this gatute to list functions thet the office is capable of providing and not that the office be the
REPs only or primary location of providing the functions. Therefore, a commission representative may
reasonably expect a demondration that customer service is available, that service of process can be
accepted at the Ste, and that documents demondrating that the REP is in compliance with the
requirements of Chapter 39, Subchapter H of PURA are accessible. The commisson includes in the
rule the phrase "on the same basis available to an dectric customer” to indicate that the required burden
in responding to the commisson's representative is no more onerous than responding to a customer (or
server of process) in a manner that complies with the law. To address Utility.com's concern about
cusomer service functions occurring a the ste, the commisson darifies that the avalability of a
company representative in the Texas office that can provide a cusomer with assstance in navigating
Internet or other communication with a service center located € sewhere would be sufficient to comply

with the letter of the law and rule.
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Subsection (e)(3)

OPUC recommended modification of the "4CP method" calculation of the 300 MW threshold
contained in subsection (€)(3)(A), stating that it is unclear whether the REPs "4ACP" is measured at the
time of a utility service aredls overdl four monthly pesks, or a the time of the ERCOT four monthly
pesks. OPUC assarted that, if the "4CP method” is intended to refer to the demands at the time of the
REPs internd pesk demand in each of the four summer months, the reference to "4CP' is mideading,
snce the measurement is non-coincident with respect to the loads of other REPs. In the event that the
4CP method refers to a REPs internd pesk demand in each of the four summer months, OPUC
recommended dternate language. EGS interpreted the rule to mean that statewide (ERCOT and non-
ERCOT aress) peak hours will be used and supported the rule language. TIEC stated that it is unclear
whether OPUC opposes a 4CP methodology that measures a REP's internal peak demand in each of
the four summer months, and stated that OPUC's description of this methodology as "the average of the
REPs maximum hourly demand in each of the months, June, July, August, and September” is an
accurate characterization of the rules 4CP methodology. TIEC dated that it would not oppose

including the language cited by OPUC to darify the methodology.

OPUC further stated that the rule provision does not state whether the 4CP is measured at the meter or
at the generating source, and asserted that the determination of this question should depend, in part,

upon the intended data source for the measurement, i.e., the 10 or the TDU. OPUC suggested that the
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commission specify the entity to supply the measurement data and confirm that the data will be reedily
available. TIEC offered that the 4CP is measured at the meter, not &t the generating source, and would
support cdarification to that effect. OPUC aso noted that, given the lack of specificity in the rule asto
how the "4CP" data will be collected and measured, it is unclear whether load profile information will be

necessary in order to comply with therule.

OPUC observed that the rule does not clearly define "4CP Method." OPUC disagreed with the
specified measurement, if 4CP refers to REP demand at the time of utility system peek hour, Statewide
pesk hour or ERCOT pesk hour. According to OPUC, in such cases, the demands of customer loads
which are completely off-peak (e.g., Street lighting or night lighting) would never affect the measurement
of the REPs sze, by limiting the pesk demand measurement to summer months, the loads of winter
heating customers would never affect whether the REP crosses the 300 MW threshold. OPUC
maintained that the concept of coincident pesk may have relevance to pricing or costing, but it has less
meaning for purposes of determining the size of a particular REP. OPUC and Consumers stated that
the Legidature did not intend to exempt a REP that aggregates 300 MW of off-pesk load (or winter
heating load) from the resdentid service requirement. OPUC and Consumers offered that an
dternative measurement is to utilize the REPs dass maximum diversfied demands, summing the
maximum demand of each customer class served by the REP. According to OPUC, the TDUs would
be the best source of that data. If that method is not used, OPUC recommended basing the

measurement upon the maximum hourly demand of the REP, regardless of month.
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EGS urged that OPUC's recommendation for calculating the 300-MW threshold be reected for two
ressons. EGS asserted that OPUC's method complicates the calculation of the threshold by utilizing
clases in the calculation. According to EGS, the issue underlying PURA 839.352(qg) is whether the
REP's aggregate load meets the 300-MW threshold, and it is not necessary to use classes to resolve
thisissue. EGS further stated that the maximum diversified demand method proposed by OPUC would
require caculations specific to each REP using data obtained from the TDUs, while the 4CP method
could utilize data and caculations from centradized entities such as ERCOT and 10 in non-ERCOT
aress. EGS further argued that there is no basis in PURA 839.352(g) for differentiating between on-
pesk and off-peak load, and that the 4CP method is a reasonable method of measuring aggregate load
under this provison. Retailers observed that the commisson staff has historically depended on a 4CP
over the summer months as the standard methodology for determining capacity demand and setting

rates.

The commission agrees that the intent of the 300-megawett aggregate load threshold is to establish the
gze of a REP to which the 5.0% residentia load requirement will apply. In choosing to employ the
"4CP" method for cadculating the 300 megawatt threshold, the god was to determine the average of the
highest hourly demand in megawetts of dl of a REP's customers during each of the months of June, duly,
August and September. The commission recognizes that this average is non-coincident with respect to
other REPs (or with respect to the system peek), and that, therefore, the use of "4CP" terminology may

create confuson. Therefore, the commission removes the "4CP" terminology from the rule.
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The commission finds that the maximum diversfied demand measure suggested by OPUC is not

consstent with the statutory requirement, which is couched in terms of aggregated demand.

While the commisson agrees that looking only at summer months, or the single highest day in that month
may not capture the most accurate picture to the sSze of each REP, the commission finds that utilizing the
average of a REP's highest hourly average demand in the hottest months strikes a good balance. While
the law is written in a manner that can be construed to cast the broadest net of any instance in the year
of surpassng the 300-megawett threshold, the commission finds that a single unanticipated reading at
that level would be deterrence to competition. The commission's balance in the rule avoids imposing an
unexpected burden on those REPs that may, on a single occasion, have a 300 MW demand, but

captures those REPs whose business justifies the requirement.

This procedure is aso intended to ease the caculation and reporting burdens on REPs. It is crucid,
however, to capture al of a REPs demand in both ERCOT as well as other reliability councils or
regions. Therefore, for those REPs serving load in multiple 10 jurisdictions, the cdculation must include
the combined demand scheduled concurrently at dl relevant 10s and that of affilistes. The commisson
adopts a calculation based on the amount of power scheduled by or on behdf of the REP because it
believes that thiswill be adminigtratively sraightforward for the REP to report and for the commission to
verify. While the commission recognizes that amount of load scheduled by a REP (or its QSE) will be
different from that ultimately deemed to have occurred after settlement, the commission notes that there

is little if any incentive for REPs to purposaly under-schedule for the purposes of avoiding the
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obligations of subsection (€)(3) because such REPs will be assessed baancing energy by the 10 for the

amount of load under-scheduled.

§25.107(f), Financial requirements

Subsection (f)(1)(A)():

EGS proposed that REPs should be alowed to provide audited financid statements for the last two

years as ameans of demondirating the capitalization requirements in paragraph (1)(A) ().

The commission disagrees with the unqualified use of yearly audited financid statements to demondrate
the $50 million capitdization requirements because such data tends to become out of date and
unreliable. The commission believes that the financid data for certifying REPs must be as current as
possible and that quarterly financid data should aso be provided when available to update and support

the annud data

Retailers noted that the word "or" gppears to be missing at the end of subsection (f)(1)(A)(i) and should

be added.

The commission agrees and incorporates the grammatica correction.
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Subsection (f)(1)(A)Gii):

Because Retailers bdieved that the $100,000 liability represented a burden to a smdler REP, they
proposed that the commission permit an "early releasg’ from this requirement without having to file a
new certification gpplication once the REP edtablishes an invesment grade credit rating or when it

satisfies the $50 million in net assetstest.

The commission agrees with Retailers thet if a REP achieves invesment grade status, or at least $50
million of net assets, then the REP should be able to obtain an early release from its cash requirement.
However, rather than specifying conditions in this rule under which such a reease would be alowed, the

commission leaves it to REPs to redize this credit upgrade through an amendment to their certification.

Subsection (f)(1)(C)

EGS proposed that REPs should have the opportunity to obtain a credit rating from nationdly
recognized credit rating firms in addition to Standard & Poor's ("S&P") or Moody's Investor Services
("Moody's"). Furthermore, EGS proposed that, if the current credit rating was downgraded below
investment grade or the rating was otherwise suspended or withdrawn by one credit rating agency, the
REP should have the opportunity to subgtitute the requisite rating of another rating agency for the

commission's consderation prior to requiring dternative sources of financia evidence.
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The commission agrees with the use of other credit rating agencies in addition to S&P and Moody's,
such as Fitch for financia ingtitutions and Best for insurance companies. However, as a practicd matter,
the commission does not agree to the subdtitution of rating agencies if one of them downgrades the
REPs credit. Generdly spesking, the commission believes that the credit downgrade by an agency is
usudly aharbinger of the REP's downgrade by other rating agencies. Neverthdess, the commission will
expand subsection (f)(1)(F) to reflect the inclusion of acceptable aternative credit rating agencies with

national presence as proposed by EGS.

TXU-TDU daed that the financid ingruments specified in this subsection should specify that the
financid indtitution issuing the instrument should have a required credit rating (such as A- or better) and
should be an U.S. financid indtitution or aforeign indtitution with an U.S. branch. Furthermore, snce the
commission will presumably be the party drawing on the security under subsection (i)(9), this subsection
should specify who will be entitled to negotiate the precise form of the financid instrument and who will

be entitled to draw on the security.

The commisson beieves that it is sufficient to rey on its future ability to gpprove these financid
insgruments in advance of their use. At the same time, however, the commission modifies subsection
O(D)(F to date that a minimum investment grade credit rating of "BBB-" from S&P or "Baa3" from
Moody's, or their equivaents, is more gppropriate than pursuing the much lower risk "A" rating thet is

aso assigned by both agencies to much stronger financid credits.
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Retailers proposed that a new subparagraph be crafted to alow a performance bond to be an option
for evidence of financid resources in meeting the minimum credit standard, specificaly a "bond issued
by afinancidly viable surety company authorized to transact business of this type in the Sate of Texas"
During the public hearing, Retailers addressed the nature and pricing of bonds used to meet the credit
standards of subsection (f), noting that the cost of such bonding depended on the type of bond required
by the commission for certification. However, no details were provided addressing the quantification of

these codts.

Since relevant details of bonding are not yet resolved, the commission conforms its rule to the wording
consgtent with that adopted in §25.111, Regidtration of Aggregators, by modifying subparagraph
(C)(iv) toread ... including abond in aform gpproved by the commisson." However, the commission
modifies subsection (f)(1)(F) to alow that a"BBB-" investment grade credit rating by S& P or a"Baa3"
rating by Moody's, or their equivaents, to be a reasonable minimum requirement for a bonding entity in

Texas.

Subsection (f)(2)(A)i):

Utility.com requested that clause (i) be re-written so that there was no misunderstanding that only REPs

recelving prepayments or deposits must file the 90 day sworn affidavit.
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For the sake of clarity and consstency, the commisson re-writes the clause to specify "deposts or

other advance payments.”

Subsection ()(3).

CSW-REP noted that the first sentence of subsection (f)(3), referring to a TDU that is subject to a
financing order, should reference PURA 839.303, which pertains to commission adoption of
securitization financing orders, rather than PURA 839.310, which addresses the pledge of the state

related to transition bonds.

The commission corrects the reference.

§25.107 (g), Technical and managerial resource requirements

Rdiant stated that the technical and managerid resource requirements set forth in subsection (g) are
necessary and appropriate, but incomplete from a TDU's perspective. Reliant noted the proposed rule
focuses on a REP's ahility to comply with 10 obligations, but is slent regarding a REP's capability to
comply with obligations set forth in the TDU tariffs and service agreements. Rdiant submitted that a
REP should satisfy terms and conditions in the tariffs and service agreements gpplicable to a TDU's
sarvice area in which the REP makes retail sdes, prior to the REP being permitted to begin operations

and enroll customers in the TDU's sarvice area. Retailers countered that the TDU Access tariff



PUBLIC UTILITY COMMISSION OF TEXAS PAGE 63 OF 122
SUBSTANTIVE RULES. CHAPTER 25. ELECTRIC.

proceeding will be congstent with the technical requirements of this rule, and that the ability to comply
with the tariff is a matter for consderation in Project Number 22187. Consumers supported subsection

(g) aswritten.

The commission believes that these are issues that are also being addressed in Project Number 22187.

Subsection (g)(1)-(4)

Retailers asserted that the commission should require the gpplicant to submit only a sworn affidavit to
establish compliance with subsection (g)(1)-(4). The gpplicant would file the affidavit as part of its
goplication, and would then need to actudly meet these requirements before commencing service.
Retailers argued that requiring compliance before certification would be burdensome, and it would be
unredligtic to expect a prospective REP to execute contracts for capacity and ancillary services prior to
obtaining REP cetification. Retallers recommended the commission accept a sworn affidavit to
edtablish compliance. The applicant would file the affidavit as part of its gpplication, and would then
need to actualy meet these requirements before commencing saervice. Especidly with respect to
subsection (g)(1), Retailers said that applicants should be alowed to submit affidavits to demondtrate

compliance with these obligations through contracting with a QSE.

The commission concurs with Retailers and amends subsections (g)(9)(G) and (i)(2) of the rule to clarify

that applicants can meet the certification requirements of (g)(1)-(4) by affidavit. A REP that initidly
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demondrates that it can meet these requirements by affidavit must provide evidence that the

requirementsin (g)(1)-(4) are met 21 days before beginning to offer service.

Retalers suggested that the commission remove the compliance requirements for the renewable
portfolio standards from the REP certification requirements, since the renewable resource rule provides
for pendties the REP mugt pay. Failing to meet the requirement congtitutes a business decison on the

part of the REP.

The commission concludes that specifying the renewable standard in the rule will alow REPS to make
an informed business decison. Therefore, the commisson retains, as an integrd part of the REP
compliance requirement, the renewable portfolio standard, but makes wording adjustments to

acknowledge the business decison mentioned by Retailers,

Subsection (g)(6)

TXU-REP and Retalers suggested the deletion of paragraph (6) of the subsection (g), since
competitors should be expected to know and accept the responsibility of adequate staffing or training.
According to TXU-REP and Retallers, it is not the commission's role to regulate such matters in a

competitive market.
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While competition will weed out unfit suppliers, the commisson is required by the legidature to ensure
thet providers of dectricity meet certain minimum financia and technical requirements, and abide by the
customer protection rules. Therefore, subsection (g)(6) ensures from the outset that certain minimum
dandards have to be in place prior to dlowing a REP to provide service in Texas. The commission

concludes that these standards will promote healthy competition and deter unscrupulous operators.

Subsection (g)(7)

CSW-REP dated that paragraph (7) should be rewritten to recognize that the REP may be the initia
point of contact with a customer, and that the REP should provide adequate procedures to enable the
customer to contact the distribution service provider on a 24-hour bass. CSW-REP suggested that
REPs could provide a recorded message with the telephone number of the distribution utility needing to
address the digtribution service issue for after-hours cals. CSW-REP dso suggested that distribution

utilities take calls directly.

TXU-TDU gated the REP's function as the primary point of contact for retail customers for distribution
system sarvices will be defined in the standard tariff terms and conditions being developed in Project
Number 22187, and, to avoid confusion, those terms and conditions should be cross-referenced in
subsection (g)(7). TXU-TDU further stated that REPs would need to communicate eectronicaly with

the utilities to convey outage notices.
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Retailers proposed that REP compliance to outage notices on a 24-hour basis be based on high volume
automated call routers or interactive voice response (IVR) equipment on a 24-hour basis, answering

cdls, or obtaining interruption information and reaing the information to the utility.

The commisson beieves that there may be Stuations that warrant direct contact between the retail

customer and the TDU. Thisand related IVR issues are being addressed in Project Number 22187.

Subsection (g)(9)(B)

TXU-REP and Retalers said that the requirement in subsection (g)(9)(B) to submit a 12-month load
projection with an gpplication should be ddeted. TXU-REP dated that it seems unlikely that, at the
time of gpplying for certification as a REP, the potentid REP will be able to reasonably estimate the total
load and residentid load that it expects to serve over the next year. Retailers argued that a REPs
projection of 12-month load at the outset, with resdentid load separately identified, would be

Speculative and of little vaue.

While the commisson disagrees that initia |oad projections would be of little vaue, the commisson finds

that the information is not essentia to the gpplication process and deletes the requirement from the rule.

Subsection (g)(9)(C)
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CSW-REP dated that the three-year complaint history requirement of paragraph (9)(C) seemed
unnecessarily burdensome for affiliated REPs. The commission has extensive regulatory experience with
the predecessor of the affiliated REP, and can be expected to rely heavily on that experience in
evauating the gpplication for a certification. Because of these circumstances, CSW-REP bdlieves that
affiliated REPs should be relieved of the obligation to provide a complaint history and compliance
record for affiliates providing utility-related servicess CSW-REP aso requested the commisson to
consder easing these redtrictions in asmilar manner for other established REPs, for example, when they
amply seek to extend their area of operation into Texas. For an established entity that has been
operating as a REP for a number of years, its direct complaint history and compliance record is
subgtantialy more significant than that of affiliated telecommunications, gas, water and cable providers,
argued CSW-REP, and, accordingly, requirements for additiona information would burden the process

unnecessarily.

Retalers offered subgtitute language to this provison to pardld the intent found in numerous other
dates rules. In Nevada, Arizona, Cdifornia, Connecticut, Maryland, and Massachusetts, state rules
recognize the difference between a violation and a complaint. Retallers complained that requiring
goplicants to file dl complaints, which are subjective at that stage, would be less meaningful than

requiring the filing of only actud violations and sanctions, and only those relaing to customer protection.

The commisson notes that load and billing information will be kept in ERCOT for severd years.

Therefore, given the state and cost of technology, a three-year complaint history is not burdensome.



PUBLIC UTILITY COMMISSION OF TEXAS PAGE 68 OF 122
SUBSTANTIVE RULES. CHAPTER 25. ELECTRIC.
The commission agrees that a distinction between complaint and sanction and/or violation may be

relevant. Therefore, the commission retains the requirement as proposed.

Subsection (g)(9)(G)

TXU-REP dated that PURA 839.151(j) requires dl REPs to comply with the ERCOT 1SO's
scheduling, operdting, planning, reigbility, and settlement policies, rules, guiddines, and procedures.
Consequently, there is no need to dlow REPs an dternative of merely relying on the entities from which
they buy power to comply with the 10's procedures. Thus, subsection (g)(9)(G) of the proposed rule

should be revised accordingly.

The commission has sated al dong that REPS will be required to comply with additiona technical and
reliability requirements imposed by the 10. Subsection (g)(9)(G) recognizes that for certain functions,
such as scheduling power, a REP may delegate this function and corresponding 10 technical
requirements to the QSE. The commisson concludes that requiring a REP to persondly perform

functions that will be performed by the QSE (on behdf of the REP) is unnecessary and redundant.

§25.107(h), Customer protection requirement

EGS commented that customer protection requirements are best addressed in Project Number 22255,

Customer Protection Rules for Electric Restructuring, and need not be enumerated in this rule.
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EGS and Retallers suggested that subsection (h) be modified to cross-reference existing customer
protection requirements and that future customer protection requirements and subsection (h)(1) - (h)(8)

be deleted.

Consumers supported the rule as proposed, including the retention of subsection (h)(2) - (h)(8), noting
that the proposed rule referenced them by dlowing that, "In the absence of further specificity in other
commission rules, certificated REPS shdl be held to the generd standards listed below.” Consumers
fet the provisons are an important safety net for customers, as REPs may be certificated and begin
sgning up customers prior to the time the customer protection rules are adopted. Consumers expressed
hopefulness for the future outcome of the customer protection rules but stated an unwillingnessto rely on
that result due to the deep division between consumer representatives and REPs observed in that
rulemaking project. Consumers noted the minimum standards listed in this rule would provide some

minimal protections for customers regardless of the outcome of the other rulemaking.

The commission agrees with Consumers thet alist of minimal customer protection standards in this rule
IS gppropriate given that new entrants to the market will apply for certification before rules are adopted
under Project Number 22255. The commission resffirms its statement in the preamble for publication
that the existence of such alist in thisrule serves severd functions. Firg, it briefly indicates the scope of
the customer protection requirements a prospective REP must prepare to meet a the point of making an
application. The commission notes that PURA 839.352, relating to REP certification, includes mention

of customer protections as a threshold to REP certification and therefore mention of customer
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protection obligations of a REP is imperative in the certification rule. The commisson resffirms its
concern that the subsection not limit the considerations of Project Number 22255 and therefore deletes
the PURA reference in the subsection's introduction and makes severd other wording adjustmentsin the

subsection text.

Subsection (h)(3)

TXU-REP and Rdiant noted proposed paragraph (3) can be ambiguous about what the REP is
obligated to tdl its customers regarding customer's rights. Reliant interpreted proposed paragraph (3)
to mean that a REP must notify its customers of the practices that are forbidden under the Customers
Sarvice Rights, and of the procedures available to remedy such infractions. Reliant did not interpret the
provision to mean that when a REP is accused of or found guilty of illegal practices, it must notify al of
its cusomersthat it has engaged in such apractice. Rdiant and TXU-REP proposed language to clarify

therulein thisregard. TXU-REP suggested reference to the customer protections afforded by PURA.

CSW-REP supported the language requiring that customers be informed of their rights and avenues
available to pursue complaints. However, CSW-REP interpreted the "illega practices’ phrase contrary
to the claification discussed above, and therefore posted arguments to delete that pat of the

requirement.
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The commisson agrees that the proposed language could be ambiguous and amends subsection (h)(3)
to reference the customer protection provisions listed in PURA 8§39.101 rather than make reference to

"illegal practices.

Subsection (h)(7)

TXU-TDU dated that, consstent with the notion that the REP is to be the primary point of contact with
the retail customer, subsection (h)(7) should be modified to require a REP to maintain adequate
customer sarvice gtaff to handle customer inquiries, complaints, and report power outages. Retalers
opposed TXU-TDU's proposa and recdled a workshop in Project Number 22187 where parties
agreed that a REP may automaticaly forward dl outage cdlsif it maintains current customer information
with the TDU. Accordingly, Retalers said that the parties have aready resolved this issue in that

proceeding and there is no need to place such arequirement on REPs in this rulemaking.

The commisson concludes that subsection (h)(7) is intended only to address customer inquiries and
complaints. As Retalers noted, the commission is congdering options for deding with outage cdls, the
particulars of which will be addressed in Project Numbers 22187 and 22255. The commission does
not limit the consderations of those projects with paragraph (7), but smply underscores the REPs

obligation to address it according to gpplicable commission rules,

§25.107(i), Requirements for reporting and for changing the terms of a REP certificate.
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Subsection (i)(3)

TXU-TDU noted that subsection (i)(3) of the proposed rule requires a REP to notify the commission
within 30 days after a materia change in the REPs datus concerning subsection (f), financid
requirements, and subsection (g), technical conditions, relied upon by the commission in certifying the
REP. TXU-TDU further noted that this 30-day period isinconsgstent with the requirement in subsection
(H(D(F) that a REP provide dternative financia evidence within ten days of a credit downgrade, and
therefore recommended that the 30-day period in subsection (i)(3) should be changed to the same ten-

day period provided for in subsection (f)(1)(F).

The commission agrees that the time periods for notification are incons stent between subsections (i)(3)

and (f)(2)(F) and modifies the rule accordingly.

Subsection (1)(4)

TXU-TDU suggested that REPs should aso be required to report the amount, if any, paid by the REP

to the system benefit fund, as required by subsection (e)(3)(B)(iii), in order to provide a mechanism to

verify compliance with that payment requirement, and proposed language to that effect.
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The commission agrees and adds amounts paid to the system benefit fund to the reporting requirement

list.

Subsection (i)(8)

In order to provide some minimal assurance that a REP will not cease operations without paying its
outstanding transmission and distribution service charges, TXU-TDU suggested that REPs should dso
be required to file proof of the payment of any amounts owed to TDUs, and proposed language to that

effect.

The commisson declines to adopt TXU-TDU's proposed language. The commission finds that the
financid requirements offer the appropriate commisson guidance to ensure againg the insolvency of
REPs. The commission concludes that a REP is obligated to pay transmisson and distribution costs to

TDUs, and that sufficient legal procedures exist to resolve payment disputes between REPs and TDUS.

Subsection (j), Suspension and revocation

According to TXU-REP and Retalers, subsection (j)(10) should identify only the suspension or
revocation of any other aggregetion registration, certification, or license, since some state and federd
licenses are inggnificant or purdy adminigtrative, and proposed language to that effect. With respect to

subsection (j)(3) and (j)(4), TXU-REP and Retallers maintained that a onetime accidenta or
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inadvertent switch of a customer's REP or the hilling of an unauthorized charge should not be
conddered a ggnificant violation; rather, a pattern of such behavior should be used as a sgnificant

violation justifying suspension or revocation.

The commisson concurs with TXU-REP and Retalers that some certificate revocations are not
associated with providing aggregetion services, but darifies that the list of violations cited in adopted
subsection (j) is not intended to be automatic cause for revocation; rather the commisson will address
suspension or revocation on a case-by-case basis. For this reason, the commission declines to adopt

TXU-REPs and Retailers language.

TXU-TDU dated that the rule should include a requirement that the commisson issue a find order
within 90 days after giving notice to the REP in any case involving alegations of aviolation of or afalure
to maintain minimum financid resources, a failure to meat financia obligations (including bankruptcy or
insolvency), or a falure to observe scheduling, operating, planning, religbility, and settlement policies,
rules, guidelines, and procedures established by the 0. TXU-TDU expressed concern that, in
gtuations involving a REP with financid difficulties, along revocation process could expose the utility to

ggnificant financid losses, to the ultimate detriment of other customers.

While the commission recognizes TXU-TDU's concerns about the expeditious resolution of suspension
and revocation proceedings, the commisson declines to include a deadline. It is possble that these

proceedings will occasondly involve resolution of factud issues a the State Office of Adminigtrative



PUBLIC UTILITY COMMISSION OF TEXAS PAGE 75 OF 122
SUBSTANTIVE RULES. CHAPTER 25. ELECTRIC.

Hearings, in which case alengthier timeline will be necessary. While retaining the flexibility to take such
time as judtice requires, the commission intends these proceedings to be handled as expeditioudy as
possble, and expects commission staff and SOAH ALJs to aggressvely manage these cases to that
end. Similarly, the parties to such cases are expected to work for an expeditious resolution of
suspengion or revocetion of certificates. The commission retains flexibility to issue necessary procedura

ordersif such an event occurs.

Retalers stated that the commission should make any pendty provisons subject to the provisons of

PURA Chapter 15, governing proceedings for suspension and revocation.

The commisson understands the need for specific guiddines to guide the revocation and suspension
process, but declines to subject such a process to PURA Chapter 15, which prescribes the lega
parameters for assessing adminigtrative pendties. PURA Chapter 15 does not address suspension or
revocation of cetification. The commission concludes that an adminigrative penaty may lead to or
result from arevocation or suspension proceeding. The commission also concludes that there are notice
requirements in connection with assessment or gppeal of adminigtrative pendties, and these might impact
the timeline of a revocation or suspenson proceeding. However, the commission concludes that the

PURA Chapter 15 process should not be substituted for the revocation process.

The commission finds that revocation or suspension of a certificate pursuant to PURA Chapter 39 is

controlled by 8§39.003; unless specificdly provided otherwise, each commisson proceeding under
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PURA Chapter 39, other than a rulemaking proceeding, report, notification, or regidration, shal be
conducted as a contested case. Furthermore, given that the certification agpprova process is a
contested case, the commission concludes that the same formdities should apply to suspension or

revocation of that certificate. The commission declinesto adopt Retailers proposed language.

§25.108

Utility.com proposed that the credit requirement in §25.108 only apply to those REPs who have

defaulted on payments to the bond servicer.

The commission declines to accept Utility.com's suggestion as such a change would make 825.108 in

conflict with previoudy issued financing orders.

Rdiant, OPUC, TIEC, Shdl, Enron, NewEnergy, the State of Texas, TRA, Occidental, and EGS filed
joint comments with proposed changes to §825.108 to reflect the agreements reached by the parties in
Docket Number 21665, Application of Reliant Energy, Inc. for a Financing Order to Securitize
Regulatory Assets and Other Qualified Costs These parties stated that the modifications proposed
do not substantively change the standards in 825.108 or the Financing Orders issued in Docket
Numbers 21527 and 21528, but instead clarify some of the language and materidly reduce the

likelihood of future disputes arising.
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The commission agrees that the proposed changes do not materialy change the standards adopted in
previoudy issued financing orders, will minimize the potentid for future disputes about the standards,
and are more complete than the standards in the financing orders, and therefore adopts the changes.
Furthermore, because the changes suggested by these parties are not in conflict with those adopted in
the financing orders, 825.108 will serve to provide additiona detail and clarification to the standards
adopted in the securitization proceedings. Because no bonds have been issued to date and the changes
to the standards will not affect the ratability of the trangtion bonds, the commission finds it is
unnecessary to implement the conforming procedure referenced in the financing orders. Section 25.108

is revised accordingly.

CPS notes that to the extent transmisson providers bill REPs directly for transmisson service,
municipally-owned utilities and electric cooperatives that have not yet chosen to participate in customer
choice will have afinancid rdationship with every REP in ERCOT, regardless of the geographic arealin
which the REP is providing service. CPS gatesthat it is appropriate for the commission to articulate in
its rules that payment by REPs for other non-bypassable charges is expected and required, regardiess
of whether or not the REP receives payment for such services from its retall customers. CPS proposes
that, a a minimum, the commission include REP sandards for the payment of transmisson and
distribution charges, remedies on default, and a process for dispute resolution. TEC supported CPSs

commentsin its reply comments.
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TXU argued tha the standards related to the hilling and collection of charges other than securitized
charges will be established in Project Number 22187 and that that rulemaking should not smply adopt

the standards proposed in §25.108.

The commission notes that the detalls of how transmisson providers in ERCOT will bill transmisson
charges has been addressed in Docket Number 22344, Generic Issues Associated with Applications
for Approval of Unbundled Cost of Service Rates Pursuant to PURA 839.201 and Public Utility
Commission Substantive Rule §25.344 and that the resolution of that issue will not require the
relationship noted by CPS. The commisson agrees with TXU that the standards for hilling and
collecting non-bypassable charges other than securitized charges are properly addressed in Project
Number 22187, but makes no judgment at this time as to whether or not the same standards as those

proposed in §25.108 should apply to the other charges.

TXU dso suggested that the terms "servicer,” "trangtion bonds™ "indenture trustee” "Servicing

Agreement,” and "Specid Purpose Entity" should be defined to avoid later confusion.

The commission agrees with TXU that these terms should be defined in order to avoid confusion & a

later date. Additiondly, the commission defines "financing order” and "trangtion charges™ A definitions

subsection is therefore added to §25.108.

Proposed §25.108(a) Application
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TXU-TDU dated that the financid standards in 825.108 should apply to dl entities responsible for
billing and collecting trandtion charges and, therefore, the rule should be applicable to dectric
cooperatives or municipa corporations that serve retail customers in the service areas of TDUs who
hold a commisson financing order. TXU cites Ordering Paragrgoph Number 40 from the Financing
Order issued in Docket Number 21527, Application of TXU Electric Company for a Financing
Order to Securitize Regulatory Assets and Other Qualified Costs, which states that the Financing
Order is binding upon each REP or "any other entity responsible for billing and collecting trangtion

charges on behaf of the SPE". (SPE is"specid purpose entity™).

The commission agrees with TXU that, the financing orders issued to date require any entity responsible
for the billing and collection of trangtion charges to meet the security and payment obligations in those
financing orders. The commisson recognizes that use of the term "REP' does not necessarily
encompass e ectric cooperatives or municipa corporations, however, this rule is not intended to do so.
The commission will address the applicability of these standards to al entities providing competitive

retail servicein standard tariff developed in Project Number 22187.

Proposed §25.108(c)(6)

CSW-REP notes that the reference to the ... amount of the penalty detailed in paragraph (5)..."

should be areference to paragraph (4).
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The reference has been corrected.

All comments, including any not specificaly referenced herein, were fully consdered by the commission.
In adopting this section, the commisson makes other minor modifications for the purpose of darifying its

intent.

These sections are adopted under the Public Utility Regulatory Act, Texas Utilities Code Annotated
814.002 (Vernon 1998, Supplement 2000) (PURA), which provides the Public Utility commission with
the authority to make and enforce rules reasonably required in the exercise of its powers and
juridiction; and specificdly, PURA 839.352 which requires the commission to grant certificates to
applicants who demondtrate sufficient quaification to provide retail dectric service; §39.356, which
grants the commission authority to establish terms under which the commission may suspend or revoke
aretal dectric provider's certification, and 839.357, which grants the commission authority to impose

an adminigretive pendty for violations of §39.356.

Cross Reference to Statutes: Public Utility Regulatory Act 8814.002, 15.023, 39.352, 39.356, and

39.357.
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§25.107. Certification of Retail Electric Providers (REPS).

@

Application. This section gpplies to al persons who seek to provide eectric service to retall
customers in Texas on or &fter the date of customer choice, as established by Public Utility
Regulatory Act (PURA) Chapter 39, or as a provider of retail dectric service in the Customer
Choice Pilot Projects, as established under PURA 8§39.104 and §39.405. This section does
not apply to the dtate, political subdivisons of the dtate, dectric cooperatives or municipa
corporations, or to dectric utilities subject to PURA 8§39.102(c) until the end of the utility's rate
freeze. An dectric cooperative or municipaly owned utility participating in customer choice
may offer eectric energy and related services a unregulated prices directly to retall customers
who have customer choice without obtaining certification as a REP. The statutory mandate for
certification of persons who provide retail eectric service in this state, provided by PURA
§839.352(q), is interpreted to address business functions as follows:

D Persons who purchase, take title to, and resdl eectricity must register as REPs.
Persons who do not purchase, take title to, or resdl dectricity, but perform a service
pursuant to a contract with the REP do not need to become certificated as REPS.

(20 A REP may contract to outsource functiona requirements specified in this section or
other commission rules, however:

(A)  the REP remains accountable to gpplicable laws and commisson rules for dl
activities conducted on its behaf by any subcontractor, agent, or any other

entity;
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(b)

(B) the REP and any of its agents are sdlers and sdler's agents and may not
represent themselves as agents of the buyer'sinterests; and

(C) dl REPs are respongble for providing or contracting for al of the dements
necessary to provide continuous and reliable eectric service to retall customers

asrequired by commisson rules.

Definitions. The following words and terms when used in this section shdl have the following

meaning unless the context indicates otherwise:

D

2

©)

(4)

Continuous and reliable eectric service — Electric power service provided at retail
by aretall dectric provider (REP), consstent with the customer's terms and conditions
of service, uninterrupted by unlawful or unjudtified action or inaction of the REP.
Customer — Any entity who has applied for, has been accepted, or is receiving retall
electric service from a REP for use on an end-use basis.

Per son — Includes an individua, a partnership of two or more persons having ajoint or
common interest, a mutua or cooperative association, and a corporation, but does not
include an dectric cooperative or amunicipa corporation.

Retail electric provider — A person that sdlls eectric energy to retail customersin this
date. As provided in PURA 831.002(17), a retail dectric provider may not own or

operate generation assets.  As provided in PURA 839.353(b), a REP is not an

aggregator.
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(©

©)

(6)

Revocation — The cessation of al REP business operations in the state of Texas,
pursuant to commission order.
Suspension — The cessation of al REP business operdtions in the state of Texas

associated with obtaining new customers, pursuant to commission order.

Application for REP certification.

D

2

©)

After the date of customer choice, or as a participant in the Customer Choice Filot
Projects, a person, including an affiliate of an dectric utility, may not provide retail
electric sarvice in the state unless the person is certified by the commisson as a retail
electric provider in accordance with PURA 8§39.352 and this section.

A retail dectric provider may apply for certification any time after September 1, 2000.
A certificate granted pursuant to this section is not transferable without prior approval
by the commission.

An application for certification shal be made on a form approved by the commisson,
verified by oath or affirmation, and signed by an gpplicant's owner or partner, or an
officer of the applicant. Applications may be obtained in the Central Records divison
of the Public Utility Commisson of Texas during norma business hours, or from the
commisson's Internet Ste. Each gpplicant shdl file its application with the commission's
Fling Clerk in accordance with the commisson's Procedura Rules, Chapter 22,

Subchapter E, of thistitle (relating to Pleadings and Other Documents).
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(4)

©)

(6)

()

The gpplicant may identify certain information or documents submitted thet it believesto
contain proprietary or confidentiad information. Applicants may not designate the entire
application as confidential. Information designated as proprietary or confidential will be
treated in accordance with the standard protective order issued by the commission for
use with applications for certification as a REP. If and when a public information
request is received for information designated as confidentid, the gpplicant or REP has
the burden of establishing that information filed pursuant to this rule is proprigtary or
corffidentid.

Except where good cause exigts to extend the time for review, the presding officer shall
iSsue an order stating whether an application is deficient or complete within 20 days of
filing. Deficient gpplications and those without necessary supporting documentation will
be regjected without prejudice to the gpplicant's right to respply.

While the application is pending, an gpplicant shal inform the commisson of any
materia change in the information provided in the gpplication within ten days of any such
change.

The commisson will make an effort, where the facts of the case permit, to insure that
gpplications filed smultaneoudy are resolved smultaneoudy. Except where good cause
exigs to extend the time for review, the commission shdl enter an order gpproving,
rgecting, or goproving an agpplication with modifications within 90 days of filing an

aoplication.
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(d)

8 A certificate granted pursuant to this section shdl continue in force until further order of
the commission.
9 A certificate granted pursuant to this section shdl not be congtrued to vest exclusve

service or property rightsin and to the areafor which the certificate is granted.

REP certification requirements based on service area. As a requiste for obtaining and
maintaining certification, a REP must designate a service area defined by ether paragraph (1) or
(2) of this subsection, and meet the certification requirements designated therein.
D Option 1. For REPs defining service areas by geography:
(A) A REP mudg designate one of the following categories as its geographica
service area:
(0] The geographic area of the entire date of Texas, (indicating the zip
codes applicable to that area); or
(it The sarvice area of specific transmisson and distribution utilities, and/or
municipd utilities or dectric cooperaives in which compstition is
offered; or
(i)  The geographic area of Electric Religbility Council of Texas (ERCOT)
or territory of another independent organization to the extent it is within

Texas.
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(B)

(©)

A REP with a geographical service area is subject to al subsections of this

section, induding those pertaining to adminidration, financid, technical and

managerial, customer protection, and reporting requirements, as applicable.

The commisson shal decide whether to grant a certificate to an gpplicant

proposing to provide retail dectric service to a geographica service area in

Texas based on:

0]

(i)

)

Provison of dl of the information required of the gpplicant in the form,
Application for a Certificate to Provide Retail Electric Service,
approved by the commission.

Whether the applicant has met the business name, office, and threshold
resdential service leve requirements specified in subsection (€) of this
Section.

Whether the applicant has demonstrated that it possesses the financial
and technica resources to provide continuous and reliable eectric
service to its cusomers in the area for which certification is sought and
the technicd and managerid ability to supply dectricity a retal in
accordance with customer contracts, pursuant to subsections (f) and ()
of this section.

Whether the applicant has demonstrated that it possesses the resources

needed to meet the customer protection requirements, disclosure
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requirements, and marketing guidelines as specified in subsection (h) of
this section.

v) Whether the configuration of the proposed geographic area, if any,
would discriminate in the provison of eectric service to any customer
because of race, creed, color, nationd origin, or any other basis
prohibited by law or by subsection (h)(1) of this section.

(D)  If the presiding officer determines that an applicant does not possess resources
aufficient to serve the geographicd area desgnated by the agpplicant, the
presding officer shal naotify the gpplicant of the deficiencies and dlow the
goplicant to designate a different geographical service area commensurate with
its resources.  If the gpplicant designates no suitable area within a reasonable
time, the gpplication shal be denied.

Option 2 — For REPs defining service areas by customers. As an dternative to a

geographical service area, a REP may define a sarvice area by a specific list of

cusomers, each of whom contract for one megawett or more of capacity. The
gpplicant shdl be certified as a REP only for purposes of serving the named customers.

(A) To obtan certification under this paragrgph, an applicant must file with the
commission a Sgned, notarized affidavit from each individud retaill customer
with which it has contracted to provide one megawett or more of capecity. The
affidavit shall gtate that the customer is satisfied that the REP meets the financid,

technicd and managerid, and customer protection standards prescribed in
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(€

(B)

(©)

(D)

(E)

(F)

subsections (f)(2), (g), and (h) of this section. The one-megawatt threshold may
not be met by aggregation of individual eectricity cusomers.

A REP whose sarvice areais defined by customers shdl meet the adminigrative
requirements specified in subsection (e) of this section.

A REP whose sarvice area is defined by customers shdl meet the financid
requirements for billing and collection of trangtion charges pursuant to
subsection (f)(3) of this section, if applicable.

The commisson will grant a certificate to an gpplicant under this paragraph
upon a finding that the affidavits for each designated customer have been
received and that al requirements of this paragraph are met.

A REP cetified pursuant to this paragraph may be authorized to serve
additional customers by amending its certificate pursuant to subsection (i)(6) of
this section.

A REP certified pursuant to this paragraph is subject to reporting requirements

gpecified in subsection (i) of this section.

Administrative requirements. Asarequiste for obtaining and maintaining certificetion, a

REP must meet the following requirements concerning business names, office access, and

percentage of dectricity sold to residential customers.
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D

2

Names on certificates. All retall eectric service shal be provided in the names under

which the certificate was granted. If the gpplicant is a corporation, the commission shall

issue the certificate in the corporate name of the applicant.

(A)

(B)

(©)

No more than five assumed names may be authorized for use by any one REP
a onetime.

Business names shdl not be deceptive, mideading, vague, otherwise contrary to
§25.272 of thistitle (relating to Code of Conduct for Electric Utilities and Their
Affiliates), or duplicative of a name previoudy approved for use by an existing
REP certificate holder.

The commission shdl review any names in which the applicant proposes to do
busness. If the commission determines that any requested name does not meet
the requirements of subparagraph (B) of this paragraph, it shal notify the
gpplicant that the requested name may not be used by the REP. A REP will be
required to amend its gpplication to provide at least one suitable name in order

to be certificated.

Office requirements. A REP shdl continuoudy maintain an office located within

Texas for the purpose of providing customer service, accepting service of process, and

making available in that office books and records sufficient to establish the retail eectric

provider's compliance with the requirements of PURA Chapter 39, Subchapter H, and

goplicable commission rules. The office stisfying this requirement for a REP shdl have

aphysica address that is not a post office box and shall be a location where the above
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©)

three functions can occur. To evauate compliance with requirements in this paragraph,

the commission's authorized representative may vist the office of a certificated REP at

any time during norma business hours on the same bass avalable to an dectric

cusomer. An gpplicant shdl submit the following information with an gpplication:

(A)  Evidencethat it has made arrangements for an office located in Texas, including
the physical address of the office; or

(B)  An affidavit stating that the gpplicant will obtain an office located within Texas
meseting the requirements of this paragraph, and will notify the commission of its
physica address, after certification but before providing retail eectric service to
customersin Texas.

Threshold residential service requirement. For 36 months after retail competition

begins, if a REP serves an aggregate load in excess of 300 megawaits within Texas

during agiven year, not less than 5.0% of the REPs load for the year in megawatt hours

must consist of residentia customers, pursuant to PURA 839.352(g). For the purposes

of this paragraph, "resdentid customers’ shdl include any customers classfied as

resdentid by the gpplicable transmisson and digtribution utility tariff or, in the absence

of a resdentid rate class, those customers that are primarily end users consuming

eectricity for persond, family or household purposes and who are not resdlers of

dectriaity.

(A)  The 300 megawatt aggregate load threshold shdl be cdculated by averaging the

highest average hourly demand for each of the months of June, July, August,
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and September. REPs shdl use the sum of the amount of generation scheduled

a the relevant independent organization(s) to serve the REPs customers for

determining the demand to be used in this calculation.

(B)  If the caculaion made under subparagraph (A) of this paragraph isin excess of

300 megawaits, the certificate holder shdll:

(0] demondirate that not less than 5.0% of the total quartity of megawatt
hours it sold in the calendar year was supplied to resdentia customers,
or

(i) demondrate that another REP served sufficient qualifying resdentid
load on its behdf, or

(i) make the necessary calculations and pay an amount into the system
benefit fund equd to $1 multiplied by a number equd to the difference
between the number of megawatt hours it sold to resdentid customers
and the number of megawait hours it was required to sdl to such
customers.

(C)  The cdculdions in subparagraph (B) of this paragraph are subject to the
following limitations:

® An dfiliaed REP shdl pay $1 multiplied by a number equd to the
difference between the number of megawatt hours sold to resdentia

customers outside of the dectric utility's service area and the number of
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(®

megawatt hours it was required to sdll to such customers outside of the
electric utility's service area.

(i) For purposes of subparagraph (B)(ii) of this paragraph, "qualifying
resdentid load" may not include customers served by an afiliated retall
electric provider in its affiliated dectric utility's service area

@)  The requirements of this paragraph apply only to the portion of an
affiliated REPs load that is outsde the dectric utility's service area
With respect to that "outsde” load, any residentia customers counted to
meet the 5.0% threshold of residential customers must dso be outside
the eectric utility's service area.

(v)  Where severd REPs belong to a common owner, their loads will be
combined for purposes of evaduation under this subsection. If the
common owner is an dectric utility, only loads served outsde the

dectric utility's service area will be usad in the caculations under this

paragraph.

Financial requirements. Asarequidte for obtaining and mantaining certification, a REP must
meet the financiad resource standards established by this subsection. The standards established
by paragraphs (1), (2), and (3) of this subsection are additive.

D Financial standards required for credit quality. A REP ddl fulfill the following

financd qudifications listed below concerning its underlying credit qudity:
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(A)

Minimum credit sandards for REP certification. In order to be catified

by the commisson, a REP or its parent corporation or controlling shareholder

providing a guaranty to its REP under subparagraph (D) of this paragraph must

demondtrate and, as a condition of continued certification, maintain;

0]

(i)

An invesment grade credit rating as provided for under subparagraph
(F) of this paragraph; or

Asstsin excess of lidbilities, i.e., equity, of at least $50,000,000 on its
most recent balance shest; or

Unused cash resources of at least $100,000, which will dlow the REP
to incur in Texas up to $250,000 in totd monthly billings (excluding
trangtion charges hillings) from TDUs. In the event of surpassing the
$250,000 per month levd of totd billings from TDUs in Texas, the REP
ghdl maintain this same retio of unused cash resources to TDU hillings
on an ongoing basis. Within 90 days of surpassing the $250,000 billing
threshold, the REP dhdl file with the commisson a sworn afidavit
demondtrating compliance with this dlause. The REP shdl theresfter
include demondration of its compliance with this clause in its annud
reports. The cash resources under this clause shdl be used to first
address dl commission pendties and then credit obligations to the TDU,

if any, in the event of the REP's defaullt.
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(B)

(©)

Utility credit ssandardsfor REPs. With the exception of the credit standards
provided for in paragraph (3) of this subsection, a transmisson and distribution
utility shal not impose any additional or separate credit conditions on a REP,
unless the REP has defaulted on one or more payments to the utility for services
provided by the utility. A transmisson and distribution utility may impose credit
conditions on a REP that has defaulted to the extent specified in its tariff and
dlowed by commission rules.

Financial evidence. A REP shdl be permitted to use any of the financid

insruments listed below, as well as any other financid instruments approved in

advance by the commisson, in order to satisfy the cash requirements
established by thisrule.

(0] Cash or cash equivaent, including cashier's check or Sght draft;

(it A certificate of depogit with abank or other financid ingtitution;

@) A letter of credit issued by a bank or other financid ingitution,
irrevocable for aperiod of at least 15 months;

(iv) A line of credit or other loan issued by a bank or other financia
inditution, including a bond in a form gpproved by the commisson,
irrevocable for aperiod of at least 15 months;

) A loan issued by a subsdiary or ffiliate of the applicant or a
corporation holding contralling interest in the gpplicant, irrevocable for a

period of at least 15 months;
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(D)

(E)

(F)

(i) A guaranty issued by a shareholder or principd of the applicant; a
subsdiary or effiliate of the gpplicant or a corporatiion holding
controlling interest in the gpplicant; irrevocable for a period of at least
15 months.

Loans or guarantees. To the extent that it relies upon a loan or guaranty
described in subparagraph (C)(v) or (vi) of this paragraph, the REP shdl
provide financia evidence sufficient to demondrate that the lender or guarantor
possesses the cash or cash equivaents needed to fund the [oan or guaranty.
Unencumbered resources. All cash and other indruments liged in
subparagraph (C) of this paragraph as evidence of financid resources shall be
unencumbered by pledges for collatera. These financid resources shdl be
subject to verification and review prior to certification of the REP and a any
time after certification in which the REP rélies on the cash or other financid
ingrument to meet the requirements under this subsection. The resources
available to the REP must be authenticated by independent, third party
documentation.

Credit ratings. To meet the requirements of this paragraph, a REP may rely

upon either its own invesment grade credit rating, or a bond, guaranty, or

corporate commitment of an &ffiliate or another company, if the entity providing
such security is aso rated investment grade. The determination of such

investment grade quality will be based on the credit ratings of Standard &
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Poor's (S&P), Moody's Investor Services (Moody's), or any other nationaly
recognized raing agency, including Fitch for financid inditutions and Best for
insurance companies.  Minimum investment credit ratings include "BBB-" for
S&P or "Baa3' for Moody's, or their financid equivaent. If the invesment
grade credit rating of either S& P or Moody's is suspended or withdrawn, the
REP must provide dternative financia evidence included under subparagraphs
(©) - (E) of this paragraph within ten days of the credit downgrade.
Financial standards required for customer protection. A REP dhdl mantan
records on an on-going bass for any deposts or advance payments received from
cusomers. Financid obligations to cusomers shal be payable to them within 30
cdendar days from the date the REP notifies the commission that it intends to withdraw
its certification or is deemed by the commisson not able to meet its current customer
obligations. Customer obligations shall be settled before the REP withdraws its
certification or ceases doing businessin Texas. A REP must meet the following financid
qualifications concerning its receipt of customer payments.
(A)  Financial obligations to cussomers. The REP must maintain and provide
evidence of financid resources equa to the sum of its obligations to customers
for any deposts or other advance payments received from customers, subject

to the following conditions.
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©)

(0] Financia resources required under this paragraph shdl be maintained at
levels sufficient to demondtrate that the REP can cover dl deposts or
other advance payments that are outstanding at any given time.

(i) The REP dhdl file with the commission a sworn affidavit demongrating
compliance with this paragrgph within 90 days of recaiving the firs
deposit or other advance payment from customers for its services.

(iir) Financia resources required pursuant to this subsection shal not be
reduced by the REP without the advance approva of the commission.

(B) Financial evidence. A REP shdl be permitted to use any of the financia
instruments and conditions set out in paragraph (1)(C) — (F) of this subsection
to demondirate that its resources are adequate for customer protection.

(C) External notice. Any party providing the financid resources necessary to
protect customers under this provison of the rule, d@ther directly or indirectly,
shall be provided a copy of thisrule by the REP.

Financial standards required of REPs for the billing and collection of transition

charges. If a REP sarves cusomers in the service area of a transmisson and

digtribution utility that is subject to a financing order pursuant to PURA §39.310, the

REP shdl comply with any additiona standards specified in §25.108 of thistitle (relating

to Financia Standards for Retall Electric Providers Regarding the Billing and Collection

of Trangtion Charges).
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4 Credit support by affiliates. To the extent it relies on an &ffiliated transmisson or
digribution utility for credit, investment, or financing arrangements pursuant to this
subsection, the REP shal demondrate that any such arrangement complies with
8§25.272(d)(7) of thistitle.

) Reporting requirements. A REP certified under this subsection is subject to the
ongoing annua financid requirements of subsection (f) of this section and any other

applicable requirements of subsection (i) of this section.

Technical and managerial resour cerequirements. Asarequiste for providing retall dectric

sarvice, a REP must have technica resources to provide continuous and reliable eectric service

to customers in its service area and technica and managerid ability to supply eectric service at
retall in accordance with its customer contracts. Technicadl and managerid resource
requirements include:

Q Capability to comply with al scheduling, operating, planning, rdiability, customer
regisration and settlement policies, rules, guidelines, and procedures established by the
ERCOT independent system operator (1SO), or other independent organization, if
goplicable, including any independent organization requirements for 24 hour
coordination with control centers for scheduling changes, reserve implementation,
curtailment orders, interruption plan implementation, and telephone number, fax number,

and address where its staff can be directly reached at dl times.
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©)

(4)

©)

(6)
()

(8)

©)

Capability to comply with the registration and certification requirements of the ERCOT
ISO or other independent organization and its system rules, or contracts for the
purchase of power from entities registered with or certified by the ERCOT 1SO or
independent organization and cgpable of complying with its system rules.

Purchase of capacity and resarves, or other ancillary services, as may be required by
the ERCOT IS0 or other independent organization to provide adequate eectricity to dl
the applicant's customersin its certificated area

Compliance with dl renewable energy portfolio standards in accordance with §25.173
of thistitle (rlating to God for Renewable Energy), whether by money or by deed.

At least one principa or employee experienced in the retail eectric industry or arelated
industry.

Adequate gaffing and employee training to meet al service level commitments.

The capability and effective procedures to be the primary point of contact for retall
eectric cusomers for didribution sysem sarvice in accordance with gpplicable
commission rules, including procedures for relaying outage reports to the transmisson
and digribution utility on a 24 hour basis.

A customer sarvice plan that describes how the REP complies with the commission's
customer protection and anti-discrimination rules.

The following information submitted in an initia gpplication:

(A)  Prior experience of the gpplicant or one or more of the gpplicant's principas or

employeesin theretail dectric industry or arelated industry.
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(B)

(©)

(D)

Any complaint history and compliance record during the three calendar years
prior to the filing of the gpplication regarding the applicant, applicant's affiliates
that provide utility related services such as tdecommunications, dectric, gas,
water, or cable service, the gpplicant's predecessors in interest, and principas
with public utility commissons, atorney genera offices, or other goplicable
regulatory agencies in other states where the gpplicant is doing business or has
conducted business in the past or with the Texas Secretary of State, Texas
Comptraller's Office, or Office of the Texas Attorney Generd. Relevant
information shdl include, but is not limited to, the type of complaint, status of
complaint, resolution of complaint and the number of customers in each date
where complaints occurred. The Office of Customer Protection shal review
any smilar complaint information on file a the commisson.

A summary of any history of bankruptcy, dissolution, merger or acquisition of
the gpplicant or any predecessors in interest in the three cdendar years
immediately preceding the gpplication; and

A gatement indicating whether the gpplicant is currently under investigation, or
has been pendized, by an attorney general or any state or federd regulatory
agency, ether in this sate or in another state or jurisdiction for violation of any

deceptive trade or consumer protection laws or regulations.
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(B) Disclosure of whether the applicant, a predecessor, an officer, director or
principa has been convicted or found liable for fraud, theft or larceny, decet, or
violations of any customer protection or deceptive trade laws in any sate;

(F)  An dffidavit gating that the gpplicant will register with or be certified by the
ERCOT ISO or other independent organization and will comply with the
technical and managerid requirements of paragraphs (1)-(4) of this subsection;
or that dl entities with whom the gpplicant has a contractud relaionship to
purchase power are registered with or certified by the independent organization
and will comply with dl sysem rules and sandards established by the
independent organization; and

(G)  Other evidence, at the discretion of the applicant, supporting the applicant's

plans for meeting requirements listed in paragraphs (1) - (5) of this subsection.

Customer Protection requirements. As arequigte for obtaining and maintaining certification,
a REP shdl comply with any customer protection requirements, disclosure requirements,
marketing guidelines and anti-discrimination rules adopted by the commission. In the absence of
other commission rules, certificated REPS shal be held to the genera standards listed below.
An gpplicant for certification as a REP shdl provide a sworn affidavit, as specified in the
application form gpproved by the commission, that it will comply with this section and any other
applicable customer protection rules, disclosure requirements, marketing guidelines, and anti-

discrimination rules gpproved by the commission.
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(1) A REPmay not refuse to provide retall eectric service or otherwise discriminate in the
provison of eectric service to any customer because of race, creed, color, nationa
origin, ancestry, sex, marital status, lawful source of income, disability, or familid satus;
or refuse to provide retail eectric service to a customer because the customer is located
in an economicaly distressed geographic area or quaifies for low-income affordability
or energy efficiency services.

(20 A REPg&dl inform its customers whom to contact and what to do in the event of power
outage or other dectricity-related emergency.

3 A REP dhdl inform its cusomers of the customer's rights and avenues available to
pursue a complaint against the REP as afforded by PURA 8§39.101.

(4 A REP sndl not switch, or cause to be switched, the retal eectric provider for a
customer without first obtaining proper authorization from the customer.

) A REP shdl not hill, or cause to be hilled, an unauthorized charge to a customer's retail
eectric sarvice bill.

(6) A REP shdl respond in good faith when natified by a customer of a complaint.

(7) A REPghdl maintain a customer sarvice saff adequate to handle customer inquiries and
complaints.

8 A REP may not release proprietary customer information to any person unless the

customer authorizes the release in amanner approved by the commisson.
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Requirements for reporting and for changing the terms of a REP certificate. The
ongoing maintenance of a REP cetificate iS dependent upon keeping the certification
information up to date, pursuant to the following requirements:

D The certificate holder shal notify the commisson within 30 days of any change in its
office address, business address, telephone number(s), or other contact information.

(20 A catificate holder that has met certain certification requirements of this rule by affidavit
ghdl supply information to the commisson to show compliance with the requirement as
follows
(A) A REP who met the Texas office requirement pursuant to subsection (€)(2)(B)

of this section shdl supply the commission with the physica office address on or
before the date of commencing retail eectric servicein Texas.

(B) A REP that demondrates that it can meet the technicd requirements of
subsection (g)(9)(G) of this section by means of an affidavit shal supply the
commission with evidence that it has the capability to comply with subsection
(9)(1)-(4) on or before the 21t day prior to commencing retail eectric service
in Texas.

(3) If any of the following events occur, the holder of a REP certificate must be prepared, if
necessary, for re-certification by the commission and shdl notify the commisson':

(A)  within 30 days of amaterid change in any of the technical conditions presented
pursuant to subsection (g) of this section as the basis for the approva of the

goplicant'sinitia certification; or,
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(4)

(B)

within ten days of a materid change in any of the financid requirements
presented pursuant to subsection (f) of this section as the basis for gpprova of
the gpplicant's initid certification, with a materid financid change defined as the
loss of investment grade or a 5.0% decline in ether the $50 million equity

standard or the $100,000 cash standard;

All REP certificate holders shdl file updated information set forth in this subsection on

an annud basis on areport form approved by the commission. The annua report is due

on June 1 each year for the preceding calendar year. A company's first annua report is

due in the year following the cdendar year in which it is awarded a certificate. The

following informetion, & aminimum, shal be reported annudly:

(A)

(B)

(©)

(D)

Any changes in addresses, telephone numbers, authorized contacts, and other
information necessary for contacting the certificate holder.

If certificated for a service area defined by geography, identification of aress
where the REP is providing retail eectric service to customers in Texas
compiled by zip code.

For 36 months after retaill competition begins, the result of the cdculation and
proof of threshold residentid service requirements and the amount paid into the
system benefit fund, if applicable, pursuant to subsection (€)(3) of this section.

A lig of aggregators with whom the REPs have conducted business in the

reporting period, including commisson regigration verification for each.
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©)

(6)

()

(8)

(E) A sworn affidavit thet the certificate holder is not in materid violation of any of
the requirements of its certificate.
The holder of a REP certificate shdl file with the commisson notice of changes to the
organizational sructure or to the materia facts represented in its gpplication, including,
but not limited to any change in name, sarvice areg, facilities ownership or affiliation
upon which the commission relied in gpproving the REP's gpplication. The commission
may require the REP to file an amendment to its certificate if it determines that the
changes warrant a reevauation of the REPs basis for certification.
The holder of a REP certificate for a service area defined by specific customers may
amend its certificate to add additiond specified customers by submitting to the
commission the affidavit required by subsection (d)(2) of this section from the additiona
customers on or before the commencement of electric service to those customers.
A REP certificate shdl not be transferred without prior commission gpprova. Approva
for trandfer shdl be obtained by petition to the commisson. The trandferee must
complete and file with the commisson an application form for certification thet
demondtrates the transfereg's financia and technica fitness to render service under the
transferred certificate.
No REP certificate holder shal cease operations as a REP without prior notice to the
commisson, to each of the REP's customers to whom the REP is providing service on
the proposed date of cessation of business operations, and other affected persons,

including the independent operator, transmisson and didribution utilities, eectric
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distribution cooperatives, municipaly owned utilities, generation suppliers, and providers
of last resort. The REP shdl file with the commisson proof of refund of any monies
owed to customers. Upon the effective cessation date, a REP's certificate will be
deemed suspended. If, within 24-months of cessation, a REP demonstrates compliance
with certification requirements, the certificate will be reinstated.

9 If a REP files a petition in bankruptcy, is the subject of an involuntary bankruptcy
proceeding, or in any other manner becomes insolvent, it shal notify the commisson
within ten days of this event and shdl provide the commission a brief summary of the
nature of the proceedings. The commission shdl have the right to proceed againgt any
financid resources that the REP rdied on in obtaining its certificate, to saisfy unpad

adminigrative pendties or payments owed to customers.

Suspension and revocation. Pursuant to PURA 839.356, certificates granted pursuant to this
Section are subject to suspension and revocation for sgnificant violations of PURA, commission
rules, or reliability standards adopted by an independent organization. The commisson may aso
amend the cetificate or impose an adminidrative pendty for a ggnificant violation. The
commission or any affected person may bring a complaint seeking to suspend or revoke a
REPs certificate. Significant violations include, but are not limited to, the following:

D Providing fase or mideading information to the commission;

2 Engaging in fraudulent, unfair, mideading, deceptive, or anti-competitive busness

practices or unlawful discrimination;
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(4)

©)

(6)

()

(8)

©)

(10)

(11)

Switching, or causing to be switched, the retail dectric provider for a customer without
first obtaining the customer's permission;

Billing an unauthorized charge, or causng an unauthorized charge to be hilled to a
cusomer'sretall eectric service hill;

Failure to maintain continuous and rdiable ectric service to its cusomers pursuant to
this section;

Falure to mantain the minimum leve of financid resources set out in subsection (f) of
this section;

Bankruptcy, insolvency, or the inability to meet financia obligations on a reasonable and
timdy besis

Failure to timely remit payment for invoiced charges to a transmisson and digtribution
utility pursuant to the terms of the datewide standardized tariff adopted by the
commisson;

Falure to observe any scheduling, operating, planning, rdiability, and settlement
policies, rules, guiddines, and procedures established by the independent organization;
A pattern of not responding to commission inquiries or customer complants in atimely
fashion;

Suspension or revocation of a regidration, certification, or license by any State or

federdl authority:
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(12)

(13)

(14)

(15)

Conviction of afelony by the certificate holder or principa employed by the certificate
holder, of any crime involving fraud, theft or decet related to the certificate holder's
sarvice,

Not providing retail eectric service to cusomers within 24 months of the certificate
being granted by the commission;

Falure to serve as a provider of last resort if required to do so by the commission
pursuant to PURA 839.106(f); and

Failure, or a pattern of falures to meet the conditions of this section or other

commisson rules or orders.
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§25.108.

@

(b)

Financial Standardsfor Retail Electric Providers Regarding the Billing and

Collection of Transtion Charges.

Application. This section gpplies to any retail eectric provider (REP) or any other entity

respongble for billing and collecting trangtion charges serving customers in a tranamisson and

digtribution utility (TDU) service area subject to a financing order issued by the commisson

under Public Utility Regulatory Act (PURA) §39.303.

Definitions.

D

e

©)

(4)

©)

Financing order — An order of the commission adopted under PURA 8§39.201 or
§39.262 approving the issuance of trandtion bonds and the creetion of trandtion
charges for the recovery of qualified costs.

I ndentur e trustee — An entity that administers the indenture related to trangition bonds.
Servicer — The entity responsible for carrying out obligations related to trangtion bonds
under a servicing agreement.

Servicing agreement — The agreement that details the obligations of the servicer
related to the imposition, collection, and remittance of trangtion charges.

Special purpose entity (SPE) — An entity formed by an eectric utility, pursuant to a
financing order, for the limited purpose of acquiring trangtion property, issuing trangtion
bonds, and performing other activities relating thereto or otherwise authorized by a

financing order.
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(6) Trandgtion bonds — Bonds, debentures, notes, certificates, of participation or of
beneficid interest, or other evidences of indebtedness or ownership that are issued by
an dectric utility, its successors, or an assgnee under afinancing order, that have aterm
not longer than 15 years, and that are secured or payable from trangition property.

) Transtion char ges— Nonbypassable amounts to be charged for the use or availability
of eectric services, approved by the commisson under a financing order to recover
qudified codts, that shdl be collected by an dectric utility, its successors, an assignee, or

other collection agents as provided for in afinancing order.

Applicability of REP standards. Beginning on the date of customer choice for any retail
customers, the servicer of the trangition bonds will bill the trangition charges for those customers
to each retail customer's REP and the REP will collect trangtion charges from its retail
customers. The standards in this section are the most stringent that can be imposed on REPs by
any sarvicer of trandtion bonds. The standards relate only to the billing and collection of
trangition charges authorized by afinancing order and do not apply to the collection of any other
non-bypassable charges, or any other charges. The standards apply to all REPs other than
REPs that have contracted with the transmission and digtribution company to bill and collect
trangtion charges from retall customers. REPs may contract with parties other than the
transmission and distribution company to hill and collect trangition charges from retail cusomers,

but such REPs shal remain subject to the standardsin this section.
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(d) REP standards. The REP standards for transtion charges are:

2 Rating, deposit, and related requirements. A REP that does not have or maintain
the requiste long-term, unsecured credit rating may sdlect which aternate form of
deposit, credit support, or combination thereof it will utilize, in its sole discretion. The
indenture trustee shdl be the beneficiary of any effiliate guarantee, surety bond or letter
of credit. The provider of any &ffiliate guarantee, surety bond, or letter of credit must
have and maintain a long-term, unsecured credit ratings of not less than "BBB-" and
"Baa3" (or the equivaent) from Standard & Poor's ("S&P') and Moody's Investors
Service ("Moody's"), respectively. Each REP must:

(A)  have along-term, unsecured credit reting of not less than "BBB-" and "Baa3"

(or the equivaent) from S& P and Moody's , respectively; or

(B)  provide

(0] a depost of two months maximum expected trandtion charge
collectionsin the form of cash,

(i) an dfiliste guarantee, surety bond, or letter of credit providing for
payment of such amount of trangtion-charge collectionsin the event that
the REP defaultsin its payment obligations, or

(i) acombination of clause (i) and (ii) of this subparagraph.

2 Loss of credit rating. If the long-term, unsecured credit rating from either S&P or
Moody's of a REP that did not previoudy provide the dternate form of deposit, credit

support, or combination thereof or of any provider of an affiliate guarantee, surety bond,
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or letter of credit is suspended, withdrawn, or downgraded below "BBB-" or "Baa3"
(or the equivalent), the REP must provide the dternate form of deposit, credit support,
or combination thereof, or new forms thereof, in each case from providers with the
requisite ratings, within ten business days following such suspension, withdrawa, or
downgrade. A REP failing to make such provison must comply with the provisons set
forth in paragraph (5) of this subsection.

Computation of deposit. The computation of the size of a required deposit shdl be
agreed upon by the servicer and the REP, and reviewed during the first month of each
cdendar quarter to ensure that the deposit accuratdy reflects two months maximum
collections. If the REP provides a cash deposit, then within ten business days following
such review, the REP shdl remit to the indenture trustee the amount of any shortfal in
such required depost, or the servicer shdl indruct the indenture trustee to remit to the
REP any amount in excess of such required deposit. If the REP provides security in the
form of a letter of credit or surety bond then within ten business days following such
review, the REP shdl submit replacement letters of credit or surety bonds in the amount
determined pursuant to the review. A REP failing to so remit any such shortfal or failing
to submit replacement letters of credit or surety bonds, as applicable, must comply with
the provisions st forth in paragraph (5) of this subsection. REP cash deposits shdl be
held by the indenture trustee, as a collateral agent for the REP and the indenture trustee
(in its capacity as indenture trustee) and shdl be maintained in a segregated account

which shdl not be pat of the trust estate, and invested in short-term high quality
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investments, as permitted by the rating agencies rating the trandtion bonds. Investment
earnings on REP cash deposits shdl be considered part of such cash deposits so long as
they remain on deposit with the indenture trustee. At the ingtruction of the servicer, cash
deposits will be remitted with investment earnings to the REP & the end of the term of
the trangtion bonds unless otherwise utilized for the payment of the REPs obligations
for trangition bond payments. Once the depost is no longer required, the servicer shdl
promptly (but not later than 30 calendar days) instruct the indenture trustee to remit the
amountsin the segregated accounts to the REP.

Payment of transtion charges. Payments of trandtion charges less the charge-off
alowance described in paragraph (9) of this subsection are due 35 cdendar days
following each hilling by the servicer to the REP, without regard to whether or when the
REP recaives payment from its retail cusomers. The servicer shdl accept payment by
eectronic funds transfer, wire transfer, and/or check. Payment will be consdered
received the date the dectronic funds transfer or wire transfer is received by the
sarvicer, or the date the check clears. A 5.0% pendlty is to be charged on amounts
received after 35 cdendar days, however, a ten calendar-day grace period will be
alowed before the REP is consdered to be in default. A REP in default must comply
with the provisions st forth in paragraph (5) of this subsection. The 5.0% pendty will
be a one-time assessment measured againgt the current amount overdue from the REP
to the sarvicer. The "current amount” consdts of the total unpaid trandtion charges

exiging on the 36th cdendar day after hilling by the servicer. Any and dl such pendty
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payments will be made to the indenture trustee to be gpplied againgt transtion charge
obligations. A REP shdl not be obligated to pay the overdue trangtion charges of
another REP. If a REP agrees to assume the responsibility for the payment of overdue
trangtion charges as a condition of recelving the customers of another REP tha has
decided to terminate service to those customers for any reason, the new REP shal not
be assessed the 5.0% pendty upon such trangtion charges, however, the prior REP
shall not be relieved of the previoudy-assessed penalties.

Remedies upon default. After the ten caendar-day grace period (the 45th calendar
day after the billing date) referred to in paragraph (4) of this subsection, the servicer
shal have the option to seek recourse againgt any cash deposit, effiliate guarantee,
surety bond, letter of credit, or combination thereof provided by the REP, and to avall
itself of such legd remedies as may be appropriate to collect any remaining unpad
trangtion charges and associated pendties due the servicer after the application of the
REP's depost or dternate form of credit support. In addition, a REP thet is in default
with respect to the requirements set forth in paragraphs (2), (3), or (4) of this subsection
shall select and implement one of the options listed in subparagraphs (A), (B), or (C) of
this paragraph. If a REP that isin default fails to immediately sdlect and implement one
of these options or, after S0 sdecting one of the options, fals to adequately mest its
respongbilities thereunder, then the servicer shal immediaidy implement the option in
subparagraph (A) of this paragraph. Upon re-establishment of compliance with the

requirements set forth in paragraphs (2), (3), or (4) of this subsection, and the payment
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of dl past-due amounts and associated pendties, the REP will no longer be required to

comply with this paragraph.

(A)

(B)

(©)

Allow the Provider of Last Resort ("POLR") or a qudified REP of the
customer's choosing to immediately assume the responghility for the billing and
collection of trangtion charges.

Immediately implement other mutudly suitable and agreesble arrangements with
the servicer. It isexpresdy understood that the servicer's ability to agree to any
other arrangements will be limited by the terms of the securitization Servicing
Agreement and requirements of each of the rating agencies that have rated the
trangtion bonds necessary to avoid a suspension, withdrawa, or downgrade of
the ratings on the transition bonds.

Arrange that all amounts owed by retail customers for services rendered by the
REP be timely billed and will immediatdy be pad directly into a lock-box
controlled by the servicer with such amounts to be gpplied first to pay trangtion
charges and other non-bypassable delivery charges before the remaining
amounts are released to the REP.  All costs associated with this mechanism will

be borne solely by the REP.

Billing by providers of last resort. Theinitid POLR gppointed by the commisson,

or any commission-gppointed successor to the POLR, must meet the minimum credit

rating or depost/credit support requirements described in paragraph (1) of this

subsection in addition to any other standards that may be adopted by the commisson.
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If the POLR defaults or is not digible to provide such services, responsbility for billing
and collection of trangtion charges will immediatdly be transferred to and assumed by
the servicer until a new POLR can be named by the commisson or the customer
requests the sarvices of a certified REP. If the POLR or a qudified REP assumes
respongbility for billing and collecting transtion charges under paragraph (5) of this
subsection or servicer assumes such responghility under this paragreph, the POLR,
replacement REP, or sarvicer, as gpplicable shdl hill dl trangtion charges which have
not been billed as of the date it assumes such responsbility and shdl be subject to the
provisons of the financing order. (For example, if a REP which bills on a cdendar
month bass goes into default and is replaced by the POLR on April 20, the initid
trangtion charge bill rendered by the POLR would cover al trangtion charges
attributable to periods since March 31, the last date for which the origind REP had
rendered bills). Retall cusomers may never be re-hbilled by the successor REP, the
POLR, or the servicer for any amount of trangtion charges they have pad their REP
(athough future trangition charges shall reflect REP and other system-wide charge-offs).
Additiondly, if the amount of the pendty detalled in paragraph (4) of this subsection is
the sole remaining past-due amount after the 45th calendar day, the REP shdl not be
required to comply with paragraph (5)(A), (B) or (C) of this subsection, unless the
penalty is not paid within an additiona 30 calendar days.

Dispute resolution. In the event that a REP disputes any amount of billed trangtion

charges, the REP shdll pay the disputed amount under protest according to the timelines



PUBLIC UTILITY COMMISSION OF TEXAS PAGE 117 OF 122
SUBSTANTIVE RULES. CHAPTER 25. ELECTRIC.

(8)

©)

detailed in paragraph (4) of this subsection. The REP and servicer shdl first attempt to
informaly resolve the digpute, but if they fal to do so within 30 cdendar days, either
party may file a complaint with the commisson. If the REP is successful in the dispute
process (informa or forma), the REP shdl be entitled to interest on the disputed
amount paid to the servicer a the commission-gpproved interest rate.  Disputes about
the date of receipt of trangtion charge payments (and pendties arisng thereof) or the
gze of arequired REP depost will be handled in alike manner. It is expresdy intended
that any interest paid by the servicer on disputed amounts shall not be recovered
through trangtion charges if it is determined that the sarvicer's daim to the funds is
clearly unfounded. No interest shdl be paid by the servicer if it is determined that the
servicer has received inaccurate metering data from another entity providing competitive
metering services pursuant to PURA 839.107.

Metering data. If the sarvicer is providing the metering, metering data will be
provided to the REP a the same time as the billing. The REP will be responsible for
providing the servicer accurate metering data (including meter identification informetion)
for al REPs customers whose meters are not read by the servicer at the time the datais
provider to the independent organization (as defined in PURA 839.151(b)) under the
independent organization's protocols for settlement.

Charge-off allowances. The REP will be dlowed to hold back an alowance for
charge-offs in its payments to the servicer. Such charge-off rate will be recaculated

esch year in connection with the annud true-up procedure. In the initial year, REPs will
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be dlowed to remit payments based on the same system-wide charge-off percentage

then being used by the servicer to remit payments to the indenture trustee for the holders

of trangtion bonds; thereafter the charge-off percentage will be calculated based upon

each REPs prior year charge-off experience. On an annud basis in connection with the

true-up process, the REP and the servicer will be responsble for reconciling the

amounts held back with amounts actudly written off as uncollectible in accordance with

the terms agreed to by the REP and the servicer, provided that:

(A)

(B)

The REPS right to reconciliation for charge-offs will be limited to customers
whose sarvice has been permanently terminated and whose entire accounts
(i.e, dl amounts due the REP for its own account as well as the portion
representing trandtion charges) have been written off.

If the REP's actua charge-offs are greater than the alowance for charge-offs,
the REP may collect the difference, with interest, from the date the review was
completed, in 12 equa monthly ingdlments beginning in the month thet the
trangtion charges are adjusted to reflect the new charge off percentages. The
REPs recourse will be limited to a credit agang future trangtion charge
payments unless the REP and the servicer agree to dternative arrangements, but
in no event will the REP have recourse to the indenture trustee, the "SPE" or the
SPE's funds for such payments and the indenture trustee and SPE shdl not be
liable for such amounts. If the REPSs actud charge-offs are less than the

dlowance for charge-offs, the REP shall pay the difference, with interest, from
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the date the review was completed, in 12 equa monthly ingtalments beginning in
the month that the trangtion charges are adjusted to reflect the new charge-off
percentages. The interest rate on amounts due to or from the REP under this
paragraph shdl be the interest rate in effect pursuant to Texas Utilities Code
§183.003 on the date the annud reconciliation is made. REP and servicer shdl
each have the unilatera right to prepay any amounts due hereunder and thus
avoid continued accrua of interest.

The REP dhdl provide ' the sarvicer a list of al charge-offs quaifying for
reconciliation under subparagraph (A) of this paragraph, and documentation
permitting servicer to verify that service to the customer has been terminated
and dl amounts due the REP from such customers have been written off. The
information shall be provided not later than 30 days prior to the date on which
the annud true-up adjustment is to be filed and shall cover the most recent 12-
month period for which daa is avaldble a the time of submisson. The
information to be provided by the REP shall include data demondtrating that the
REP has not collected any amounts the REP clamed as charge-offs in prior
periods, or, if any amount previoudy charged-off has been collected, quantifying
the revenues. The REPS rights to credits will not take effect until adjusted
trangtion charges reflecting the REPs charge-off experience have been

implemented.
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Service termination. In the event that the servicer is billing customers for trangtion
charges, the servicer shdl have the right to terminate transmisson and distribution
sarvice to the end-use customer (or if the servicer is not the transmission and distribution
utility to direct the transmission and digtribution utility to terminate service to the end-use
customer) for non-payment by the end-use customer pursuant to applicable commission
rules. In the event that a REP or the POLR is hilling customers for trandtion charges,
the REP shdl have the right to transfer the customer to the POLR (or to another
catified REP) or to direct the trangmisson and didribution utility to terminate
transmisson and didtribution service to the end-use customer for non-payment by the
end-use customer pursuant to applicable commission rules. In the event that the POLR
is billing customers for trangtion charges, the POLR shdl have the right to direct the
transmisson and didtribution utility to terminate transmission and digtribution service to
the end-use customer for non-payment by the end-use customer pursuant to applicable
commisson rules.

Precedence and modifications of REP standardsin afinancing order.

(A)  Compliance with financing order standards. If the REP standards in the
applicable financing order are in direct conflict with the standards in this section,
then the REP must comply with the REP standards stated in the financing order,
ingead of the dtandards stated in this section, unless the standards of the

financing order have been modified and approved according to subparagraph

(B) of this paragraph.
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(B)

Commission modification of Sandards. The commisson may impose tandards
on REPsthat are different from those in the applicable financing order but only if
the commission receives prior written confirmation from each rating agency that
rated the transition bonds authorized by that financing order that the proposed
modifications will not cause a suspension, withdrawa, or downgrade of ratings

on the trangition bonds.
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This agency hereby certifies that the rules, as adopted, have been reviewed by legal counsd and
found to be avaid exercise of the agency'slegd authority. It is therefore ordered by the Public Utility
Commission of Texas that §25.107 relating to Certification of Retail Electric Providers (REPs) and
§25.108 reating to Financid Standards for Retall Electric Providers Regarding the Billing and

Collection of Trangition Charges are hereby adopted with changes to the text as proposed.

ISSUED IN AUSTIN, TEXAS ON THE 25th DAY OF JULY 2000.

PUBLIC UTILITY COMMISSION OF TEXAS

Chairman Pat Wood, 111

Commissioner Judy Walsh

Commissioner Brett A. Perlman



