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The Public Utility Commission of Texas (commission) adopts new §25.245, relating to Recovery 

of Expenses for Ratemaking Proceedings, with changes to the proposed text as published in the 

February 7, 2014 issue of the Texas Register (39 TexReg 571).  The rule establishes criteria for 

review of utilities’ and municipalities’ requests for recovery of or reimbursement for rate-case 

expenses.  Project Number 41622 is assigned to this proceeding. 

 

The commission received written initial and/or reply comments on the new rule from the 

Alliance of Local Regulatory Authorities (the Alliance); AEP Texas Central Company, AEP 

Texas North Company, CenterPoint Energy Houston Electric LLC, Cross Texas Transmission 

LLC, El Paso Electric Company, Electric Transmission Texas LLC, Entergy Texas, Inc., Lone 

Star Transmission LLC, Oncor Electric Delivery Company, Sharyland Utilities LP, 

Southwestern Electric Power Company, Southwestern Public Service Company, Texas-New 

Mexico Power Company, and Wind Energy Transmission Texas LLC (collectively, Joint 

Utilities); Steve Baron; City of El Paso (El Paso); City of Houston (Houston); the Lower 

Colorado River Authority (LCRA); Office of Public Utility Counsel (OPUC); the REP Group; 

State of Texas’ agencies and institutions of higher education (State Agencies); the Steering 

Committee of Cities Served by Oncor (Oncor Cities); Texas Industrial Energy Consumers 
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(TIEC); the Texas Municipal League (TML), and Aqua Texas, Canyon Lake Water Service 

Company, and SouthWest Water Company (collectively, Water IOUs).  

 

Public Hearing 

On April 3, 2014, at the request of OPUC and Water IOUs, commission staff conducted a public 

hearing in this proceeding.  Parties’ statements at the public hearing were generally similar to 

their filed written comments.  Comments that were new or additional are noted below. 

 

General Comments 

State Agencies commented that although the commission’s discretion to approve rate-case 

expenses is necessarily one that must be made on a case-by-case basis, and need not be justified 

by a rule, State Agencies appreciate the commissioners’ proposal to outline some concepts and 

considerations that will guide their discretion.  OPUC and TIEC similarly commended the 

commission’s efforts to create a rule governing rate-case expense recovery, but opined that there 

may be policy issues to consider in determining which expenses to allow or disallow and that the 

rule as published unnecessarily restricts the commission’s discretion, in contrast with the 

commission’s broad authority in Public Utility Regulatory Act (PURA), Texas Utilities Code 

Annotated §36.061(b) (Vernon 2007 & Supp. 2013).   

 

Steve Baron expressed similar comments by stating that the commission should adopt a rate-case 

expense rule that provides meaningful guidance without being overly prescriptive, and he noted 

that PURA §36.061(b)(2) articulates “reasonableness” as a single, general standard for recovery 

of rate-case expenses.  Mr. Baron stated that this general “reasonableness” standard gives the 
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commission broad discretion to determine recovery of rate-case expenses, that the commission 

has exercised that discretion on a case-by-case basis, and that the courts have confirmed that the 

commission in doing so may consider a variety of factors.  Mr. Baron commented that the rule 

should provide guidance regarding “reasonableness” without being overly prescriptive in a way 

that could constrain the commission’s exercise of discretion and result in an arbitrary allowance 

or disallowance in a particular case.   

 

TIEC noted that its members pay for both the utilities’ and municipalities’ rate-case expenses, in 

addition to their own legal and consulting fees.  TIEC noted that, given this fact, it is in a unique 

position to offer comments regarding the appropriate framework for considering utility and 

municipalities’ rate-case expenses, and TIEC expressed support for rule revisions that would 

incentivize municipalities and utilities to act more like self-funded litigants.  TIEC commented 

that although many of the positions articulated by the utilities and the municipalities presume 

that recovery of rate-case expenses is a right, PURA §36.061 provides only that the commission 

“may allow” a utility’s “reasonable costs of participating in a proceeding under this title not to 

exceed the amount approved by the regulatory authority.”  TIEC stated that, similarly, PURA 

§33.023(b) states that an electric utility shall reimburse the governing body of the municipality 

for the “reasonable cost of the services” of persons engaged in rate case proceedings “to the 

extent the applicable regulatory authority determines is reasonable.”  TIEC submitted that 

existing law, therefore, gives the commission broad discretion to determine the reasonableness of 

rate-case expenses and whether they should be recovered; consistent with this existing legal 

principle, and regardless of whether the proposed rule is adopted, the commission has broad 

authority to determine whether rate-case expenses are unrecoverable for a variety of reasons, 
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including litigation of well-settled issues, frivolous positions, flawed analysis, over-lawyering, or 

other policy considerations.  TIEC submitted that the commission does not need a new rule to 

carry out its statutory duties regarding rate-case expenses, and nothing in the proposed rule 

should be applied in a way that would limit this existing discretion and authority. 

 

State Agencies noted that in proceedings prior to publication of the proposed rule, commission 

staff was urged to draw on the collective wisdom of other state agencies in Texas as well as 

surrounding states, and gave the example of how the Texas Railroad Commission has a rate-case 

expense rule (16 Texas Administrative Code §7.5530) that provides guidelines for the 

commission’s exercise of discretion without curtailing its power to react to specific 

circumstances.  State Agencies noted that Rule 1.04 of the Texas Disciplinary Rules of 

Professional Conduct (TDRPC) also offers parameters for measuring the reasonableness of 

attorney fees that are worthy of consideration by the commission.  State Agencies stated that the 

commission’s proposed new §25.245 commendably incorporates guidelines similar to the 

Railroad Commission’s rule, but State Agencies expressed its belief that other concepts from that 

rule should be included in the commission’s proposed rule—specifically, the criterion allowing 

comparison of the rate relief that was requested to that which was ultimately awarded. 

 

State Agencies further commented that the rule should remove the qualifier that would restrict 

the commission’s consideration of methods for evaluating rate-case expense that go beyond 

“bean counting” individual invoices.  State Agencies submitted that for those cases where 

individual invoices must be scrutinized, the proposed rule lacks an essential standard for 

evaluating costs incurred for travel, lodging and meals, and therefore proposed the use of an 
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existing objective standard:  the ceiling on expenses that state employees and officials must 

observe when on official business.  

 

El Paso commented that in any discussion about municipal rate-case expenses, the commission 

must consider that pursuant to Chapter 33 of PURA, the municipalities have original jurisdiction 

over the rates, operations, and services of electric utilities in areas in the municipality.  El Paso 

noted that a rate case must be filed with the municipality, which has the obligation to evaluate 

the rate increase request, and therefore, it is improper to characterize the statutory role of the 

municipality as challenging or opposing portions of the request, and it is similarly inappropriate 

to provide guidance on the reasonableness of municipal expenses on the basis of either issues or 

amounts successfully or unsuccessfully challenged.  El Paso commented that because the 

commission has the authority to disallow expenses that it does not find reasonable, portions of 

the rule other than those that codify prior commission practices and precedents are unnecessary.  

Houston and the Alliance expressed similar comments, with Houston stating that it does not 

believe that reductions in rate-case expense should equate to a reduction in the level of proper 

and necessary review performed by the municipal regulator. Houston stated that if the proposed 

rule limits a city’s ability to perform a comprehensive review in any rate proceeding, whether 

directly or indirectly, the rule ultimately interferes with that city’s ability to effectively perform 

its legislatively mandated obligations as municipal regulator.  The Alliance commented that 

municipalities have a statutory right to participate in rate cases and noted that no other party has 

that right.  The Alliance also commented that its members fully recognize that it is its citizens 

and businesses that ultimately bear the costs of rate cases, and that the City Attorney offices, the 

City Manager offices, the Financial Directors, the members of the Alliance’s city councils and 
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city commissions are ever vigilant over fees and expenses incurred for the cities’ active 

participation in rate-making proceedings.  The Alliance commented that its participation has 

achieved savings for its citizens and business that far outweigh the total municipal rate-case 

expenses. 

 

Oncor Cities commented that the language of PURA §33.023 makes clear that it is both a grant 

and a limitation, as it affords municipal intervenors the authority to recover their reasonable costs 

of participating in a ratemaking proceeding, but not expenses in excess of that amount.  Oncor 

Cities stated that while the commission’s proposed rule appropriately focuses on ensuring that 

only reasonable rate-case expenses are approved and recovered, the statute also requires that the 

rule not hinder or even prevent the quantification and recovery of reasonable expenses. 

 

Houston stated that at this time, it does not believe the proposed rule is necessary, as it believes 

the current long-standing process for reviewing and determining the amount of reasonable and 

necessary rate-case expenses has proven sufficient and effective.  Houston commented that it is 

not aware of any instance in which comments by other parties suggested that the current process 

was ineffective or defective in a material manner.  Houston further opined that the current two-

tier process provides for an extensive and transparent review, and includes the State Office of 

Administrative Hearing (SOAH) and the commission; the process also allows for the 

intervention of interested and affected parties, and while rate-case expenses may have increased 

over the past few decades, the complexity of filings and number of issues presented have also 

increased.  Houston stated that the regulatory process is not immune to standard inflation-related 

increases, and it is concerned that a rule focused on reducing overall rate-case expenses without a 
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more thorough review, inclusive of a cost/benefit analysis, could have a significant and negative 

impact on the overall ratemaking process and could hinder the municipal regulator’s effective 

participation in rate proceedings. 

 

Joint Utilities commented that under PURA and the Third Court of Appeals’ decision in Oncor 

Electric Delivery Company LLC v. Public Utility Commission of Texas, 406 S.W.3d 253 (Tex. 

App.—Austin 2013, no pet.) (Oncor), all reasonable and necessary rate-case expenses incurred 

by utilities or municipalities are recoverable.  Joint Utilities stated that to give effect to PURA 

and the court’s decision, the proposed rule should (1) establish the criteria that utilities and 

municipalities must meet in order to establish the reasonableness of their expenses, (2) apply 

those criteria equally to both utilities and municipalities, (3) ensure utilities and municipalities 

have an opportunity to seek recovery of their reasonable and necessary expenses, and (4) ensure 

that, if the utility or municipality meets its burden of proof, all reasonable costs are recoverable.  

Joint Utilities opined that subsections (a) - (c) of the proposed rule include language that 

appropriately addresses these standards, but for reasons discussed below, Joint Utilities urged the 

commission to modify subsection (c) and (d). 

 

Similar to Houston, LCRA stated that it believes the existing method of determining the 

reasonableness of rate-case expenses has worked well to date and the proposed rule’s subsections 

(a) - (c) effectively describe those steps.  LCRA averred, however, that proposed subsection (d) 

introduces new mechanical approaches that purport to measure the reasonableness of rate-case 

expenses by application of formulaic methodologies rather than a reasoned review of the 

pertinent facts in any given case, and LCRA believes these proposed new approaches are 
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therefore incompatible with PURA.  LCRA also stated that it believes the comments filed by 

Joint Utilities constitute a comprehensive and correct assessment of the proposed rule as a whole 

and offer the best roadmap for the commission to follow as it decides what parts, if any, of the 

proposed rule should be adopted.  LCRA commented that the commission already has authority 

and discretion to disallow expenses (including rate-case expenses) that are not just and 

reasonable, or on which a party has not carried its burden of proof, and that therefore this rule is 

largely unnecessary.  LCRA commented that to the extent the proposed rule was prompted by the 

facts of any given rate case it may be more reasonable to deal with the specific facts of that case 

rather than establish a general rule whose applicability to many utilities is questionable, 

particularly when many of the proposed subsections of the rule simply add complexity and 

possible confusion rather than clarity.  LCRA submitted that to the extent that a rate-case 

expenses rule adds more requirements to describe, segregate, or account for certain expenses in a 

particular fashion, it virtually invites additional litigation from parties who claim utilities did not 

present rate-case expenses correctly, or from utilities that assert they did and are entitled to full 

recovery of all rate-case expenses.  LCRA stated that, given the foregoing considerations, it 

respectfully questions the necessity for this rule, but at the very least believes subsection (d) of 

the proposed rule should be rejected in its entirety if the commission believes any new rule is 

necessary at all. 

 

State Agencies commented that contrary to the assertions of Joint Utilities and Mr. Baron, the 

Oncor decision did not establish a mandate for approval of a utility’s incurred rate-case 

expenses.  State Agencies submitted that the rate-case expenses at issue in that case were from 

2004 and 2005 rate cases, not previously recovered, and had been stipulated by the parties to be 
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both reasonable and necessary, but that the commission held that it had no jurisdiction in a later 

2009 rate case to consider those costs from earlier proceedings because Oncor failed to obtain 

approval to seek them in a later proceeding.  State Agencies commented that the commission 

determined that it had no jurisdiction to consider earlier rate-case expenses because the right to 

seek them had not been preserved; thus, the principal issue before the Court of Appeals was not 

the reasonableness of the 2004 and 2005 rate-case expenses, given that that had been stipulated, 

but whether the commission acted arbitrarily and capriciously by imposing on Oncor the 

requirement for “prior authorization” to seek earlier rate-case expenses in its later rate case.  

State Agencies commented that the court discussed the evidence showing that this prior 

authorization requirement was a departure from the commission’s prior practice and focused 

specifically on the violation of Oncor’s due process rights inherent in the commission’s decision, 

and that there is nothing in the Oncor case holding that PURA §36.051 somehow removes the 

commission’s discretion under PURA §36.061(b)(2) to approve or disapprove rate-case 

expenses, and nothing that changed the requirement that these costs cannot be recovered unless 

they were proven to be reasonable and necessary.  

 

Water IOUs expressed concern that the proposed rule creates a possibility that the commission 

may see fit to adopt a similar rule for water/wastewater rate cases after the September 1, 2014 

jurisdictional transfer.  Water IOUs commented that if a rate-case expense rule is adopted, it 

should follow well-established Texas law for determining reasonableness and necessity of 

attorney’s fees and apply similar criteria for other types of rate-case expenses, and Water IOUs 

opined that proposed §25.245 does not accomplish this, but instead proposes various levels of 

criteria that are at best problematic and at worst will pave the way for arbitrary disallowance of 



PROJECT NO. 41622  ORDER PAGE 10 OF 150 

 

rate-case expenses that should be recoverable.  Water IOUs cited the test laid out by TDRPC 

§1.04(b) in conjunction with the precedent from Arthur Andersen & Co. v. Perry Equipment 

Corp., 945 S.W.2d 812 (Tex. 1997) (Andersen) as relatively simple criteria that are universally 

accepted in the Texas courts for determining reasonable and necessary attorneys’ costs.  OPUC 

responded that while some of these factors may be instructive in determining the extent of 

reasonable fees, they are too narrow to apply generally to utility rate proceedings; further, some 

of these factors are simply not relevant to determining whether the ratepayers should be 

responsible for paying the utility’s rate-case expenses.  OPUC stated that, for instance, the 

“nature and length of the professional relationship with the client” may be relevant to the client, 

i.e., the utility, but it does not go to whether the expenses are reasonable and in the public 

interest, and thus, appropriate for recovery from the rate payers.   

 

Water IOUs also expressed concern about the possibility of any version of the specific provisions 

in proposed §25.245(d) being applied to them in future rate cases.  Water IOUs pointed out that 

water customer counts are relatively small when compared to electric utilities and have a smaller 

denominator for rate-case expense surcharge calculations, and that there is a potential for 

unnecessarily inflating the resulting rate-case-expense surcharge because of increased litigation 

costs directly resulting from rate-case expense disallowance efforts under the proposed rule.  

Water IOUs stated that PURA has a similar statutory requirement to Texas Water Code 

§13.183(a), which specifies that the return on a utility’s invested capital used and useful in 

rendering service to the public must be (1) over and above its reasonable and necessary operating 

expenses and (2) sufficient to preserve the financial integrity of the utility.  Water IOUs noted 

that PURA §36.051 contains similar language, and that in the recent Court of Appeals opinion in 
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the Oncor case, the court found that disallowance of reasonable and necessary rate-case expenses 

violates this requirement.  Water IOUs commented that the effect of disallowing reasonable and 

necessary expenses is to charge those expenses to the utility’s stockholders instead of to its 

ratepayers, thus reducing the return the utility earns on its rate base.  Water IOUs submitted that 

the requirement for a reasonable return is only satisfied if the utility’s return on capital is 

sufficient to ensure confidence in the financial integrity of the utility to enable it to maintain its 

credit and attract capital, and that therefore, regulatory agencies cannot arbitrarily disallow 

reasonable and necessary expenditures, or confiscation will result. 

 

Commission response 

The commission agrees with the several parties who commented that the rule should not 

hinder or limit the commission’s broad discretion under PURA §36.061(b) and §33.023(b) 

with respect to rate-case expenses.  The adopted rule maintains the commission’s discretion 

in this regard while also articulating more specific criteria by which the commission may 

determine disallowances.  While recognizing that the commission retains broad discretion 

to review and evaluate rate-case expenses under PURA’s “reasonableness” standard, the 

commission also agrees with the comments of Mr. Baron that the rate-case expense rule 

should provide meaningful guidance to the parties regarding specific rate-case expense 

requests, including the evidence parties must submit to meet their burden to establish the 

reasonableness of any requested rate-case expenses.  In light of the comments from the 

parties, the commission has made several changes to the published rule in order to further 

clarify the evidence necessary to establish reasonable rate-case expenses and the criteria 

the commission will utilize in reviewing and determining the reasonableness of particular 
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expenses.  As discussed more fully in the responses to the comments on particular 

subsections below, the commission finds that subsections (a) - (c) of the rule, as adopted, 

now provide adequate guidance to the parties regarding the commission’s process for 

evaluating rate-case expenses.   

 

The commission notes that several parties, including LCRA, asserted that subsection (d) of 

the proposed rule introduced mechanical approaches and/or formulistic methodologies that 

were inconsistent with the commission’s broad discretion to review the reasonableness of 

rate-case expenses.  The commission emphasizes that the methodologies in subsection (d) of 

the proposed rule only apply in circumstances in which the requesting party submitted 

insufficient evidence to quantify rate-case expenses and are not exhaustive or mandatory.  

Nevertheless, as discussed in the responses to the comments on subsection (b) below, the 

commission has now further clarified the requirements for claiming recovery of or 

reimbursement for rate-case expenses in the adopted rule.  In light of these revisions to the 

evidentiary requirements in the adopted rule, the commission is persuaded by the 

comments of various parties that in most circumstances, the calculation of the disallowance 

of particular rate-case expense amounts should be based directly upon the amount of rate-

case expenses found to be unreasonably incurred.  The commission is persuaded that 

sufficient evidence will be presented in most circumstances, in part, because, if a utility 

company or municipality fails to provide evidence supporting the reasonableness of its 

rate-case expenses as required under subsection (b)(6) of the adopted rule, the adopted rule 

provides reasonable alternatives to the presiding officer in order to allow for efficient 

processing of the application.  If the evidence provided is insufficient to meet the 



PROJECT NO. 41622  ORDER PAGE 13 OF 150 

 

requirements of the rule, the commission anticipates that such an application would likely 

need to be supplemented or be rejected as insufficient and the applicant would be required 

to file the information required under the rule.  In addition, the commission would retain 

the authority to disallow a portion of the party’s rate-case expenses pursuant to subsection 

(d)(3) of the adopted rule as discussed below.   

 

As discussed in greater detail below, the commission has revised subsection (d) of the rule 

to provide that, in most circumstances, the presiding officer will disallow or recommend 

disallowance of recovery of rate-case expenses equal to the amount shown to have not been 

reasonably incurred using the criteria in subsection (c).  The remaining methodologies in 

subsection (d) will now only apply in two specific circumstances:  (1) the methodology 

stated in subsection (d)(3) of the adopted rule (the Issue Specific Method) may be applied 

when the applicant has not specified the amount of rate-case expenses reasonably 

associated with a particular issue under subsection (b)(6) of the rule as adopted; or (2) the 

methodology stated in subsection (d)(2) of the adopted rule (the Results Oriented Method) 

may be applied when the commission finds that the rate-case expenses as a whole were 

disproportionate, excessive, or unwarranted in relation to the nature and scope of the rate 

case under subsection (c)(5) of the rule as adopted. 

 

Consistent with comments by TIEC regarding PURA §36.061, the commission concludes 

that adopting clear evidentiary standards and specific criteria for the review and 

determination of the reasonableness of rate-case expenses will incentivize utilities and 

municipalities to act more like self-funded litigants, while still providing for recovery of 
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reasonable rate-case expenses.  The commission emphasizes that it retains broad discretion 

and flexibility when reviewing requests for recovery of or reimbursement for rate-case 

expenses.  The commission further anticipates that in evaluating specific rate-case expense 

requests, the presiding officer will apply the specific criteria established in the adopted rule 

in light of the overall “reasonableness” standard for rate-case expense recovery. 

 

Regarding the concerns expressed by Water IOUs about the possibility of any version of 

the specific provisions in proposed subsection (d) being applied to them in future rate cases, 

the commission notes that §25.245 will only apply to electric utility companies.  The 

commission will begin regulation of water utility companies on September 1, 2014, and 

currently has open a rulemaking proceeding in Project No. 42191 that transfers the existing 

Texas Commission on Environmental Quality (TCEQ) rules to the commission with only 

minimal substantive revisions.  Included in the transferred rules is 30 Texas Administrative 

Code §291.28(7) - (9), which will continue to address water utilities’ recovery of rate-case 

expenses after the commission assumes jurisdiction over water utilities on September 1, 

2014.  The commission notes, however, that it may in the future consider additional 

rulemaking proceedings for water utilities, including a possible rulemaking that specifically 

addresses the criteria for recovery of rate-case expenses, but that is beyond the scope of this 

proceeding.   

 

With regard to parties’ comments on specific subsections of the rule—such as, for example, 

State Agencies’ comments regarding the proposed rule’s similarities to guidelines in the 

Railroad Commission’s rules—the commission responds in greater detail below.  Also 
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below, the commission addresses Mr. Baron’s and Joint Utilities’ assertions on the court 

decision in the Oncor case.  

 

Response to Commission Questions 

In addition to the published proposal, the commission requested that parties submit responses to 

the following questions: 

1. Should the proposed rule, if adopted, explicitly allow for allocation of rate-case expenses 
to a utility’s shareholders? 

 

The Alliance, OPUC, State Agencies, TIEC, and TML responded that, yes, explicitly allowing 

for allocation of rate-cases expenses to a utility’s shareholders is appropriate.  OPUC and State 

Agencies commented that, as a practical matter, the effect of disallowing any requested cost is 

that the utility and its shareholders are responsible for those costs, not the ratepayers.  OPUC and 

State Agencies noted, however, that if the commission chooses for policy reasons to assign a 

portion of rate-case expenses under certain circumstances to a utility’s shareholders, expressly 

stating this in the rule serves as additional notice to the utilities of the commission’s intent. 

 

OPUC further commented that if a utility knew that it would be responsible for some portion of 

its rate-case expenses, it might give more consideration to the costs and benefits of raising 

certain issues.  OPUC stated that this could include decisions to challenge established 

commission precedent, whether to bring multiple lawyers to a proceeding, or whether to pursue 

certain procedural or discovery disputes that have a low probability of success.  OPUC stated 

that requiring utilities and their shareholders to be at least partially accountable for the costs of 
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these activities would increase the incentive to employ a more reasonable and cost-effective 

litigation strategy.   

 

State Agencies commented that approval or disapproval of rate-case expenses is necessarily 

dependent upon the facts of a case and the overall history of a utility’s filing at the commission, 

and that well-managed utilities that control their costs and run efficient operations—which 

obviate the need for frequent, repetitive rate-case filings—can make a more persuasive case that 

a greater portion of their requested rate-case expenses is necessary. 

 

The Alliance commented that in the vast majority of cases, the utility is the entity that initiates a 

case to seek a rate increase.  The Alliance stated that while the utility and its board of directors 

owe a fiduciary duty to the utility’s shareholders to maximize profits, it is only fair that the 

shareholders pay for some or all of the utility’s rate-case expenses.   

 

TIEC similarly commented that utility shareholders benefit from rate increases and should 

therefore share in the cost of obtaining a rate increase.  TIEC opined that giving utility 

shareholders “skin in the game” for rate-case expenses would limit over-lawyering, encourage 

negotiation during the litigation process, and discourage utilities from incurring excessive and 

imprudent rate-case expenses to litigate well-settled issues or frivolous positions. TIEC 

submitted that PURA §36.061 provides that the commission “may allow” a utility’s “reasonable 

costs of participating in a proceeding under this title not to exceed the amount approved by the 

regulatory authority,” and that this provision plainly gives the commission authority to allocate a 

portion of rate-case expenses to the utility’s shareholders.  TIEC also stated that a rule that 
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explicitly allows rate-case expenses to be allocated to a utility’s shareholders would give utilities 

an incentive to better manage their rate-case expenses and act more like private litigants.  TIEC 

commented that the proposed rule would offer a useful framework and guidelines in the 

consideration of rate-case expenses, but the rule should not be misconstrued as limiting the 

commission’s existing authority and discretion in any way. 

 

Houston similarly stated that it is not opposed to allowing for allocation of rate-case expenses to 

a utility’s shareholders. 

 

Water IOUs and Mr. Baron responded that the rule should not explicitly allow for allocation of 

rate-case expenses to a utility’s shareholders.  Mr. Baron commented that rate-case expenses 

should be disallowed not on a “shareholders benefit” theory, but on the evidentiary record 

applied to the factors and criteria for reasonableness.  Mr. Baron stated that, by statute, a utility 

must follow all applicable rate-case procedures and thereby unavoidably incur rate-case 

expenses, and that under this framework, it is reasonable and appropriate to deny recovery of 

expenses shown by the facts to be excessive and unnecessary, but difficult to justify 

disallowances on a “shareholders benefit” theory that disregards the evidentiary record. 

 

LCRA commented that none of the arguments made by the Alliance, State Agencies, OPUC, and 

TIEC are valid bases for denying recovery of legitimate expenses such as rate-case expenses, and 

more to the point, none of those arguments square with the applicable sections of PURA that 

state that a utility that carries its burden of proof is entitled to its reasonable and necessary 
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expenses and a reasonable return on investment.  Like Joint Utilities, LCRA submitted that the 

Austin Court of Appeals recently decided these principles in the Oncor case.   

 

Joint Utilities and Water IOUs similarly commented that if rate-case expenses are reasonable and 

necessary, the commission should allow recovery.  These parties stated that regulated utilities 

must apply to increase rates when needed to maintain their legal right to recover reasonable and 

necessary O&M costs, plus return on invested capital, and that rate-case expenses are required by 

regulatory processes imposed upon utilities and not by shareholder interests.  Joint Utilities 

commented that the commission has discretion under PURA—and under subsections (b) and (c) 

of the published rule—to determine whether a party has met its burden of proof that its requested 

rate-case expenses are reasonable.  Joint Utilities stated that to the extent the commission 

determines rate-case expenses are not reasonable or necessary, those disallowed expenses are 

effectively assigned to the shareholders; however, under the Oncor decision, the commission 

cannot presume that rate-case expenses are unreasonable just for the sake of requiring 

shareholders to “pay” for the presumed benefit of filing a rate case.  Similarly, Water IOUs 

submitted that there should not be allocation to shareholders of such expenses by making 

reasonable and necessary rate-case expenses partially unrecoverable through retail rates in the 

manner this question suggests.   

 

Joint Utilities additionally commented that assigning reasonable rate-case expenses to a utility’s 

shareholders essentially punishes the utility and its shareholders for requesting their reasonable 

and necessary operating expenses, thereby reducing their commission-approved return by the 

cost of requesting their expenses.  Joint Utilities further stated that this fails to account for the 
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fact that a utility does not always determine whether or when it files a statement of intent, given 

that a municipality or the commission can initiate a rate-case proceeding as well and thus 

requiring a utility to expend funds to defend its existing cost of service.  Joint Utilities submitted 

that requiring shareholders to pay to litigate a utility’s cost of service also incents other parties to 

inflate litigation costs as a tactic to discourage utilities from changing rates or encourage utilities 

to settle for less than their actual cost of service to avoid litigation expense.  Joint Utilities stated 

that the commission must reject certain commenters’ proposal to systematically disallow utility 

rate-case expenses for “policy” reasons without regard to their reasonableness.  Joint Utilities 

submitted that both PURA and the Third Court of Appeals ruling in Oncor dictate that a utility’s 

reasonable rate-case expenses are recoverable, and any rule adopted in this proceeding must 

comply with the Oncor analysis.  Joint Utilities stated that, notably, none of these commenters 

even address Oncor and its clear requirements, but that instead, commenters point to the broad 

discretion granted the regulatory agency in City of Port Neches v. Railroad Commission of 

Texas, 212 S.W.3d 565 (Tex. App.—Austin 2006, no pet.) (City of Port Neches), which 

addresses post-test year adjustments, and City of El Paso v. Public Utility Commission of Texas, 

916 S.W.2d 515 (Tex. App.—Austin 1995, writ dism’d by agr.), which expressly requires that a 

utility be reimbursed for its reasonable rate-case expenses, consistent with Oncor.  

 

OPUC commented that Joint Utilities advance a far too narrow interpretation of the 

commission’s authority by asserting that the recent decision in the Oncor case requires that all 

reasonable and necessary rate-case expenses be recoverable.  OPUC contended that the 

commission has broad discretion to determine recovery of expenses in a ratemaking proceeding, 

and cited City of Port Neches.  OPUC stated that PURA §36.061 reflects this authority and states 
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that the regulatory authority may allow as a cost or expense the “reasonable costs of participating 

in a proceeding under this title not to exceed the amount approved by the regulatory authority.”  

OPUC stated that this language indicates that the commission can approve some amount that is 

less than reasonable costs and can take into account other considerations, and without this 

discretion, rate-case expense proceedings would be rendered mere accounting exercises.  OPUC 

further stated that the courts have made clear that the commission’s authority is not limited to 

line item disallowances or charges related to underlying unreasonable costs, and cited the case of 

City of Amarillo v. Railroad Commission of Texas, 894 S.W.2d 491, 496-97 (Tex. App.-Austin 

1995, writ denied), in which the court upheld the Railroad Commission’s decision to reduce the 

uncontested rate-case expenses related to one analyst’s charges by 20% due to insufficiency of 

support.  OPUC noted that the Third Court of Appeals also confirmed that it is within the 

agency’s discretion to find rate-case expenses to be unreasonable even if the underlying cost item 

in the rate case is found to be reasonable. The court stated in City of Port Neches that:   

It is true that, in order to include . . . costs as an “expense or cost of service” in 
TGS’s rate calculation, TGS was required to demonstrate that those costs were 
reasonable and necessary. But the leap cannot be made from this fact to TGS’s 
conclusion that any fee incurred by TGS in presenting its “cost of service” 
argument is automatically recoverable as a rate-case expense. This is where the 
Commission’s discretion . . . plays an integral role.  212 S.W.3d 565, 581.  

 

OPUC contended that the commission therefore has significant discretion in determining 

recovery of rate-case expenses. 

 

OPUC also stated that contrary to Joint Utilities’ comments, the acknowledgment that certain 

rate-case expenses may be assigned to a utility’s shareholders does not serve as a punishment of 

the utility and its shareholders.  Rather, it recognizes the reality that a utility’s shareholders reap 
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benefits from implementing rate increases and that the utility’s board of directors owes a 

fiduciary duty to the utility’s shareholders to maximize profits. OPUC agreed with TIEC’s 

comments that a rule that explicitly allows rate-case expenses to be allocated to a utility’s 

shareholders provides to utilities an incentive to better manage their rate-case expenses and act 

more like private litigants, and this incentive is essential given that the utilities in large part 

control the expenses incurred for a rate case.  OPUC submitted that a utility, properly acting as a 

prudent gatekeeper of rate-case expenses, should make decisions about whether to incur certain 

rate-case expenses as if it were ultimately the party responsible for paying them.  

  

Commission response 

The commission agrees with comments filed by OPUC, the Alliance, State Agencies, TIEC, 

TML, and Houston that the commission can explicitly provide in the rule for allocation of 

rate-case expenses to a utility’s shareholders.  However, the commission also agrees with 

the comments of Mr. Baron and others that the disallowance of rate-case expenses should 

be based, to the extent practicable, on the evidentiary record as applied to the factors and 

criteria for reasonableness.  As discussed in greater detail below, the commission has now 

further clarified the requirements for claiming recovery of or reimbursement for rate-case 

expenses in the adopted rule, as well as the criteria for evaluating rate-case expense 

requests.  In light of these revisions to the evidentiary requirements in the adopted rule, the 

commission is persuaded by the comments of various parties that in most circumstances, 

the calculation of the disallowance of specific rate-case expense amounts should now be 

based directly upon the amount of rate-case expenses found to be unreasonably incurred.  

As discussed in greater detail below, the commission has revised subsection (d) of the rule 
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to provide that in most circumstances, the presiding officer will disallow or recommend 

disallowance of recovery of rate-case expenses equal to the amount shown to have not been 

reasonably incurred under the criteria in subsection (c).  In light of these changes, and as 

discussed more fully below, the commission concludes that it is not necessary to adopt 

subsection (d)(1) of the proposed rule (the 50/50 Method) at this time, but the commission 

maintains that adoption of that methodology is within the commission’s discretion.   

 

The commission agrees with TIEC’s comments that the possibility that a utility and its 

shareholders may be held accountable for rate-case expenses increases the utility’s 

incentive to undertake cost-effective and efficient litigation strategies, and encourages the 

utility to act more like a private litigant.  As discussed more fully below, the commission 

has added subsection (c)(5) to the criteria for evaluating the reasonableness of rate-case 

expenses in the adopted rule to permit the commission to disallow rate-case expenses that 

are, as a whole, disproportionate, excessive, or unwarranted to the nature and scope of the 

rate case at issue.  The commission finds that this provision, along with the other criteria in 

subsection (c) of the adopted rule, provides the proper incentives for utilities to monitor 

their costs and avoid unreasonable expenditures. 

 

The commission agrees with Joint Utilities’ comments that any rule adopted in this 

proceeding must comply with the Oncor precedent and concludes that the adopted rule is 

consistent with that precedent.  The commission further agrees with Joint Utilities that the 

commission cannot presume that rate-case expenses are unreasonable just for the sake of 

requiring shareholders to pay for the presumed benefit of filing a rate case.  However, 
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without stating a definitive interpretation of the Oncor precedent, the commission finds 

that it continues to retain substantial discretion under PURA §36.061 to disallow utility 

rate-case expenses even after the Oncor decision.  At a minimum, the commission finds that 

the Oncor decision does not, even if interpreted in the broadest possible fashion, mandate 

that utilities be permitted to recover unreasonably incurred rate-case expenses.   

 

As noted by TIEC, PURA §36.061 provides that the commission “may” allow a utility’s 

reasonable rate-case expenses.  Consistent with the commission’s authority to permit 

recovery of “reasonable” rate-case expenses, subsections (b) and (c) of the adopted rule set 

forth the general requirements for establishing and evaluating the reasonableness of rate-

case expense requests.  Subsection (d) then provides that the presiding officer shall disallow 

or recommend the disallowance of only those rate-case expenses that the commission has 

found to be not reasonably incurred.  Subsection (d) then provides two specific 

methodologies to quantify such a disallowance in circumstances in which either the overall 

rate-case expenses were disproportionate, unwarranted or excessive, or when the presiding 

officer cannot reasonably determine the appropriate disallowance of unreasonable rate-

case expenses associated with a particular issue.  The commission finds that this approach 

is entirely consistent with the Oncor decision, and the commission declines to make any 

changes to the published rule on this basis.   

 

2. Should rate-case expenses incurred for purposes of reducing a utility’s commission-
authorized Texas jurisdictional retail revenue requirement be allocated to and collected 
from ratepayers in a manner different from the allocation and collection of rate-cases 
expenses incurred for the purpose of shifting costs among Texas jurisdictional retail 
customer groups?  If so, how should the commission determine the amount and recovery 
method of the costs associated with these categories of expenses? 
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Water IOUs, State Agencies, the Alliance, OPUC, El Paso, TML, and Oncor Cities responded 

“no” to this question.  State Agencies commented that there is no advantage to allocating rate-

case expenses any differently among the classes on a functional basis and, additionally, doing so 

would add unnecessary complications and disputes to a review of rate-case expenses.  The 

Alliance commented that the great majority of the municipal rate-case expenses are on revenue-

requirement issues, which benefit all ratepayers, and trying to segregate rate design expenses 

from revenue-requirement expenses is inefficient and could increase the overall costs.  The 

Alliance also noted that its participation in rate-making proceedings is not limited to a particular 

class of customers; rather, members of the Alliance participate in ratemaking proceedings with 

the interests of all ratepayers.  OPUC commented that with regard to the way this question 

applies to a utility company, rate-case expenses related to shifting costs among customer groups 

should be paid by all classes.  OPUC stated that utilities typically bring each class to cost in the 

cost-of-service study, only rarely applying other ratemaking principals such as gradualism.  

OPUC stated that the utility’s interest is in recovering its costs, not in ensuring that a certain 

class is allocated costs in a certain way, and that carving out costs related to the allocation of 

expenses among the Texas retail rate classes would only add to the costs of the rate case and to 

its litigiousness, and where the line would be drawn is equally ambiguous.    

 

With regard to these issues, OPUC raised the following points:  Would one class be assigned 

more rate-case-expense costs because it has more intra-class issues at stake?  If a class has more 

sub-classes, would that warrant a greater proportion of the costs because testimony would have 

to cover more topics?  Would more costs be assigned to the class with the biggest rate increase?  
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Would the calculation be based on the actual dollars or would it be based on who was furthest 

from unity?  What if the utility proposed an intra-class allocation issue that was controversial and 

resulted in significant discovery, testimony, and briefing?  OPUC stated that such issues vary 

from case to case, and that there is not a sufficient policy reason to justify treating these rate-case 

expenses differently from any other expense.  OPUC submitted that the cost allocation derived in 

the rate case and approved by the commission is based upon the cost to serve each of the classes, 

and that no further delving down is necessary or appropriate.  OPUC opined that applying the 

allocation from the rate case to the rate-case expenses is sufficient to ensure an equitable 

allocation of costs among the classes.  

 

OPUC further stated that applying such a standard could also have a chilling effect on settlement 

negotiations if some parties feel hamstrung regarding their ability to negotiate without penalty.  

OPUC commented that a prudent attorney would have to consider whether to risk having rate-

case expenses allocated more heavily to her class before asking the utility questions or engaging 

in negotiations with them. 

 

OPUC also commented that the question also arises as to how it would be decided in any given 

case which class or classes would share these costs, as no set standard could reasonably be set 

forth in a rule because the focus may shift from case to case.  OPUC stated that adding a new 

requirement of a different allocation of rate-case expenses for the portion related to cost 

allocation among classes would inevitably lead to a more adversarial litigation process, both in 

the rate case itself and in any rate-case expense docket.   
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Oncor Cities and the Alliance echoed these points, noting that as part of litigating rate-case 

expense amounts, parties would then need to propose (and respond to) possible allocation of 

those expenses within the classes.  The Alliance also noted that tracking rate-case expenses 

related to specific issues would likely result in the expenditure of added expenses for little or no 

gain.  Oncor Cities submitted that the current approach—allocation of the expenses to all retail 

customer classes in proportion to each class’s share of the total revenue requirement—is 

straightforward, reasonable, and should continue. 

 

El Paso commented that the question is predicated on two incorrect assumptions.  The first 

incorrect unstated basis of this question assumes that a municipality represents an interest or 

interest of particular classes over other classes, rather than a fair allocation of costs among all 

customer classes.  El Paso commented that the only statutory party charged with representing the 

interest of a particular class is OPUC, which is charged with representing the interest of 

residential and small commercial customers. Municipalities, particularly when considered with 

the statutory function of the regulator with original jurisdiction, do not specifically represent one 

class or group of customer classes.  El Paso stated that the second incorrect unstated basis 

assumes that a party that disagrees with the position put forward by the company is attempting to 

shift costs among customer classes or groups, and that the utility is itself not attempting to shift 

costs. The assumption that one party or another is attempting to “shift costs” rather than 

recommend or pursue an allocation of costs that results in just and reasonable rates is never 

explicit in any evidentiary proceeding.  El Paso stated that, moreover, it is probable that no 

witness on allocation of costs ever testifies that the proposed allocation results in anything other 

than just and reasonable rates. 
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Oncor Cities stated that rate-case expenses should be allocated and collected system-wide, 

regardless of whether the expenses were directed toward the utility’s revenue requirement or 

toward cost allocation or rate design issues.  Oncor Cities commented that, currently, municipal 

rate-case expenses are treated as a regulatory expense and are allocated to all retail customer 

classes in proportion to each class’s share of the total revenue requirement, and that it is not clear 

how allocation of rate-case expenses to particular classes might work in some other manner, 

particularly given the fact that most participants in rate cases have accounts in several different 

rate classes.   

 

Oncor Cities also commented that this question could be premised on the notion that municipal 

rate-case expenses in the cost-allocation and rate design phase of a case should be assigned to the 

classes in which municipal accounts are found, and that if so, that understanding of the issues 

fails to account for the complexity of the rate design issues in a rate case. Cities stated that 

municipal intervenors typically have delivery points in the lighting, small and large secondary, 

and even primary and transmission classes; but at the same time, Oncor Cities participate in rate 

cases to protect the interests of the residential, commercial, and even industrial customers within 

city limits.  Oncor Cities additionally stated that municipal accounts are usually not the only 

accounts within a particular class, meaning that a city’s efforts and success will also benefit non-

city customers, and for these reasons, it makes little sense to allocate municipal rate-case 

expenses to particular classes based on a purported benefit to cities. 
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Oncor Cities further commented that if this question contemplates directly assigning cost-

allocation and rate design rate-case expenses only to customers in participating municipalities, 

the case for such an allocation is even weaker.  Oncor Cities stated that a city position that 

benefits a particular rate class benefits all customers in the class, not just the city accounts within 

that class, and that it would be inequitable to require customers within participating cities’ 

boundaries to bear the expense of litigating that position alone.  Oncor Cities noted that multiple 

other customers are usually found within all of a utility’s rate classes, not just city accounts, and 

that this can even be the case in the lighting class, where other institutions or governmental 

bodies have accounts for different kinds of lighting.  Oncor Cities submitted that a direct 

assignment of rate-case expenses only to customers in participating cities would be a punitive 

deterrent against city participation in ratemaking proceedings; also, allocating city rate-case 

expenses only to customers within the participating municipalities’ boundaries would create a 

free rider problem because a city declining to participate in the case would exempt that city’s 

ratepayers from the cost of participation, while all ratepayers within the rate class would still 

benefit from the work of any cities who do participate.   

 

Oncor Cities also commented that collecting municipal rate-case expenses only from customers 

found within city limits would impair and needlessly complicate the retail electric market.  

Oncor Cities noted that in the Energy Efficiency Cost Recovery Factor cases processed in 2012, 

the commission considered whether to directly assign municipal intervenors’ rate-case expenses 

to customers within the participating cities.  Oncor Cities pointed out that the commission 

ultimately declined to allocate rate-case expenses in this manner, and in the course of that 

deliberation, Retail Electric Providers (REPs) filed a brief outlining their concerns.  Oncor Cities 
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stated that, according to the REPs, direct assignment of municipal rate-case expenses would 

“increase costs to all customers . . . by creating complexity and new administrative costs that all 

customers will pay,” and that same dynamic would exist with respect to direct assignment of the 

cost of litigating cost- allocation and rate design issues, as doing so would create a patchwork of 

different city-by-city rate-case expense surcharges that would be costly and difficult for the retail 

electric market to navigate.   

 

Oncor Cities also responded by noting that the question may be suggesting that the cost of 

pursuing cost allocation/rate design issues that are lost should only be recovered from the rate 

classes of the party pursuing such issues.  Oncor Cities stated that the commission’s current 

practice approximates the kind of allocation to which this question appears to be directed, and as 

noted above, the commission’s current practice is to allocate rate-case expenses to the classes in 

proportion to their share of the revenue requirement.  Oncor Cities commented that when a party 

litigates and loses a cost allocation/rate design issue, the relevant rate class bears a larger portion 

of the revenue requirement than if that party won the issue; accordingly, losing a cost 

allocation/rate design issue leads to the relevant class bearing a larger portion of the rate-case 

expense reimbursement.  Oncor Cities submitted that much of what this question could portend 

is therefore already part of the commission’s current practice on the allocation and collection of 

rate-case expenses. 

 

TIEC expressed its position that all municipality rate-case expenses should be allocated and 

collected from customers solely within the corporate boundaries of the intervening cities. TIEC 

stated that customers outside cities have no ability to influence either the positions taken by 
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intervening municipalities or the expenses incurred in advocating them, and while there may be 

benefits to other customers from revenue requirement adjustments identified by cities, there are 

many issues that industrial customers identify and litigate that also benefit other customers, but 

the costs of litigating these issues are not collected from other customers that are not TIEC 

members.  TIEC stated that the commission should align the costs and benefits of each litigant’s 

participation by assigning the costs of participation for cities to the customers that reside within 

those cities that have control over the participation; otherwise, municipality rate-case expenses 

act as an indirect tax for customers located outside the municipality’s jurisdiction.  TIEC 

commented that if the commission continues, however, to allocate municipalities’ rate-case 

expenses to customers that are not within the municipality, this should apply only to revenue 

requirement issues, and not issues that shift costs from one class to another.  TIEC noted that 

Oncor Cities primarily represent the interests of residential and commercial customers, who are 

often at odds with industrial customers on cost allocation issues; nonetheless, large customers 

pay municipality rate-case expenses for litigation and settlement of cost allocation and rate 

design issues.  TIEC contended that to determine the amount of rate-case expenses associated 

with revenue requirement issues versus cost allocation issues, the commission should require 

municipalities to submit time records that track litigation costs by category, with sufficient detail 

for effective review.  TIEC stated that as long as consultants and counsel are on notice of this 

requirement up front, it should not be difficult for municipalities to identify which litigation costs 

relate to revenue requirement disallowances, and which related to cost allocation and rate design.   

 

TIEC further stated that, contrary to the statements of some municipalities in their initial 

comments, it is not accurate that municipalities represent the interests of all customer classes.  



PROJECT NO. 41622  ORDER PAGE 31 OF 150 

 

TIEC pointed out that for various reasons related to siting, municipal fees and ordinances, and 

other issues, most industrial facilities are located outside municipal limits, and as a result, 

municipalities’ interests have historically been biased in favor of residential and small 

commercial customers, and municipal cost allocation and rate design proposals have historically 

disadvantaged large, energy-intensive industrial customers.  TIEC expressed its belief that while 

municipalities’ rate-case expenses should all be borne by customers within the city limits, as 

discussed above, municipalities’ disparate representation of smaller customers makes it 

particularly appropriate for any rate-case expenses related to cost allocation and rate design to be 

borne by municipal customers, rather than shifted to other customer classes to whom the 

municipalities’ interests are adverse. 

 

Houston and OPUC stated strong disagreement with TIEC on these points, with Houston stating 

that allocating municipal rate-case expenses solely to customers in intervening cities is unjust, 

discriminatory, and would harm all ratepayers.  OPUC noted that TIEC’s position ignores the 

benefits that customers outside municipal boundaries receive when municipalities participate in 

rate cases.  Houston and El Paso additionally commented that if a rate case is filed with a city 

exercising its regulatory authority, the city is obligated to evaluate the rate-change request.  

Houston also pointed out that if a rate application is filed in which the utility seeks system-wide 

rates, municipal regulators have no option but to consider and review the rate filing package 

inclusive of both environs and municipal customers, and Houston stated it is not aware of any 

claims that the overall worth of municipal actions in rate proceedings does not provide benefits 

to all ratepayers. 
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Joint Utilities stated that to the extent utilities or municipalities unreasonably incur rate-case 

expenses in the rate design portion of a proceeding, those unreasonable costs can be disallowed 

based on the factors provided in subsection (c) of the proposed rule.  Joint Utilities stated, 

however, that the commission should retain the discretion to allocate reasonable rate-case 

expenses to particular customers if there are compelling reasons to do so.  Joint Utilities argued 

that, for example, if a municipality participates in a commission proceeding for the sole purpose 

of pursuing a theory of allocation of costs that would benefit only its citizens, the commission 

should retain the discretion to allocate that municipality’s rate-case expenses to the citizenry of 

that municipality; similarly, if a non-municipal intervenor pursues frivolous arguments causing 

the utility or municipalities to incur additional rate-case expenses, the commission should have 

the discretion to assign the utility’s or municipality’s rate-case expenses incurred to defend 

against such claims to the customer classes represented by the party causing such expense.  Joint 

Utilities commented that the commission may retain its discretion to make such allocation 

decisions by either addressing that issue in each case as needed and not addressing it in the rule, 

or by adding appropriate language to the rule.   

 

Oncor Cities commented in reply that Joint Utilities cannot have it both ways by expressing a 

willingness to have cities’ rate-case expenses directly assigned in a manner to which Joint 

Utilities object when it comes to their own rate-case expenses. 

 

Commission response 

The commission agrees with the comments of TIEC that municipal participants often favor 

the interests of certain customers or customer classes over others, and may incur 
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significant rate-case expenses litigating positions that do not benefit all ratepayers.  

Requiring the collection of municipal rate-case expenses related to revenue allocation and 

rate design issues from all customers may, in some cases, introduce significant inequities.  

Accordingly, in some cases, it may be preferable to assign the cost of litigating certain 

issues to in-city customers.   

 

However, the commission finds that these issues should be assessed on a case-by-case basis.  

Accordingly, the commission declines to mandate a specific treatment for the allocation 

and collection of rate-case expenses based upon a division between revenue requirement-

related expenses and allocation-related expenses in the adopted rule.  The commission 

agrees with Joint Utilities that the commission should retain the discretion to allocate 

reasonable rate-case expenses to particular customers if there are compelling reasons to do 

so.  The commission finds that it continues to possess the broad discretion to allocate rate-

case expenses to particular customer groups in individual proceedings in which such 

treatment may be appropriate under the rule as adopted. 

 

The commission disagrees with the comments of OPUC, Oncor Cities, and the Alliance that 

it would be unduly burdensome to require the segregation of and accounting for rate-case 

expenses based upon a division between revenue requirement issues and allocation issues in 

all proceedings.  As discussed below, the commission has determined that it is appropriate 

to incorporate a new subsection (b)(6) into the adopted rule, that requires the parties to 

specify those rate-case expenses reasonably associated with each issue in a proceeding. 
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3. Should the commission require that rate-case expenses be evaluated in the proceeding in 
which they are incurred unless the commission authorizes their consideration in a future 
proceeding? 

 

OPUC, State Agencies, El Paso, and Houston generally responded affirmatively to this question.  

OPUC and Houston commented that in some proceedings, especially those that end in 

settlement, inclusion of rate-case expenses is appropriate; in other cases in which the rate-case 

expenses would be better evaluated in a separate docket, commission authorization is 

appropriate.  OPUC stated that, depending on the facts of a particular case, there can be 

appropriate circumstances for either considering the rate-case expenses in the same proceeding in 

which they occurred or in a future proceeding, and it is appropriate for the commission to adopt a 

rule that retains the flexibility to handle either situation.   

 

OPUC, El Paso, and Houston stated that requiring commission authorization to defer 

consideration of rate-case expenses until a future proceeding reduces uncertainty and is 

appropriate because of the inequities at risk in deferring expenses to the future.  El Paso and 

Houston opined that it should be less costly to determine the expenses in the context of the 

proceeding for which they are incurred, rather than an additional proceeding convened expressly 

for that purpose.   

 

State Agencies commented that because the commission has determined that it will not allow 

rate-case expense based upon estimates of future costs, and costs continue to accrue through the 

hearing and post-hearing proceedings, the commission generally authorizes the severance of rate-

case expenses into a separate proceeding. State Agencies commented that while this allows costs 
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to be fully explored through the ordinary discovery process, parties can and should retain the 

ability to settle rate-case expenses as part of a total rate-case resolution. 

 

The Alliance stated that it believes that the current process, where the commission defers the 

review of rate expenses to a later proceeding, has worked well.  The Alliance commented that the 

current process allows the parties and the fact finder to focus on completing the rate case, rather 

than simultaneously reviewing the rate-case expenses as well; furthermore, the final tally of the 

rate-case expenses for the proceeding before the commission is not available until well after the 

record is closed, given that parties file briefs, exceptions, and motions for rehearing. The 

Alliance suggested that should the commission move to a process where rate-case expenses are 

evaluated in the proceeding in which they are incurred, the commission should revisit its current 

practice of not allowing recovery of estimated rate-case expenses.  TML agreed with this point. 

 

Oncor Cities commented that the commission’s current practice is to consider parties’ rate-case 

expense requests in a severed proceeding, separate from the underlying rate case, and that since 

2011, municipalities are not permitted to recover amounts that are estimated to be necessary to 

complete a case or to participate in the appellate process.  Oncor Cities commented that under 

the prior practice, rate-case expenses were an issue in the actual rate case, with the commission 

quantifying an estimate for municipal intervenors to complete the case (and participate in any 

appeals) subsequent to a specified quantification date. Oncor Cities commented that intervenors 

in such cases did not receive any of the estimated reimbursement amounts until the associated 

work was performed and the invoices were submitted to the utility; instead, the estimate 

represented a budget for that work that was found to be reasonable in the underlying rate case.  
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Oncor Cities expressed its continued support for this pre-2011 approach to quantifying rate-case 

expenses, and stated that, provided that municipal intervenors may quantify a cost estimate for 

work completed after the rate-case expense quantification date, this approach results in no further 

litigation of parties’ rate-case expenses and resolves all related issues in one proceeding.  Oncor 

Cities submitted that the current practice of severing expenses into a separate proceeding 

conducted after the underlying rate case prolongs litigation and increases parties’ expenses, and 

it provides no feasible means of recovery of the cost of municipal intervenors’ participation in 

the appellate process, a cost which is recoverable pursuant to PURA §33.023(a)(2).  Oncor Cities 

stated that without quantification of a reasonable estimate for such work, municipal intervenors 

must wait until the utility’s next rate case to seek recovery of their appellate expenses related to 

the utility’s last case, and in the current era of the commission, the time between rate cases can 

be significant, leaving municipal intervenors no means to recover the cost of appealing those 

cases in the intervening time.  Oncor Cities noted that instances of municipalities initiating a rate 

case via a show cause proceeding are relatively rare, consisting of approximately four such cases, 

and if municipal intervenors would otherwise be required to wait a number of years between rate 

cases filed by the utility that serves them, those municipalities might be compelled to initiate rate 

cases simply to recover their reasonable rate-case expenses from the utility’s prior case.  Oncor 

Cities stated that quantification of reasonable rate-case expenses during the underlying rate case, 

and allowance of an estimate, is preferable to this costly and involved route.   

 

LCRA and Water IOUs stated that while they believe the better practice is to require that rate-

case expenses be evaluated in the proceeding in which they are incurred, it is not necessarily 

always the best approach.  Water IOUs recommended that the commission refrain from making 
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this a requirement in the rule.  LCRA stated that this general approach has been followed in its 

three most recent rate cases and has worked efficiently, but noted that in two of these three cases, 

the commission also authorized consideration of certain rate case related expenses in a future rate 

proceeding to the extent these rate-case-related expenses were incurred after a specific date 

established by the commission.  LCRA and Water IOUs commented that despite what may be 

considered a better practice, unforeseen circumstances may require the consideration of rate-case 

expenses not previously authorized and a utility should be given the opportunity to demonstrate 

in a separate proceeding—however difficult that may be—that its rate-case expenses are 

reasonable.  LCRA stated that the commission should not enact a hard and fast rule that 

precludes consideration of post-hearing rate-case expenses. 

 

Mr. Baron commented that the commission should consider the converse of the approach 

indicated in the question—that is, the commission should direct that rate-case expenses be 

evaluated in a follow-up proceeding unless the commission authorizes otherwise.  TML agreed 

with this point, and the Alliance commented that the commission should retain the option of 

reviewing rate-case expenses in a separate proceeding once all the rate-case expenses are 

quantifiable. 

 

Joint Utilities responded “no” to the question, stating that rate-case expenses can be incurred in 

proceedings before municipal regulators, in cases before the commission, or in courts on appeal 

of rate decisions.  Joint Utilities noted that, as discussed in Oncor, PURA provides for recovery 

of reasonable rate-case expenses in each of these scenarios, and while some rate-case expenses 

incurred at the commission can be evaluated in the proceeding in which they are incurred 
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(although sometimes even those expenses are intentionally severed for consideration at a later 

time), some rate-case expenses are not available for review by the commission until they are 

presented in a later proceeding—as is the case in municipal proceedings that do not get appealed 

to the commission (which was the subject of the Oncor case), or in appeals of rate decisions to 

the courts (that may or may not result in a remand proceeding where those expenses can be 

reviewed).   

 

Joint Utilities submitted that the simplest solution to address the various scenarios in which 

reasonable rate-case expenses can be incurred is for the commission to include language in the 

proposed rule that allows a utility to either seek recovery of rate-case expenses in the proceeding 

in which they were incurred or create a regulatory asset for those expenses and defer cost 

recovery until the next general rate case or a proceeding brought solely to review rate-case 

expenses.  Joint Utilities opined that this approach would allow utilities the opportunity to 

recover their reasonable rate-case expenses regardless of the scenario in which they were 

incurred, consistent with Oncor and PURA. 

 

El Paso commented that the commission should reject Joint Utilities’ proposal for a regulatory 

asset, and argued that if the utility takes the position that it will not reimburse the municipality 

until a finding of reasonableness by the commission, that municipality can be left waiting years 

for a proceeding to finish and get reimbursed.  El Paso stated that under Joint Utilities proposal, 

the utility earns a return on the time value of its funds, but the municipalities are left waiting, 

with no compensation for the wait. 
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The REP Group did not take a position on whether the commission should evaluate rate-case 

expenses in the original proceeding or authorize a future docket for their consideration, but stated 

that if the commission chooses to authorize the consideration of such expenses in a future 

proceeding, the filing utility should be required to provide adequate notice of the resulting rate-

case expenses.  The REP Group recommended that the affected utility provide notice to REPs of 

the approved rates not later than the 45th day before the date the rates take effect, as a 45-day 

notice requirement will allow REPs to incorporate the new rate-case expense amount into their 

invoices to end-use customers.  The REP Group noted that 45 days has been generally 

recognized in commission rules as providing a sufficient amount of time for to REPs to adjust 

business processes and prices to incorporate rate revisions.  The REP Group additionally 

commented that the time periods in which changes in rates for rate-case expense can take effect 

should be limited, and that any approved rate-case expenses should be implemented on a semi-

annual basis at most.  The REP Group stated that a limitation of rate-case expense 

implementation to a semi-annual basis would help limit the number of times that a REP may 

revise its rates as a result of changes to the rate schedule of a utility, and suggested that the 

appropriate schedule for any rate-case expense adjustments would be March l and September l, 

consistent with the regularly scheduled semi-annual Transmission Cost Recovery Factor (TCRF) 

updates. 

 

Commission response 

The commission declines at this time to mandate that rate-case expenses be evaluated in the 

proceeding in which they are incurred.  Conversely, the commission also declines to adopt 

the comment by Mr. Baron that the commission direct recovery of rate-case expenses in a 
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follow-up proceeding unless the commission otherwise authorizes.  The commission agrees 

with the comments of a number of parties that the issue of whether rate-case expenses 

should properly be considered in the same proceeding or in a separate, future proceeding 

depends on the specific circumstances of the request.  Accordingly, the commission declines 

to adopt any changes to the published rule that would limit its general flexibility in 

addressing the appropriate process of reviewing and awarding rate-case expenses.  

 

The commission also declines to adopt Joint Utilities’ proposal to amend the published rule 

to authorize the creation of a regulatory asset for those expenses and defer cost recovery 

until the next general rate case or a proceeding brought solely to review rate-case expenses.  

The commission agrees with El Paso that such a mechanism could potentially allow utilities 

to earn a return on the time value of its funds while potentially delaying municipalities 

from recovering their own reasonable rate-case expenses with similar interest.  The 

commission also reiterates that it retains the authority to authorize the creation of these 

types of regulatory assets if the circumstances warrant, but does not conclude that a 

general rule is appropriate at this time. 

 

4. Is it appropriate for intervening municipalities to be subject to P.U.C. SUBST. R. 
§25.245(d)(3)(B) as proposed? 

 

El Paso, State Agencies, Oncor Cities, the Alliance, and Houston responded “no” to this 

question.  El Paso, Houston, and the Alliance noted that because the municipality has the 

obligation to evaluate all the issues in a proceeding, such a rule would controvert the statutory 

responsibility of the municipalities.  El Paso additionally commented that the complexity of the 
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case as well as the determination of rate-case expenses will actually cause more expenses that 

must be tracked issue-by-issue.  State Agencies and Oncor Cities commented that tying 

municipal rate-case expenses to success in achieving a specific outcome runs counter to PURA, 

and that the legislature has determined that municipal regulatory authorities should be provided 

with resources to review a rate filing and shall be entitled to have their reasonable expenses 

reimbursed.  State Agencies, Houston, and Oncor Cities noted that restricting a municipality’s 

ability to be reimbursed for its costs of reviewing and litigating its position would put it at a 

disadvantage that the legislature did not intend, with Oncor Cities further noting that the rule 

would penalize cities merely for losing issues in a case.  Houston further noted that the rate-case 

expenses borne by ratepayers are typically minimal compared to the benefits achieved through 

municipal intervention. 

 

The Alliance commented that municipalities do not control the issues raised by a utility, but 

respond to the proposed increases, and that penalizing the municipalities for trying to minimize 

increased costs for ratepayers is unfair.  The Alliance stated that a more equitable approach is to 

maintain the status quo, where the finder of fact decides on a fact-specific basis whether the 

municipalities’ rate-case expenses are reasonable. 

 

Mr. Baron responded that the proposed subsection (d)(3)(B) is not needed and should be omitted 

if the rule requires utilities and municipalities to track their actual rate-case expenditures by 

issue.  Mr. Baron stated that if a municipality unreasonably litigates an issue with no reasonable 

basis in law, policy, or fact, the municipality’s litigation expenses can and should be disallowed.  
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El Paso expressed general agreement with these points, and stated that a municipality’s expenses 

should not be subject to the formulaic concepts in proposed subsection (d). 

 

Joint Utilities, LCRA, and Water IOUs responded “yes” to this question, although these 

commenters expressed the position that subsection (d) should not be adopted.  These commenters 

stated that if the commission adopts subsection (d), it and all other provisions in the rule should 

be applied equally to utilities and municipalities.  Joint Utilities noted that, consistent with 

PURA, the Oncor decision establishes that both utilities and municipalities are entitled to recover 

their reasonable rate-case expenses.  Joint Utilities further commented that although PURA 

provides that utilities “may” recover their reasonable expenses, the court in Oncor interprets 

PURA as requiring that utilities be allowed to recover those expenses pursuant to the mandate in 

PURA §36.051 that utilities shall recover their overall revenues necessary to earn a return over 

their reasonable and necessary expenses.  Joint Utilities stated that there is therefore no 

distinction between utilities and municipalities under PURA once reasonableness is established, 

and there should be no distinction under the commission’s rules in determining the 

reasonableness of those expenses. 

 

Commission response 

As discussed in the commission’s response to comments on subsection (b) below, the 

commission concludes that it is appropriate for utilities and municipalities to track their 

rate-case expenses by issue and provide, as part of their application to recover rate-case 

expenses, the specific issue or issues in the rate case and the amount of rate-case expenses 

reasonably associated with each issue.  The commission further agrees with the comments 
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of Mr. Baron that the proposed subsection (d)(3)(B) is generally not needed in such 

circumstances.  The commission disagrees, however, that such a provision is not needed 

altogether.  Instead, as discussed more fully below, the commission revises the rule such 

that the Issue Specific Method, as set forth in subsection (d)(3)(B), may be applied to a 

municipality only in those circumstances in which the commission finds a disallowance of 

certain municipal rate-case expenses is appropriate and the municipality has failed to 

specify the amount of rate-case expenses reasonably associated with that particular issue or 

issues. 

 

The commission disagrees with those commenters that suggest that applying the Issue 

Specific Method to municipalities would controvert the statutory responsibility of 

municipalities in rate proceedings.  The commission again notes that the Issue Specific 

Method may only be applied in circumstances in which a municipality has both 

unreasonable expenses and has failed to specify the amount of rate-case expenses 

reasonably associated with the particular issue or issues for which the commission has 

determined a disallowance is appropriate.  Further, in evaluating the reasonableness of a 

party’s rate-case expenses, the rule, as revised, explicitly directs the presiding officer to 

consider the relevant factors listed in subsection (b) and any other factor shown to be 

relevant in a proceeding.  As such, municipalities remain free under the commission’s rule 

to argue in each proceeding that their expenses were reasonable given their statutory 

obligations or the nature of the utility’s particular filing.  Finally, the commission notes 

that the Issue Specific Method is discretionary, and the commission anticipates that it will 
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be applied solely in circumstances in which the application of this methodology will result 

in the disallowance of unreasonable municipal rate-case expenses. 

 

The commission also disagrees with State Agencies and Oncor Cities that the application of 

subsection (d)(3)(B) to a municipality would violate PURA §33.023(b), which states that 

municipalities shall be entitled to have their reasonable rate-case expenses reimbursed.  As 

discussed above, the Issue Specific Method would only be applied to a municipality in the 

quantification of unreasonably incurred rate-case expenses in situations in which the 

municipality failed to specify the issue or issues with which those rate-case expenses were 

reasonably associated.  Conversely, subsection (d)(3)(B) would not be used to disallow any 

reasonable rate-case expenses.  Accordingly, the commission finds that subsection (d)(3)(B), 

as adopted by the commission, is consistent with PURA §33.023(b). 

 

The commission further agrees with other commenters such as the Alliance that the 

commission’s rule should require the determination on a fact-specific basis whether a 

municipality’s rate-case expenses are reasonable.  Again, the rule as adopted retains the 

commission’s flexibility in evaluating the reasonableness of a municipality’s rate-case 

expenses in each proceeding.  At the same time, however, the rule as adopted also puts 

those municipalities on notice that municipal rate-case expenses could potentially be 

subject to reductions based on the value of specific issues in a proceeding if the 

municipalities fail to present sufficient evidence under the adopted subsection (b)(6) for the 

commission to determine the issue or issues with which their unreasonable rate-case 

expenses were reasonably associated.  The commission agrees with Joint Utilities, LCRA, 
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and Water IOUs that it is appropriate for the commission to retain the discretion to apply 

the Issue Specific Method to requests filed by municipalities, as well as utilities, in these 

circumstances. 

 

Comments on Specific Sections of the Rule 

Section (a)  Application. 
This section applies to municipalities and utilities requesting recovery of or reimbursement 
for rate-case expenses pursuant to Public Utility Regulatory Act (PURA) §33.023 or 
36.061(b)(2).  
 
Mr. Baron suggested the reference in subsection (a) of the proposed rule to PURA §33.023 

should specifically reference subsection (b) of that section of PURA and suggested restating the 

first sentence of the subsection to read as follows:  “This section applies to electric utilities 

requesting recovery of expenses for ratemaking proceedings (rate-case expenses) pursuant to 

Public Utility Regulatory Act (PURA) §36.041(b)(2) and to municipalities requesting 

reimbursement for rate-case expenses pursuant to PURA §33.023(b).”  Mr. Baron further 

commented that his proposal to provide “rate-case expenses” as a defined term would clarify that 

the term “rate-case expenses” refers specifically to expenses incurred in ratemaking proceedings, 

a term that is defined in PURA §11.003(17).  Mr. Baron also commented that subsection (a) 

should be modified to clarify that the new rule will apply to rate-case expenses incurred in rate 

cases initiated on or after 90 days following the date on which the rule is adopted in order to 

provide parties with adequate advance notice of the rule’s requirements.   

 

State Agencies responded that Mr. Baron’s suggested 90-day delay for applying the rule is 

unwarranted.  State Agencies commented that the commission’s order in Application of Entergy 

Texas, Inc. for Rate Case Expenses Pertaining to Docket No. 39896, Docket No. 40295 (Docket 
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No. 40295) and the rulemaking process leading up to publication of this proposed rule indicate 

that utilities and municipalities have already been on notice regarding the proposed rule.   

 

Commission response 

The commission agrees with Mr. Baron that the reference in subsection (a) of the proposed 

rule to PURA §33.023 should properly reference subsection (b) of that section of PURA.  

The commission also adopts Mr. Baron’s more precise statement of the entities affected by 

the new rule and the applicable provisions of PURA by striking the sentence in the 

published version of subsection (a) and replacing it with the following sentence: “This 

section applies to utilities requesting recovery of expenses for ratemaking proceedings 

(rate-case expenses) pursuant to Public Utility Regulatory Act (PURA) §36.061(b)(2) and to 

municipalities requesting reimbursement for rate-case expenses pursuant to PURA 

§33.023(b).”  As recommended by Mr. Baron, the commission finds that this change 

clarifies that the term “rate-case expenses” refers specifically to expenses incurred in 

ratemaking proceedings, a term that is defined in PURA §11.003(17).   

 

The commission declines to adopt any other proposed changes to this section.  The 

commission agrees with State Agencies that an additional 90-day delay after the effective 

date of this rule is unnecessary to put parties on notice regarding the new rule’s 

requirements.  Additionally, the commission notes that the proposed rule will only apply to 

applications filed after the effective date of the rule and will not be applied retroactively.   

 

Section (b)  Requirements for claiming recovery of or reimbursement for rate-case 
expenses. 
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In any rate proceeding, a utility or municipality requesting recovery of or reimbursement 
for its rate-case expenses pursuant to PURA §33.023 or §36.061(b)(2) shall have the burden 
to prove the reasonableness of such rate-case expenses by a preponderance of the evidence.  
In order to establish its rate-case expenses, each utility or municipality shall detail and 
itemize all rate-case expenses and shall provide evidence, verified by testimony or affidavit, 
showing the reasonableness of the cost of all professional services, including but not limited 
to: 
 

Mr. Baron recommended changes to subsection (b) that would define how a utility or 

municipality would establish its prima facie case.  Mr. Baron also proposed deleting “In any rate 

proceeding” and “pursuant to PURA §33.023 or 36.061(b)(2)” from the first sentence of 

subsection (b) as published and to restate the second sentence as follows:  “To establish its prima 

facie case, each utility or municipality shall detail and itemize all rate-case expenses for which 

recovery or reimbursement is requested, including but not limited to costs for attorney and other 

professional services, lodging, meals and beverages, and transportation.”  Mr. Baron proposed 

further changes to the third sentence of this paragraph to delete “including but not limited to” and 

replace it with the following language:  “The evidence shall address”  Mr. Baron commented that 

these changes would clarify that a utility or municipality must present evidence addressing, at a 

minimum, the issues listed in subsection (b). 

 

Mr. Baron further commented that a more complete list of the evidence that must be provided to 

determine reasonableness and allowed expenses should be consolidated from subsections (b) and 

(c) into one subsection.  Mr. Baron commented that some references to relevant evidence appear 

in subsection (b) while some appear in subsection (c).  Mr. Baron proposed to better specify in 

subsection (b) the list of issues that an application must address.  Specifically, Mr. Baron’s 

proposed subsection would instruct the municipality or utility to provide evidence addressing (1) 

the extent of responsibilities assumed by the attorney or other professional in the rate case; (2) 
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the time and labor required and expended by the attorney or other professional; (3) the rates or 

other consideration paid to the attorney or other professional for the services rendered; (4) the 

benefits to the client from the services rendered; and (5) the nature and scope of the rate case, 

including the size of the utility and number and type of customers served, the amount of money 

or value of property at stake, the novelty and complexity of the issues addressed, the amount of 

discovery, and the occurrence and length of a hearing.  As discussed below, Mr. Baron proposed 

retaining subsection (c) as a list of bases for the presiding officer to recommend a disallowance. 

 

Joint Utilities replied that they are not opposed to Mr. Baron’s revisions that clarify the rule by 

appropriately focusing on the evidence presented, the parameters of the reasonableness inquiry, 

and the calculation of disallowances based strictly on the amount of expenses actually incurred 

and shown to be reasonable and necessary by the record evidence as applied to the factors and 

criteria in subsections (b) and (c) with changes to certain provisions of his proposed rule 

language.   

 

OPUC also replied that by revising the language to state that the utility or municipality 

establishes its prima facie case by submitting certain evidence, Mr. Baron’s proposal essentially 

shifts the burden of proof from the utility or municipality to the other parties to show that certain 

rate-case expenses should not be recovered.  OPUC argued that this momentous shift is poor 

public policy in that it removes part of the incentive for the utility or municipality to submit 

thorough, comprehensive evidence of its expenses; instead the utility or municipality could 

merely show that it has met the minimum requirements to submit some evidence on each factor, 

regardless of its adequacy, and the burden would then be on the other parties to point out the 
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deficiencies.  OPUC pointed out that Mr. Baron’s proposed change is contrary to the direction 

taken in recent commission cases where it has requested more information from the parties on 

expenses, indicating that sufficient information is not initially being submitted. 

 

State Agencies replied that Mr. Baron’s significant changes to the commission’s proposed rule 

would effectively neutralize the meaningful review that the proposed rule was designed to 

effectuate and that his revisions, taken as whole, would detrimentally restrict the discretion of the 

commission to review rate-case expenses that will ultimately be borne by ratepayers.  State 

Agencies argued that Mr. Baron’s suggested revisions to subsection (b) first act to shift the 

burden of proof by establishing (without explanation) what amounts to a presumption that rate-

case expenses are reasonable, a “prima facie” case achievable simply through filing a laundry list 

of information along with an affidavit, with no presiding officer determining whether the 

preponderance-of-evidence standard has been met.  State Agencies pointed out that having set up 

a “prima facie case” presumption, Mr. Baron’s subsequent revisions narrow the reasons that a 

presiding officer may rely upon to review and disallow any of the costs included in the “prima 

facie case” and that these revisions simultaneously raise the ratepayers’ burden of proof. 

 

State Agencies noted that as an example, under Mr. Baron’s proposal, travel-related expense can 

be disallowed only if “extreme or excessive,” notwithstanding any evidence that it was 

unnecessary to use higher cost alternatives because lower cost alternatives were readily 

available.  State Agencies commented that none of Mr. Baron’s proposals, limited only to 

reviewing the reasonableness of costs,  incorporate the essential analysis of whether claimed 

rate-case expenses were also necessary for participation in a rate case and that in any event, 
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customers’ responsibilities for costs should generally be far below that which rises to the level of 

“extreme or excessive.”  State Agencies argued that substitution of Mr. Baron’s proposal for the 

commission’s would not be in the public interest, because his revisions create a presumption that 

costs are reasonable and heighten the standard of evidence required for disallowance while also 

infringing on the commission’s discretion to assess whether rate-case expenses are both 

reasonable and necessary, and the flexibility to address disallowances as the facts of a particular 

case may warrant. 

 

With respect to subsection (b), the Joint Utilities recommended deleting Mr. Baron’s proposed 

subsection (b)(5)(A), which lists “the size of the utility and number and type of customers,” on 

the basis that a utility’s size or customer count has no bearing on the reasonableness or necessity 

of the expenses incurred.   

 

Mr. Baron further proposed that subsection (b) would include an additional sentence requiring 

that documents and other evidence be organized and detailed to enable a determination of the 

amount of expenses incurred for each major issue litigated in the rate case.  Mr. Baron noted that 

such a requirement would provide accuracy in the event the commission were to disallow 

litigation costs related to a specific issue.  Mr. Baron noted that, for example, if this information 

had been presented in Docket No. 40295, it would not have been necessary for the commission 

to resort to the application of the Issue Specific Method. 

 

Joint Utilities requested that, if the commission chooses to require that documents and other 

evidence be organized and detailed to enable a determination of the amount of expenses incurred 
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for each major issue litigated in the rate case, that the commission limit this provision by 

inserting the phrase “to the extent practical.” 

 

Houston replied that it recognizes and appreciates the concerns Mr. Baron’s proposed record-

keeping requirement attempts to address, but that the recommendation presents a concern 

because requiring such a level of detail in each instance would be extremely burdensome and is 

not practical.  Houston expressed concern that the proposed record keeping-requirement would 

potentially increase rate-case expenses and that due to the often abbreviated time-frame for 

review, requiring the allocation of additional time to record keeping, above and beyond the 

current level, would potentially interfere with the municipality’s ability to conduct a 

comprehensive review of the rate filing package. Houston argued that the proposal does not 

consider that many activities are not related to a specific issue (e.g., reading the filing), and that 

some efforts do not always result in an issue being raised for litigation purposes (e.g., an issue 

turns out to be cost ineffective to pursue further or there is insufficient time available to 

adequately develop the issue).  Houston further noted that the time to retain attorneys and 

consultants, review the filing, identify potential issues, develop information requests, review 

responses, perform analyses and develop written testimony is very limited due to the schedules 

mandated by state law and if attorneys and consultants are required to allocate time for each 

major issue during the review and analysis of a rate filing package, the potential result is a less 

comprehensive review and an increase in overall rate-case expenses.  Houston pointed out that 

Mr. Baron’s comments do not identify, nor is Houston aware of, any meaningful historical 

problem in this area applicable to the municipal regulator.  
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Oncor Cities replied that Mr. Baron’s proposal is unnecessary, costly, and nearly impossible to 

accurately implement because not all time is spent by attorneys or even experts working on 

discrete issues in isolation and that large amounts of time are required to perform work not 

directly linked to a specific, major issue.  Oncor Cities cited examples like an expert reviewing a 

utility’s rate filing package in its entirety before issues are even fully developed or an expert 

preparing basic discovery requests to ask for clarification or supporting documentation for 

portions of the rate filing package.  Oncor Cities pointed out similar examples for attorneys 

performing work not associated with particular substantive issues like preparation of lists of 

issues, negotiating procedural schedules, attending prehearing conferences, conducting 

settlement negotiations, and counseling intervenor cities on their exercise of original jurisdiction 

prior to consolidation of the city-level case with the associated commission appeal.  Oncor Cities 

argued that even in other more issue-oriented tasks, parceling out total time spent into specific 

issue categories would be burdensome, such as attempting to track time spent on a wide-ranging, 

day-long deposition of an expert that addresses a number of issues.  Oncor Cities noted that 

many ratemaking issues are complex and interconnected, and it would be difficult if not 

impossible to determine how to divide up the associated time spent.  For those reasons, Oncor 

Cities recommended against the adoption of Mr. Baron’s proposal on this point. 

 

El Paso replied that Mr. Baron seeks to impose a requirement that is inconsistent with the type of 

review that must be accomplished by municipalities, or for that matter, the process by which a 

utility assembles a case.  El Paso noted that the municipality is presented with a rate case filing 

that includes the testimony of many witnesses, a large number of schedules and many volumes of 

material that must be reviewed as a part of its analysis of the case.  El Paso argued that the 
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matters that may need to be more carefully evaluated, and perhaps disallowed, are often not 

evident until such time as the discovery process is far along and that Mr. Baron’s proposal does 

not limit expenses, but instead it makes the process of record keeping more difficult and will add 

to the expense if adopted. El Paso stated that the reasonableness question has arisen in potential 

detail in instances in which an argument or position may have been brought in violation of 

SOAH Rule §155.303, should that occur and that for the same reasons that proposed subsection 

(d) should not be adopted, Mr. Baron’s proposed amendment to subsection (c) should not be 

adopted. 

 

LCRA opposed Mr. Baron’s proposal for several reasons, the first of which was that while some 

issues can be considered “major” from the beginning of a rate case, others become “major 

issues” when other parties choose to litigate them later in the course of the proceeding, and so a 

utility may not be able to organize its rate-case expenses at the beginning of a case in a manner 

that is consistent with the issues that ultimately become “major” issues only after litigation 

begins.  LCRA also replied that requiring that every person who works on a rate case to record 

his or her time by issue would affect the number of time records that would need to be kept and 

increase the chances that a legitimate expense could be waived or forfeited simply because it was 

misfiled in the wrong category or given a more general description.  LCRA argued that not only 

is it unreasonable to require the amount of effort necessary to describe activities by “major 

issue,” but mandating such detailed information on invoices, and then requiring that those 

invoices be filed or produced in discovery during a case could provide a roadmap to counsel’s 

litigation strategy by providing a window into the time and effort a party’s outside counsel or 

experts are spending on certain issues while the those issues are still being adjudicated.  LCRA 
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stated that this is inappropriate and the commission should reject recommendations that 

documents and evidence related to rate-case expenses be kept by issue. 

 

Water IOUs replied that Mr. Baron’s proposal is impractical, unwieldy, and unworkable since 

multiple issues are often worked on simultaneously. 

 

State Agencies replied that Mr. Baron inaccurately perceives that the utility’s problem in Docket 

No. 40295 was simply the failure to document specific costs for specific issues “because the 

utility lacked notice of any requirement to segregate costs by issue.”  State Agencies argued that 

this issue-allocation becoming part of the “prima facie case” that Mr. Baron proposed has a 

surface appeal.  State Agencies noted that the primary objective of such record-keeping is 

expressly stated by Mr. Baron: to “obviate the need” for the commission to use an important tool 

in the exercise of its discretion, the “Issue Specific” method in subsection (d) of the proposed 

rule.  However, State Agencies stated that, leaving aside the practical problems of whether and 

how that could be done, this record-keeping exercise plainly would increase rate-case expenses.   

 

OPUC recommended deleting or limiting the provision allowing expenses to be proven or 

verified by affidavit.  OPUC pointed out that if the costs supported by affidavit become an issue, 

allowing affidavits to suffice as support impairs the other parties’ ability to question the sponsor 

of the evidence through discovery and cross-examination and that under the Texas Rules of 

Evidence, affidavits are hearsay. OPUC recognized that there may be circumstances in which 

affidavits might prove useful, for instance if the commission wishes to allow the use of affidavits 

in order to increase the efficiency of the process and reduce costs. OPUC commented that the 
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rule should include a provision allowing parties who contest the evidence verified by affidavit to 

have discovery answered by the affiant or an expert witness and be allowed to cross-examine the 

affiant or an expert witness who can adopt the statements made by the affiant.  OPUC suggested 

that in the alternative, the rule could include a provision allowing for verification by affidavit 

when the rate-case expense request is unopposed. 

 

Joint Utilities commented that they support language in the rule that allows a utility or 

municipality to support its evidence by affidavit but that they do not oppose a requirement that 

the affiant be made available for cross-examination. 

 

Commission response 

 

Comments relating to the burden of proof in rate-case expense proceedings 

 

The commission declines to adopt the additional language proposed by Mr. Baron that 

relates to the establishment of a prima facie case for the recovery of rate-case expenses.  

The commission agrees with OPUC and State Agencies, which stated that Mr. Baron’s 

proposed language shifts the burden of proof from the utility or municipality to the other 

parties to show that certain rate-case expenses should not be recovered.  The commission 

agrees with OPUC and State Agencies that Mr. Baron’s proposed changes could unduly 

restrict the commission’s discretion to consider the full range of evidence necessary to 

evaluate the reasonableness of a particular request for the recovery of rate-case expenses 

by in essence establishing a limited list of evidence necessary to present a “prima facie” 
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case.  The result would be to shift the burden to parties challenging the reasonableness of 

particular expenses and potentially preclude the commission from disallowing certain items 

that have met the threshold test but would be unreasonable upon full consideration of all 

relevant evidence.   

 

The commission instead adopts the following sentence in place of the second sentence of 

subsection (b) of the published rule:  “A utility or municipality seeking recovery of or 

reimbursement for rate-case expenses shall file sufficient information that details and 

itemizes all rate-case expenses, including, but not limited to, evidence verified by testimony 

or affidavit, showing,” which, as discussed below, will be followed by a list of evidence that 

must be presented in order for an application to be considered to be sufficient for further 

processing.  The commission finds that this change specifies clearly that the burden of 

proof to establish the reasonableness of particular rate-case expenses is not shifted away 

from the party requesting recovery of or reimbursement for its rate-case expenses and 

better notifies parties of the evidence necessary to constitute a sufficient application.  While 

recognizing the comments provided by parties who indicated that some of the language 

proposed by Mr. Baron was unduly restrictive, the commission finds that adoption of this 

provision does not restrict the commission’s discretion.  The commission notes that 

subsection (b) as adopted now merely lists the evidence that must be presented in a 

complete application, but subsection (c) states that the presiding officer shall consider all 

relevant factors, including those not listed in subsection (b).  
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New criteria adopted in subsections (b)(1)-(5) 

 

The commission finds that many of Mr. Baron’s proposed changes to the list of evidentiary 

requirements in subsection (b) are meritorious.  Mr. Baron proposed deletion of the list 

present in the published version of subsection (b) and adoption of his proposed list of 

evidentiary requirements.  Mr. Baron’s proposed list would instruct the municipality or 

utility to provide evidence addressing (1) the extent of responsibilities assumed by the 

attorney or other professional in the rate case; (2) the time and labor required and 

expended by the attorney or other professional; (3) the rates or other consideration paid to 

the attorney or other professional for the services rendered; (4) the benefits to the client 

from the services rendered; and (5) the nature and scope of the rate case, including:  (A) 

the size of the utility and number and type of customers served, (B) the amount of money 

or value of property at stake, (C) the novelty and complexity of the issues addressed, (D) 

the amount of discovery, and (E) the occurrence and length of a hearing.   

 

The commission adopts item (1) from Mr. Baron’s proposed list but rewords it to state “the 

nature, extent, and difficulty of the work done by the attorney or other professional in the 

rate case” in order to better reflect the range of factors regarding which evidence should be 

submitted.  The commission adopts item (2) from Mr. Baron’s proposed list.  The 

commission also adopts item (3), but, for the same reasons discussed regarding subsection 

(c)(1) of the proposed rule, the word “rates” is changed to “fees.”  Additionally, the 

commission adopts item (5) as proposed by Mr. Baron but changes “the amount of 

discovery” to “the amount and complexity of discovery” in order to better clarify that both 
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the amount and complexity of discovery are both relevant factors for the presiding officer’s 

consideration.   

 

The commission agrees with Mr. Baron, who stated that that these changes consolidate into 

one subsection a more complete list of the evidence that must be provided relating to the 

factors that will be considered.  The commission finds that the revised evidentiary 

requirements require the presentation of all of the factors listed in the rule as published, 

except for the issue of the benefits to clients from the services rendered, but explains in 

better detail and with more clarity precisely which issues a complete application will 

address. 

 

Additionally, the commission declines to include in the first two sentences of subsection (b) 

Mr. Baron’s proposed language referring to costs for attorney and other professional 

services, lodging, meals and beverages, and transportation.  Instead, the commission inserts 

the requirement to present evidence regarding costs for attorney and other professional 

services, lodging, meals and beverages, and transportation as subsection (b)(4) in order to 

more clearly communicate to parties that each of these categories of expenses is an issue 

that must be addressed in a party’s application.  This clarification aids in the achievement 

of the commission’s goal of providing clear evidentiary standards and specific criteria for 

the review and determination of the reasonableness of rate-case expenses. 

 

State Agencies commented that none of Mr. Baron’s proposals, limited only to reviewing 

the reasonableness of costs,  incorporate the essential analysis of whether claimed rate-case 
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expenses were also necessary for participation in a rate case.  As discussed above, PURA 

provides an overall “reasonableness” standard for rate-case expense recovery.  The rule as 

adopted complies with the “reasonableness” standard required by PURA.  The commission 

expects that nearly all unnecessary expenses will be found to have been unreasonably 

incurred using the criteria provided by the rule and will be appropriately disallowed.  

Accordingly, the commission disagrees with State Agencies’ contention that those proposed 

evidentiary criteria, as adopted by the commission, are not in the public interest. 

 

Requirement that rate-case expenses be reasonably segregated by issue 

 

The commission has determined that it is appropriate to adopt the requirement that the 

rate-case expenses are tracked and identified according to each litigated issue from the 

underlying rate case with which they are reasonably associated, as proposed in Mr. 

Baron’s comments.  The commission finds that adoption of this requirement will aid in the 

efficient processing of rate-case expense proceedings and will decrease the likelihood that a 

methodology, such as those found in subsection (d) of the adopted rule, will be required.  

The commission finds that, in most cases, the calculation of the disallowance of specific 

rate-case expenses should be based directly upon the amount of rate-case expenses found to 

be unreasonably incurred.  This goal is more likely achieved following the adoption of this 

provision.  Although Mr. Baron proposed a new sentence following the list of factors in 

subsection (b) that would state this requirement, the commission opts to insert this 

provision as subsection (b)(6) of the adopted rule.  The commission finds that inclusion of 

this provision as part of the list of evidence that must be provided by a utility or 
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municipality further clarifies that a sufficient application must include evidence necessary 

to associate rate-case expenses with each litigated issue from the underlying rate case.  The 

commission finds that including all of the evidentiary requirements for a complete 

application in a single list aids in the efficiency of administration of the rule.  Accordingly, 

the commission adopts a new subsection (b)(6), which states that the evidence presented 

with a request for rate-case expenses must show the specific issue or issues in the rate case 

and the amount of rate-case expenses reasonably associated with each issue.   

 

The commission disagrees with parties, such as Houston, Oncor Cities, El Paso, LCRA, 

Water IOUs, and State Agencies, who stated that the requirement to comply with 

subsection (b)(6) is unduly burdensome or that adoption of this provision would increase 

litigation costs by imposing more burdensome requirements for tracking rate-case 

expenses.  The commission disagrees that this requirement imposes an undue burden and 

emphasizes the flexibility that should be used when determining which issues in an 

underlying rate case merit having their associated rate-case expense amounts specified.  

For example, clearly some issues contain sub-issues that are not significant enough to 

warrant requiring a party to further subdivide its rate-case expense request.  The 

commission expects that the presiding officer will require a reasonable but not burdensome 

level of detail when conducting a proceeding.  The commission also emphasizes the broad 

discretion granted to the presiding officer when conducting a proceeding in which recovery 

of or reimbursement for rate-case expenses may be awarded.  The commission notes that 

the rule should be interpreted to provide the presiding officer all necessary flexibility when 

determining whether a failure to provide sufficient evidence pursuant to subsection (b)(6) 



PROJECT NO. 41622  ORDER PAGE 61 OF 150 

 

of the adopted rule should result in a finding that the application is not sufficient for 

further processing.  In addition, the presiding officer is authorized to recommend a 

disallowance calculated pursuant to subsection (d)(3) of the adopted rule.  The commission 

also notes that other courts in Texas have imposed a similar obligation on litigants. For 

example in Tony Gullo Motors I, L.P. v. Chapa, 212 S.W.3d 299 (Tex. 2006), because 

litigation costs may be recoverable for one issue but not another issue within the same 

proceeding, the Supreme Court of Texas stated that “claimants have always been required 

to segregate fees between claims for which they are recoverable and claims for which they 

are not.”  Id. at 311.  Accordingly, the commission finds that adoption of subsection (b)(6) 

will provide for better efficiency in the processing of rate-case expense proceedings while 

allowing the presiding officer the flexibility necessary to avoid unduly burdening any party. 

 

Joint Utilities also requested that, if the commission chooses to require that documents and 

other evidence be organized and detailed to enable a determination of the amount of 

expenses incurred for each major issue litigated in the rate case, that the commission limit 

this provision by inserting the phrase “to the extent practical.”  The commission declines to 

adopt this change, as the commission wishes to avoid unnecessary litigation regarding a 

party’s claimed excuses for failing to comply with subsection (b)(6) as adopted.  As 

discussed above, the commission rejects the argument that the adoption of subsection (b)(6) 

imposes an undue burden on any party or that Joint Utilities’ change is necessary to avoid 

such a burden.  The commission notes that the presiding officer is granted the discretion 

and flexibility to provide for the efficient processing of each rate-case expense proceeding. 
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Other proposed changes to this paragraph 

 

The commission agrees with Mr. Baron’s clarifying changes to the first sentence of 

subsection (b), which entails deleting “In any rate proceeding” and “pursuant to PURA 

§33.023 or 36.061(b).”  The commission finds that these changes more clearly state the 

requirements of subsection (b). 

 

Additionally, the commission disagrees with OPUC and declines to delete or limit the 

provision in the published rule permitting the verification of rate-case expenses by 

affidavit.  Parties have supported rate-case expense amounts through affidavit on a 

number of occasions in contested proceedings before the commission.  The commission 

finds that this process has contributed to the efficient handling of rate-case expense 

proceedings, particularly in situations where the requested amounts are small or not in 

dispute.  Accordingly, the commission retains this option in the rule.  However, the 

inclusion of an affidavit option in the new rule should not be interpreted to prevent a party 

from requesting discovery regarding an affiant’s statement or to prevent a party from 

objecting to the admissibility of an affidavit when the affiant is not made available for 

examination as provided by the Texas Rules of Evidence.   

 

Additionally, the commission adopts further changes to subsection (b) which are discussed 

in further detail below. 
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With respect to subsection (b), the Joint Utilities recommended deleting Mr. Baron’s 

proposed subsection (b)(5)(A), which lists “the size of the utility and number and type of 

customers,” based on the contention that a utility’s size or customer count has no bearing 

on the reasonableness or necessity of the expenses incurred.  The commission notes that the 

utility’s size and number of customers can be relevant in determining whether the 

magnitude of rate-case expenses is reasonable.  The commission finds that the size of a 

utility is frequently correlated with the amount of rate-case expenses it incurs.  As 

discussed in more detail regarding subsection (c)(5) as adopted, the commission finds that 

the presiding officer should consider in each case whether a party’s rate-case expenses as a 

whole are disproportionate, excessive, or unwarranted in relation to the size of the utility, 

among other factors.   

 

Section (b) 
(1) time and labor required; 
 
As discussed above, Mr. Baron’s comments proposed incorporation into his proposed subsection 

(b)(2) of language similar to subsection (b)(1) as published.  Specifically, Mr. Baron’s proposal 

would require the submission of evidence regarding the time and labor required and expended by 

the attorney or other professional. 

 

Commission r esponse 

For the reasons discussed above, the commission has adopted Mr. Baron’s proposal to 

incorporate into subsection (b)(2) this modified version of subsection  (b)(1) as published.  

The commission finds that this organizational change improves the clarity of the 

requirements of the adopted rule. 
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Section (b) 
(2) nature and complexities of the case; 
 
As discussed above, Mr. Baron’s comments proposed incorporating similar language to 

subsection (b)(2) as proposed into subsection (b)(5)(C) of the adopted rule.  Mr. Baron’s 

proposed subsection (b)(5)(C) would require the submission of evidence regarding the novelty or 

complexity of the issues addressed. 

 

Commission response 

For the reasons discussed above, the commission has adopted Mr. Baron’s proposal to 

incorporate into subsection (b)(5)(C) this modified version of subsection (b)(2) as 

published.  The commission finds that this organizational change improves the clarity of 

the requirements of the adopted rule. 

 
Section (b) 
(3) amount of money or value of property or interest at stake; 
 
As discussed above, Mr. Baron’s comments proposed incorporating this language as subsection 

(b)(5)(B) of the adopted rule. 

 

Commission response 

For the reasons discussed above, the commission has adopted Mr. Baron’s proposal to 

incorporate into subsection (b)(5)(B) the language found in subsection (b)(3) of the 

published rule.  The commission finds that this organizational change improves the clarity 

of the requirements of the adopted rule. 
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Section (b) 
(4) extent of responsibilities the attorney or professional assumes; and 

 

OPUC commented that the phrase “extent of responsibilities the attorney or professional 

assumes” is ambiguous and not sufficiently tied to the rate-case expenses for which recovery is 

sought.  OPUC suggested that if the intent is to take into consideration the nature, extent, and 

difficulty of the work done by the attorney or professional, the rule should clearly state so and 

that similar language can be found in the Railroad Commission’s rule on rate-case expenses. 

 

As discussed above, Mr. Baron proposed incorporating the following language as subsection 

(b)(1):  “the extent of responsibilities assumed by the attorney or other professional in the rate 

case.”  Mr. Barron indicated that adoption of his proposal would replace subsection (b)(4) as 

published. 

 

Commission response 

The commission agrees that the change proposed by OPUC clarifies the commission’s 

intent to focus on the nature, extent, and difficulty of the work done by the attorney or 

professional in evaluating the overall reasonableness of rate-case expenses in a particular 

proceeding.  Accordingly, the commission adopts as subsection (b)(1) a modified version of 

the language proposed by Mr. Baron, which is reworded to state “the nature, extent, and 

difficulty of the work done by the attorney or other professional in the rate case.”  This 

change more accurately states the range of topics upon which parties seeking recovery of or 

reimbursement for rate-case expenses should submit evidence.  This language is 

substantially similar to the language found in the Railroad Commission rule referenced by 
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OPUC, 16 Texas Administrative Code §7.5530(a)(3) and better reflects the potential nexus 

between the complexity or number of issues in a proceeding and the reasonableness of a 

particular amount of rate-case expenses.   

 

Section (b) 
(5) benefits to the client from the services. 

 

City of Houston proposed striking subsection (b)(5) from the rule as published arguing that it is 

unclear or not necessary.  Houston argued that as applied to a utility, it is presumed that the 

“client” is the utility’s shareholder and that since the utility has a fiduciary responsibility to its 

shareholders, it is expected that the utility would not file testimony that breaches that 

responsibility. Houston commented that as the proposed rule might apply to a municipality, it 

must be noted that a municipality’s “client” is the public interest and that it is expected that a 

municipality would not file testimony that would breach the public interest.  Houston noted that 

under any situation, the trier of facts would already be expected to recognize and address any 

unusual circumstances. 

 

OPUC commented that the commission should omit this subsection of the rule because it is 

irrelevant to the statutory standards required for recovery of rate-case expenses, including the 

public interest and the reasonable and necessary standards.  OPUC agreed that if something did 

not benefit the client, it should not be recovered, but OPUC disagreed that the reverse is true.  

OPUC pointed out that the commission, in proposing to expressly state that certain expenses 

should be borne by shareholders, has acknowledged that not all expenses are appropriate for 

recovery from ratepayers and that the question as to whether it benefitted the client, i.e., the 
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utility, does not answer the question regarding how inclusion of the expense is reasonable and 

necessary or in the public interest.  OPUC suggested that if the commission wishes to consider a 

factor regarding the benefits inured due to the service provided, the beneficiary in question 

should not be the client, it should instead be the rate case proceeding or the commission’s ability 

to consider all relevant facts when making its decision.  OPUC commented that the Railroad 

Commission includes a similar consideration in subsection (b) of its rule, stating that a factor to 

be considered is “whether the work was relevant and reasonably necessary to the proceeding.”  

 

TIEC recommended that subsection (b)(5) either be removed or modified to include a cost-

effectiveness standard and to consider the likelihood of success on a given issue, rather than 

simply referencing “benefits to the client” irrespective of the costs incurred or the likelihood of 

success on a particular issue.  TIEC argued that whether an expenditure provides “benefits to the 

client” is a very broad standard that almost all rate-case expenses would meet and that not all 

costs of professional services that provide “benefits to the client” are necessarily reasonable 

costs.  TIEC commented that the costs expended in pursuit of such “benefits” may far exceed the 

potential savings to be obtained, or may not be justified based on the probability of winning the 

issue.  TIEC noted that, for example, it may “benefit” a utility to engage in long-shot discovery 

objections or judicial appeals of well-settled commission precedent, but those are not necessarily 

reasonable rate-case expenses.  TIEC urged that subsection (b)(5) is overly broad and should 

either be deleted from the proposed rule or substantially revised to incorporate a “cost-

effectiveness” standard and to account for the likelihood of success.  TIEC suggested that, at a 

minimum, this section be revised to require proof of “benefits to the client from the services 

sufficient to justify the costs expended considering the likelihood of success.” 
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Joint Utilities replied that one of the rate-case expense review criteria listed by the Third Court of 

Appeals in City of El Paso v. Public Utility Comm’n of Texas, 916 S.W.2d 515 (Tex. App.—

Austin 1995, writ dism’d by agr.) was “benefits to the client from the services” and that this 

criterion should be retained, as a basic evaluation of whether the work performed needed to be 

performed for that particular client. Joint Utilities provided as an example the instance where an 

attorney bills the client for reading a beginner’s book on utility ratemaking because the attorney 

is not familiar with the ratemaking process, that that may or may not have been beneficial to the 

client and that if the “benefits to the client from the services” criterion is deleted, it is not clear 

what criterion would be used to address these types of billings. 

 

Commission response 

Houston, OPUC, and TIEC urged deletion of subsection (b)(5) as published, stating that 

the wording of this subsection is overly broad and not necessary or relevant.  In particular, 

the commission agrees with TIEC, which stated that the concept of benefit to the client is a 

broad standard that almost all rate-case expenses could be argued to satisfy.  Accordingly, 

the commission finds that it does not need to require examination of this criterion in all 

cases, but instead parties should raise this issue on a case-by-case basis as appropriate. 

 

Joint Utilities commented that the commission should retain this criterion in order to direct 

the presiding officer to consider whether the work performed needed to be performed for 

that particular client.  However, the commission notes that subsection (b) merely lists the 

minimum amount of evidence that must be filed for a request to be sufficient for the 
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purpose of substantive review.  Although the commission has decided that this criterion 

should not be required in all cases, a utility or municipality is permitted to provide any 

additional evidence supporting the reasonableness of its rate-case expenses, and other 

parties are likewise permitted to challenge any evidence or argue that such expenses are 

unreasonable given the circumstances of a particular request.  The commission finds that it 

is most efficient to decline to require consideration of this issue in each proceeding, but 

instead permit parties to raise this issue as needed on a case-by-case basis. 

 

Other comments related to subsection (b): 

State Agencies agreed with the proposed rule that utilities and municipalities have the burden of 

proof and suggested three additional requirements that should be provided at inception in order 

to avoid additional time and expense in discovery:  a justification for the need and cost of outside 

consultants who have not given testimony in the rate case, copies of any contracts or agreements 

that include charges for services that underlie rate-case expenses, and an explanation for the 

presence of attorneys at a hearing at a time when they did not actively participate.  State agencies 

explained that the first two items are typically requested by Staff and intervenors.  OPUC 

supported State Agencies’ suggestions. 

 

LCRA replied that normally, non-testifying consulting experts and their work product are not 

discoverable and that a party’s attorneys may acquire the services of non-testifying consulting 

experts to help prepare for hearing, to assist with cross examination, to assist with briefing, or all 

of the above.  LCRA argued that State Agencies’ proposed rule requiring justification of non-

testifying consulting experts would require the production of privileged information and is 
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impermissible.  LCRA also replied that requiring an explanation for the presence of attorneys at 

a hearing who did not “actively participate” in the hearing is inappropriate because conceivably, 

in any given situation, one attorney may be charged with drafting the brief and would benefit 

from observing the hearing or an aspect of the hearing, another attorney may be preparing to 

cross examine a different witness on the same topic and would have a need to observe the 

answers of a witness on the stand, and yet another attorney may be in charge of the overall 

presentation of the case.  LCRA pointed out that all of those lawyers are involved in the litigation 

though they may not be “actively participating” in the hearing to the satisfaction of State 

Agencies, and it should not be State Agencies’ concern to know why there are multiple attorneys 

present at any one time.  LCRA argued that requiring an explanation for the number of attorneys 

who attend a hearing at any given time is a matter of trial strategy, and should generally be 

regarded as privileged. 

 

Joint Utilities opposed State Agencies’ proposal to include language in the rule that requires 

utilities and municipalities to specifically justify costs related to non-testifying consultants and 

non-participating attorneys who attend hearings because it suggests the imposition of a higher 

standard on these rate-case participants.  Joint Utilities pointed out that it is not only reasonable 

and necessary but common for utilities and municipalities to employ non-testifying consultants 

during rate-case proceedings and that it is also reasonable, necessary, and common for attorneys 

to attend a hearing without actually putting on a witness.  Joint Utilities commented that this is 

made necessary by not only the number of contested issues and the depth and complexity of the 

subject matter, but also by the uncertainty as to how issues will be addressed at the hearing and 

to what extent other issues will arise that must be addressed by other witnesses.  Joint Utilities 
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also noted that the witness schedule at the hearing can be unpredictable and that the next witness 

on the schedule (and his or her attorney) may wait in the hearing room for hours before that 

witness is called to testify.  Joint Utilities pointed out that oftentimes a witness incurs the 

expense to travel to the hearing and waits at the hearing to testify, but is then passed at the last 

moment without any cross-examination at all.  Joint Utilities commented that utilities and 

municipalities already have a burden under subsection (b) to present evidence of the 

reasonableness of their rate-case expenses, and the commission can determine the reasonableness 

of those costs pursuant to the factors listed in proposed subsection (c).  Joint Utilities noted that 

information about non-testifying consultants is typically not discoverable, and to the extent State 

Agencies is challenging the long-standing consulting expert privilege, that would not only be 

unprecedented but would lead to more discovery and more expense. 

 

LCRA commented that the categories listed on the proposed rule appear to be reasonable items 

for inspection, but that the commission should provide for appropriate redaction of attorney and 

consultant invoices particularly during the pendency of the proceeding given that invoices might 

be specific enough that a review of un-redacted invoices could reveal case strategy or violate 

client confidentiality. 

 

Mr. Baron proposed insertion of a new subsection, “Purpose,” which would establish the burden 

of proof, filing requirements, criteria, and procedures for determining the reasonableness of rate-

case expenses.  Mr. Baron noted that numerous substantive rules include a short statement of 

purpose and that inclusion of this new subsection would conform to that practice.   
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Water IOUs urged the commission to adopt the test laid out by TDRPC §1.04(b) in conjunction 

with the precedent from the Andersen case to determine the reasonableness and necessity of rate-

case expenses as that standard was adopted by the Texas Supreme Court and has been time tested 

in numerous types of cases and contexts.  Water IOUs commented that the least problematic part 

of the proposed rule is subsection (b) as this portion of the rule captures some of the Andersen 

criteria, but should be modified to adopt all of the Andersen considerations in line with Texas 

law.  Water IOUs noted that Andersen is a simple standard so there is no need to adopt a more 

complicated set of rules like the ones proposed.  Water IOUs noted that rate-case expense 

recovery should be simplified - not complicated - and that any time a complicated set of rules is 

adopted, that alone will increase the cost to litigate rate-case expenses. 

 

OPUC replied that while some of the Andersen factors may be instructive in determining the 

extent of reasonable fees, they are too narrow to apply generally to utility rate proceedings and 

some of the factors are simply not relevant to determine whether rate payers should be 

responsible for paying the utility’s rate-case expenses.  OPUC noted that some factors may be 

relevant to the client, i.e., the utility, but do not go to whether the expenses are reasonable and in 

the public interest and appropriate for recovery.  OPUC urged the commission to reject the 

proposal of the Water IOUs. 

 

Commission response 

The commission finds that the utility or municipality has the burden of proof to establish 

that its rate-case expenses are reasonable and necessary.  The commission has broad 

discretion to consider the totality of the circumstances and evidence submitted.  The 
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commission expects that the utility or municipality will provide sufficiently detailed 

evidence that meets its burden of proof and that will allow the commission to make a 

determination of reasonableness and necessity. 

 

The commission declines to adopt State Agencies’ proposal to include in subsection (b) the 

requirement that utilities submit evidence specifically relating to a justification for the need 

and cost of outside consultants who have not given testimony in the rate case, copies of any 

contracts or agreements that include charges for services that underlie rate-case expenses, 

and an explanation for the presence of attorneys at a hearing at a time when they did not 

actively participate.  The commission agrees with Joint Utilities that consulting experts are 

commonly used by parties.  Additionally, due to the unpredictable nature of live hearings, 

as well as the interconnected nature of many issues, it is common for attorneys to be 

present at a hearing even when they are not actively participating.  The commission does 

not believe that evidence relating to these three issues necessarily must be provided in 

order for the presiding officer to conduct a full review of a party’s rate-case expenses.  

However, no provision of this rule shall be construed to prevent a party from conducting 

discovery regarding these issues or from challenging the reasonableness of certain rate-case 

expenses using evidence relating to these issues based on the specific factual circumstances 

in a particular proceeding. 

 

The commission further declines to adopt LCRA’s proposal that the proposed rule be 

amended to explicitly authorize the redaction of attorney and consultant invoices.  The 

commission notes that any party may request the entry of a protective order and that, to 
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the extent that the invoices in question contain confidential information, parties may assert 

that documents are subject to a claim of confidentiality pursuant to the commission’s rules.  

Accordingly, the commission finds that it would be redundant to provide for treatment of 

confidential documents in subsection (b) of the proposed rule. 

 

The commission declines to adopt the Andersen criteria proposed by Water IOUs in lieu of 

the proposed criteria in the commission’s published rule.  The commission agrees with 

OPUC  that the Andersen factors, while perhaps informing the commission’s analysis of the 

reasonableness of rate-case expenses in certain circumstances, are too narrow to apply to 

rate-case expense proceedings generally.  The commission has determined that the factors 

listed in the rule as adopted are appropriate given the nature of commission proceedings 

addressing the recovery of rate-case expenses.   

 

Furthermore, the commission declines to adopt the “Purpose” subsection proposed by Mr. 

Baron.  The commission finds that adoption of this new subsection is unnecessary because 

it does not aid in the understanding or interpretation of the rule.  While Mr. Baron notes 

that numerous substantive rules include a purpose subsection, the commission notes that 

numerous substantive rules do not include such a subsection.  Accordingly, the commission 

finds that it is not necessary or mandatory in this case to include such a subsection. 

 

Section (c)  Criteria for review.   
In determining the reasonableness of the rate-case expenses, the presiding officer shall 
consider all relevant factors, including but not limited to those set out previously, and shall 
also consider: 
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State Agencies suggested that the introductory paragraph should be clarified by replacing the 

phrase “including but not limited to those set out previously” with “including but not limited to 

those set out in subsection (b).”   

 

Mr. Baron proposed several changes to subsection (c).  Mr. Baron proposed a change to the first 

sentence of subsection (c) to clarify that the list of factors for the presiding officer’s 

consideration are listed in subsection (b) of the rule and any factor shown to be relevant to the 

specific case.  Mr. Barron stated that this change to the first sentence in subsection (c) is intended 

to make it clear that the factors the presiding officer is required to consider are found in 

subsection (b) without precluding the possibility that the parties will raise other relevant issues in 

the proceeding.  Mr. Baron also proposed a new second sentence to be inserted, which would 

state:  “The presiding officer shall disallow or recommend disallowance of recovery of rate-case 

expenses as unreasonable if and to the extent the evidence shows that . . . .”  Mr. Baron stated 

that these changes would state that the list found in subsection (c) are the bases upon which the 

presiding officer may recommend or impose disallowances. 

 

Mr. Baron also commented that, for completeness, it should be made clear that all types of rate-

case expenses, including expenses for travel and not just expenses for attorney and other 

professional services, are subject to disallowance if and to the extent found unreasonable.  Mr. 

Baron proposed inserting a new item in the list of factors that would state that expenses incurred 

for lodging, meals and beverages, transportation, or other services or materials that are extreme 

or excessive may be disallowed.  Mr. Baron proposed inserting this requirement as a new 

subsection (c)(2) while renumbering the succeeding list items accordingly. 
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Water IOUs urged the commission not to adopt subsection (c) and argued that it should instead 

apply the tests in Andersen/TDRPC. Water IOUs commented that subsection (c) is objectionable 

and unnecessary if the Andersen/TDRPC criteria are used to determine recoverable rate-case 

expenses based on reasonableness and necessity.  Water IOUs noted that several parts of 

proposed subsection (c) are already covered by Andersen/TDRPC factors or, in some instances, 

proposed  subsection (b) and proceeded to list several examples where they perceived overlap 

between them.  Water IOUs commented that allowing consideration of “all relevant factors” 

eviscerates the establishment of any prescribed set of criteria and will lead to arbitrarily reduced 

recovery of reasonable and necessary rate-case expenses.  

 

Commission response 

The commission agrees with State Agencies and Mr. Baron, who both stated that 

subsection (c) as published should be clarified to better state the commission’s intent.  Both 

commenters stated that the commission should explicitly refer to subsection (b) instead of 

instructing the presiding officer to consider factors that were set out previously.  The 

commission modifies the first sentence of subsection (c) to be consistent with Mr. Baron’s 

proposed language, which would read “In determining the reasonableness of the rate-case 

expenses, the presiding officer shall consider the relevant factors listed in subsection (b) of 

this section and any other factor shown to be relevant to the specific case.”  The 

commission concludes that this change more specifically states what criteria will be 

considered by the presiding officer while also stating that no party is precluded from 

asserting that some other factor is relevant to a particular proceeding. 
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The commission declines to adopt the second sentence as proposed by Mr. Baron, which 

states:  “The presiding officer shall disallow or recommend disallowance of recovery of 

rate-case expenses as unreasonable if and to the extent the evidence shows that” before the 

list of criteria provided in subsection (c).  Mr. Baron’s proposed language implies that the 

factors found in subsection (c) are the only grounds for the disallowance of a party’s rate-

case expenses.  The commission intends to conduct a comprehensive review with 

reasonableness as the standard for allowances and disallowances and adopts subsection (c) 

as a list of factors that guide that inquiry.  As subsection (d)(1) as adopted states, whether 

the rate-case expenses were actually and reasonably incurred is the ultimate question.  

Accordingly, the commission adopts a less restrictive version of the second sentence of 

subsection (c), which now reads as follows:  “The presiding officer shall decide whether and 

the extent to which the evidence shows that” before the list of criteria provided in 

subsection (c).  The commission finds that this change better communicates to the parties 

that subsection (c) lists criteria that guide the presiding officer’s inquiry and that, while 

some disallowances may be said to be recommended pursuant to a particular paragraph in 

subsection (c), the ultimate inquiry in a rate-case expense proceeding is whether the rate-

case expenses are reasonably incurred. 

 

Mr. Baron proposed changes to subsection (c) of the proposed rule in an attempt to clarify 

that all types of rate-case expenses, including expenses for travel and not just expenses for 

attorney and other professional services, are subject to disallowance if and to the extent 

that they are found unreasonable.  Mr. Baron proposed inserting a new item in the list of 
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factors that would instruct the presiding officer to consider whether expenses incurred for 

lodging, meals and beverages, transportation, or other services or materials that are 

extreme or excessive.  The commission has incorporated Mr. Baron’s recommendations in 

subsection (c) of the rule.  Specifically, the commission adopts a new subsection (c)(2) and 

renumbers the succeeding paragraphs accordingly.  These changes provide an increased 

degree of specificity with respect to the information necessary for a determination of 

reasonableness while retaining the presiding officer’s flexibility to consider all relevant 

factors and while putting parties on notice regarding certain factors that will be considered 

in the evaluation of all requests for recovery of or reimbursement for rate-case expenses. 

 

The commission rejects Water IOUs’ proposal to delete subsection (c) and adopt the 

Andersen criteria instead.  As stated above, the commission has determined that the 

Andersen criteria are too narrow to apply to rate-case expense proceedings generally.  

Accordingly, the commission retains subsection (c), which is appropriate given the nature 

and complexity of issues decided before the commission.  The commission emphasizes that 

the presiding officer shall consider all relevant factors when determining the 

reasonableness of rate-case expenses. 

 

Section (c) 
(1) whether the rates paid to, tasks performed by, and time spent on each task by an entity 
were extreme or excessive; 
 

OPUC commented that in order to prevent confusion of the term “rates,” as it is intended to be 

used in this section, with the “rates” charged by the utility, this provision should be clarified by 
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changing “rates” to “fees,” “billing rates,” or another similar term if the intent is to look at 

whether what the expert or attorney charged was extreme or excessive. 

 

Houston commented that the proposed reference to “each” task is unclear and potentially 

unfeasible, noting that if the term “each” is taken literally, it would place an impractical and 

costly requirement on all parties without generating a compensating benefit to ratepayers. 

Houston argued that trying to keep track of “each” task, rather than the general task performed 

imposes an impractical constraint on all involved.  Houston noted that if the witness were 

required to keep track of “each” such task, not only would it be extremely disruptive to the 

process, it would greatly increase the cost incurred to perform an analysis and diminish the 

investigation of that and other issues in the case.  Houston recommended changing the word 

“each” to “a” in this subsection. 

 

Mr. Baron provided several changes to add clarity when interpreting subsection (c)(1).  

Specifically, Mr. Baron proposed inserting “attorney or other professional or” before the word 

“entity,” replacing the word “and” with “or,” and deleing the phrase “on each task.” 

 

Commission response 

OPUC, Mr. Baron, and Houston each proposed clarifying changes to subsection (c)(1) as 

published.  The commission agrees that OPUC’s proposal to change the word “rates” in 

subsection (c)(1) to “fees” would prevent confusion and better clarify the effect of the rule.  

Accordingly, OPUC’s proposed change is adopted. 
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The commission also agrees with Houston’s proposal to change “each task” to “a task” in 

the proposed rule.  The commission finds that this change clarifies that the presiding 

officer is not expected to review evidence regarding each and every task performed by any 

entity, but does direct the presiding officer to consider whether unreasonable or excessive 

rate-case expenses are associated with any task.. 

 

The commission further agrees with Mr. Baron regarding his proposals to change “and” to 

“or” and modify subsection (c)(1) to make reference to attorneys as well as other 

professionals.  The commission finds that these clarifying changes aid in the understanding 

of the new rule.  However, the commission disagrees with Mr. Baron’s suggested deletion of 

“on each task.”  The commission finds that this change would decrease the level of review 

required by subsection (c)(1) by expanding the focus from whether the fees or time spent 

on any single task is excessive to whether the fees or time spent by the professional overall 

is excessive.  As discussed above, the commission has changed “each task” to “a task” in 

order to address Houston’s concerns.  Accordingly, the commission finds that it is 

appropriate to retain this phrase as modified.  

 

After incorporating the changes described above, subsection (c)(1) now reads as follows:  

“the fees paid to, tasks performed by, or time spent on a task by an attorney or other 

professional were extreme or excessive.” 

 

Section (c) 
(2) whether there was duplication of services or testimony; 
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Water IOUs stated that the language in proposed (c)(2), “whether there was duplication of 

services or testimony,” invites substitution of subjective opinions in lieu of sound professional 

judgments, but is arguably also subsumed by the “time and labor required” component of 

proposed subsection (b) and the Andersen/TDRPC factors. 

 

Commission response 

The commission rejects Water IOUs’ suggestion to delete subsection (c)(2) as published.  

Water IOUs stated that the proposed subsection invites substitution of subjective opinions 

in lieu of sound professional judgments and is redundant if the commission adopts the 

Andersen criteria or the “time and labor required” component of subsection (b).  For the 

reasons stated above, the commission declines to adopt the Andersen criteria.  Accordingly, 

this subsection is not made redundant by the Andersen criteria.   

 

Additionally, whether there was duplication of services or testimony is one of many criteria 

that the commission has considered in the evaluation of rate-case expenses in the past.  The 

commission determines that unreasonable duplication of services or testimony is a valid 

consideration when considering the reasonableness and necessity of such expenses.  The 

commission further finds that it is entirely appropriate for the presiding officer to 

determine whether particular expenses are “unreasonable” because they were 

unnecessarily duplicative.  Parties remain free to present any evidence they deem necessary 

to establish the reasonableness of any testimony or service, including detailed evidence of 

how such testimony or services reflect the exercise of a particular parties’ sound 
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professional judgment.  Accordingly, the commission retains the instruction that the 

presiding officer shall consider this factor.   

 

Consistent with the reorganization of subsection (c), this paragraph has been renumbered 

as subsection (c)(3), and the word “whether” is removed. 

 

Section (c) 
(3) the novelty of the issues addressed, including, but not limited to,  
(A) whether a legal or factual contention advanced in a rate proceeding is warranted by 
existing law or policy or by a nonfrivolous argument for the extension, modification, or 
reversal of existing law or policy or the establishment of a new law or policy; or  

 

Mr. Baron urged that the standard for disallowing expenses related to litigating a specific issue 

should be sharpened by stating a single basis for disallowance that combines parts (A) and (B) in 

proposed rule subsection (c)(3).  Mr. Baron commented that the commission must balance two 

competing interests.  He argued that the rule should discourage utilities and municipalities from 

raising issues that are plainly without merit on the hope that litigating might nonetheless yield 

some financial or strategic benefit.  Mr. Baron stated that the rule must also not cast a chill on 

good-faith arguments, having a legitimate basis in law or policy, that seek to change established 

precedent based on the specific facts of a case or reconsideration of prior policies. Mr. Baron 

argued that his proposed language strikes this balance by stating a single basis for disallowance 

that borrows in part from the definition of “groundless” in Chapter 9 of the Texas Civil Practice 

and Remedies Code which governs frivolous pleadings and claims, and Rule 13 of the Texas 

Rules of Civil Procedure, which governs the filing of court pleadings by attorneys and parties.  

Mr. Baron stated that subsection (c)(3) as published is not preferable because it would invite 

dispute regarding which commission precedents are clearly established and it fails to adequately 
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strike the necessary balance between discouraging meritless arguments and between not chilling 

meritorious arguments. 

 

State Agencies commented that the reference to “existing law” in subsection (c)(3)(A) is 

troublesome because the commission cannot reverse or modify a statute or court decision and to 

the extent a statute or court decision constitutes “existing law” any position that urged them to do 

so is frivolous per se.  State Agencies contended that adoption of the rule as proposed would 

result in additional costly disputes to determine what constitutes a “non-frivolous argument” and 

that the absence or presence of frivolity is not relevant to determining whether an entity should 

be allowed to recover costs associated with re-litigating issues that have already been decided by 

the commission.  State Agencies commented that the proposed language would create more 

problems that it would solve because it will create additional litigation over what it means. 

 

Joint Utilities proposed that to avoid the possibility that some may interpret subsection (c)(3) as 

conflating two discrete criteria for reasonableness, the rule should be separated into two 

subsections that separately address the litigation of “novel” issues and the engagement in 

“frivolous” litigation tactics.  Joint Utilities argued that there is an important distinction between 

novel issues and frivolous arguments and that when an issue is truly “novel” in that it presents as 

an issue of first impression or addresses new facets of an existing issue, parties should be 

encouraged to bring those issues before the commission in order to obtain a decision on them.  

Joint Utilities commented that parties should not be penalized if they choose to raise novel issues 

so long as they have a reasonable basis in law and fact.  Joint Utilities urged the commission to 

modify subsection (c)(3) to just address novel issues and add a new (c)(4) to separately address 
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frivolous arguments.  Joint Utilities’ proposed replacing subsection (c)(3) with “the novelty of 

the issues address;” and inserting a new subsection (c)(4) stating whether the claim, defense or 

other legal contention is warranted by existing law or policy or by a nonfrivolous argument for 

the extension, modification, or reversal of existing law or policy or the establishment of a new 

law or policy.”  Joint Utilities stated that their proposal incorporated language taken from section 

10.001 of the Civil Practice & Remedies Code concerning frivolous arguments since the courts 

have already interpreted this language and that would reduce litigation over its meaning. TIEC 

replied that it does not oppose this proposed change.   

 

El Paso replied that the provision may not be required as the parties are already under a similar 

duty imposed by SOAH Procedural Rule §155.303 which states “The signatures of parties or 

authorized representatives constitute certification that they have read the pleading and that, to the 

best of their knowledge, information, and belief formed after reasonable inquiry, the pleading is 

neither groundless nor brought in bad faith.” El Paso argued that given the certification implied 

in the pleadings, the commission currently has the ability to find expenses incurred in connection 

with a position brought in bad faith unreasonable. 

 

Water IOUs concurred with Joint Utilities that care should be taken not to conflate novel 

arguments with frivolous ones and noted that novel legal arguments are expressly contemplated 

under the Andersen standard. 
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Commission response 

The commission agrees with Mr. Baron that the commission’s review of the reasonableness 

of expenses related to the litigation of specific issues should strike a balance by 

discouraging parties from litigating issues without merit while not discouraging litigation 

of arguments made in good faith.  The commission finds that the language proposed by Mr. 

Baron appropriately distinguishes between meritorious and unreasonable claims.  

Accordingly, the commission deletes subsection (c)(3) as published and adopts Mr. Baron’s 

proposed replacement, which states “the utility’s or municipality’s proposal on an issue in 

the rate case had no reasonable basis in law, policy, or fact and was not warranted by any 

reasonable argument for the extension, modification, or reversal of commission precedent.”  

The commission agrees with Mr. Baron that this paragraph as adopted sharpens the 

standard for reviewing expenses related to litigating a specific issue.  The new language is 

simpler while enhancing the focus of the commission’s review on the essential 

reasonableness of the party’s positions.  The rule discourages utilities and municipalities 

from raising issues that are plainly without merit on the hope that litigating might 

nonetheless yield some financial or strategic benefit.  The commission equally expects that 

the adopted rule will not cast a chill on good-faith arguments that have a legitimate basis in 

law or policy or that seek to change established precedent based on the specific facts of a 

case or reconsideration of prior policies.   

 

State Agencies stated that the reference to “non-frivolous” in subsection (c)(3)(A) as 

proposed is troublesome because it could result in additional costly disputes to determine 

what constitutes a “non-frivolous argument.”  The commission notes that this paragraph, 
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as proposed by Mr. Baron and as adopted by the commission, makes no reference to the 

word “non-frivolous,” and, therefore, addresses State Agencies’ concerns.  However, the 

commission does not intend for the new rule to be interpreted in a way that will permit the 

recovery of rate-case expenses that are associated with the presentation of frivolous 

arguments.  Parties remain free to raise this issue in each proceeding on a case-by-case 

basis.  

 

Joint Utilities recommend splitting subsection (c)(3) into two paragraphs in order to avoid 

the possibility that some may interpret subsection (c)(3) as conflating two discrete criteria 

for evaluating the reasonableness of rate-case expenses:  novelty and frivolity.  The 

proposed subsection (c)(3)(A) states clearly that the presiding officer shall consider 

whether arguments that seek extension, modification, or reversal of existing law or policy 

are frivolous when evaluating the novelty of the issues addressed in a proceeding and 

ultimately, the reasonableness of a particular request for rate-case expenses.  The 

commission declines to adopt Joint Utilities’ proposed language.  The commission finds 

that the language proposed by Mr. Baron more explicitly expresses the commission’s intent 

in adopting subsection (c).  As discussed above, the commission has deleted the reference in 

the rule to the word “non-frivolous,” which is present in the Joint Utilities’ proposed 

language.  The commission finds that the language proposed by Mr. Baron better puts 

parties on notice regarding the review that will be conducted by the presiding officer, and, 

accordingly, that language is adopted instead of the Joint Utilities’ proposal.  
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The commission disagrees with El Paso, which stated that subsections (c)(3)(A) as proposed 

may not be necessary because it is already addressed by SOAH Procedural Rule §155.303.  

The commission notes that the SOAH rule would not govern matters that are not referred 

by the commission to SOAH and does not provide explicitly for the disallowance of rate-

case expenses.   

 

Finally, for the same reasons as stated previously, the commission declines to adopt the 

Andersen standard as proposed by Water IOUs. 

 

Consistent with the reorganization of subsection (c), this paragraph has been renumbered 

as subsection (c)(4), and the word “whether” is removed. 

 

Section (c) 
(3)(B) whether an entity’s proposal on any issue is contrary to clearly established 
commission precedent, so long as that precedent is no longer subject to any appeal; 

 

State Agencies pointed out that the reference to “clearly established” precedent will create 

disputes about when commission precedent becomes “clearly” established.  State Agencies also 

commented that the proposed rule does not discourage re-litigation of settled issues because the 

qualifier “no longer subject to any appeal” is overly broad and precedent can be “appealed” by 

any utility through litigation in any subsequent rate case.  State Agencies stated that, because 

precedent is arguably appealed by litigation in any subsequent rate case, the proposed rule is 

inconsistent with statutes that give effect to commission decisions unless stayed or reversed.  

State Agencies proposed a substitute for subsections (c)(3)(A) and (B), which would remove the 

reference to whether an issue is subject to any appeal. 
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Mr. Baron commented that the proposed rule language, with its separate parts (A) and (B) of 

subsection (c)(3), would independently place at risk expenses for any rate-case issue or proposal 

found contrary to clearly established commission precedent.  Mr. Baron argued that the 

phraseology proposed therein would invite after-the-fact litigation over whether commission 

precedent is “clearly established” and if so, whether a utility’s or municipality’s position was 

“contrary to” it.  Mr. Baron noted that with no linkage to part (A), part (B) would discourage 

utilities and municipalities from making a case for reconsideration of precedent even when their 

arguments are presented in good faith and have some reasonable basis in law, policy, or the facts.  

Mr. Baron argued that the commission should want the opportunity to consider such arguments 

and that his proposed revisions would help to mitigate these concerns and would avoid post hoc 

litigation over the meaning of “clearly established” and “contrary to,” and would assure utilities 

and municipalities that they will not be penalized for making good-faith arguments having a 

reasonable basis in law, policy or fact.  Mr. Baron proposed a new paragraph that would replace 

subsection (c)(3) entirely and specify that a party’s rate-case expenses may be disallowed if the 

party’s proposal had no basis in law, policy, or fact, or was not warranted by any reasonable 

argument for the extension, modification, or reversal of commission precedent.  State Agencies 

replied that Mr. Baron’s proposal actually invites the continuation of costs and ensures further 

costs to litigate whether there was a “reasonable basis” for repeated litigation. 

 

OPUC commented that it is concerned that this provision goes further than intended and that the 

language in this provision as drafted unintentionally creates a never-ending opportunity to have 

the expense included.  OPUC noted that in order to prevent rate-case expenses related to a 
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challenge of clear commission precedent from being found unreasonable, the entity could merely 

file an appeal of the rate case itself, including the issue in question, thereby creating an appeal 

that would be “pending” at the time of a separate rate-case expense proceeding.  OPUC argued 

that when the commission determines an issue in a contested case, the precedent is set on that 

issue and the commission applies this precedent to future cases until reversed by the Courts or 

the commission changes course in future cases due to a change in law or circumstances. OPUC 

contended that if and until the Court reverses the commission on a disallowance, the precedent 

should be followed in the next case or rate-case expense proceeding, regardless of whether an 

appeal is pending and that the commission should retain its discretion to determine when an issue 

is contrary to clearly established commission precedent.  OPUC noted that this does not preclude 

the utility from bringing the issue forward; it merely requires that the utility and its shareholders 

pay for the precedent-challenging issue, not ratepayers. 

 

TIEC commented that the qualifier “so long as that precedent is no longer subject to appeal” in 

subsection (c)(3)(B) should be deleted from the proposed rule because, if approved, this qualifier 

would leave this provision with very little practical meaning. TIEC noted that appeals process 

can last many years, and it is not uncommon for a utility or municipality to appeal a decision 

even though it is well-settled in commission precedent.  TIEC noted that a utility could also 

easily add a losing issue to an appeal for the sole purpose of recovering rate-case expenses 

related to that issue.  TIEC argued that the commission should retain discretion to determine 

when an issue is contrary to clearly established commission precedent, and the commission can 

consider the impact of any pending appeals as part of that determination without including this 

specific language in the rule. 
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Joint Utilities replied that litigating “settled” precedent is not always unreasonable and to the 

extent it is unreasonable, the commission can make that determination based on the factors in 

subsections (b) and (c).  Joint Utilities pointed out that if the commission follows its above 

suggested changes to subsection (c)(3), including the adoption of a new subsection (c)(4) 

concerning frivolous arguments that address situations where the commission believes a party 

should not have litigated “clearly established commission precedent,” the language in subsection 

(c)(3)(B) should be deleted to avoid confusion over what standard should apply.   

 

Commission response 

Mr. Baron, State Agencies, and OPUC all expressed concern regarding use of the concept 

of clearly established commission precedent in subsection (c)(3)(B) as published.  These 

commenters stated that this criterion was not clear and would invite voluminous litigation 

regarding whether any commission precedent is clear.  Additionally, TIEC noted that the 

exception in subsection (c)(3)(B) as published for issues that are subject to an appeal is 

ambiguous and arguably exempts all issues from consideration.  As noted previously, the 

commission has replaced subsection (c)(3)(B) as published by replacing all of subsection 

(c)(3) with the language proposed by Mr. Baron.  Accordingly, the commission addresses 

these concerns by removing any instruction to the presiding officer to consider whether a 

commission precedent is clearly established.  However, the commission maintains that the 

overall question when evaluating rate-case expenses is one of reasonableness, and parties 

should be discouraged from presenting unreasonable challenges to existing commission 

precedent.   
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The commission declines to adopt Joint Utilities’ proposed new subsection (c)(4). Joint 

Utilities states that subsection (c)(3)(B) is unnecessary if Joint Utilities’ proposed change to 

subsection (c)(3)(A) is adopted.  For the same reasons as those stated above, the commission 

declines to adopt Joint Utilities’ proposed changes to subsection (c).   

 

Accordingly, subsection (c)(3)(B) is deleted from the rule. 

 

Section (c) 
(4) the amount of discovery; 

 

State Agencies noted that in addition to the amount of discovery, opposition to it is also a driver 

of costs because of the time expended to file objections and motions to compel.  State Agencies 

proposed modification to subsection (c)(4) to reflect this consideration. 

 

Joint Utilities replied that they have noted throughout this project that discovery is a primary 

driver of rate-case expenses and therefore, consideration of the amount of discovery a utility or 

municipality must respond to is an obvious and reasonable factor to consider when evaluating the 

reasonableness of rate-case expenses. Joint Utilities argued that contrary to State Agencies’ 

position related to consideration of the extent to which utilities challenge discovery, neither 

utilities nor municipalities should be punished for challenging discovery as long as those 

challenges are reasonable, which can already be considered within the context of the 

commission’s reasonableness inquiry pursuant to the factors listed in proposed subsections (b) 

and (c). 
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Houston proposed striking subsection (c)(4) because the “amount of discovery” is an issue-

specific situation that is often driven by the level of information presented by the utility. Houston 

argued that putting the “amount of discovery” per se at issue in rate-case expense recovery 

contradicts the public interest as it creates an incentive for the utility to be less than fully 

forthcoming in its filing.  Houston commented that if a utility chooses to present limited or only 

summary information in support of its request, the result can lead to extensive discovery and that 

to the extent a blanket numerical limit on requests for information is established or implied for an 

entire case or even a single issue, a utility would have every incentive to limit the corresponding 

information presented in its filing. Houston argued that limiting the number of requests for 

information acts as a disincentive to the utility to be comprehensive and transparent in its initial 

filing and could potentially result in less responsive utility discovery responses to whatever 

limited discovery is allowed.  Houston noted that a municipality can only meet its mandate to 

serve the public interest when discovery is permitted that corresponds to the specific facts and 

circumstances of a particular case and attempts to establish discovery limitations should be 

discouraged.  Houston urged that the trier of fact in a case can and should consider abuses of all 

types, including discovery abuses, but without a pre-established per se numerical discovery limit 

that acts as a de facto limitation to effective participation. 

 

OPUC commented that considering the amount of discovery without context would not present 

the commission or ALJs with sufficient information with which to determine the reasonableness 

of rate-case expenses since rate cases vary in size, complexity and controversy.  OPUC noted 

that discovery is necessary because rate proceedings often involve large rate increases and 
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complex issues (e.g., depreciation, return on equity, taxes, cost allocation and rate design, 

prudence issues, and other policy matters).  OPUC further noted that some rate cases involve 

novel issues that necessitate propounding more discovery, while some involve highly 

controversial matters like the approval of the Turk plant in SWEPCO’s Docket No. 40443.  

OPUC pointed out that some rate cases are supported with the testimony of more than thirty 

witnesses, thousands of pages of testimony, and voluminous workpapers, but that looking at the 

amount of discovery, the issues at play, the number of witnesses or the quality of the rate filing 

package submitted by the utility does not tell the whole story. OPUC argued that the same 

amount of discovery may be reasonable in one case and wildly out of line in another.  OPUC 

suggested that if the commission wishes to include subsection (c)(4) in the adopted rule, the 

language should be amended to consider the amount of discovery in context with the issues in 

controversy, the number of witnesses, and other contributing factors. 

 

The Alliance agreed with Houston and OPUC that a municipality should not be penalized for 

conducting the amount of discovery needed to meaningfully review a utility’s case and that in 

the vast majority of instances, the utility initiates the case and controls the number of issues in 

dispute. The Alliance noted that if a municipality has to “pull its punches” for fear of not 

receiving reimbursement for legitimate discovery efforts, ratepayers will suffer by paying higher 

rates.  The Alliance disagreed with Joint Utilities’ proposal to restrict discovery in a manner that 

would impede Staff and intervenors’ abilities to meaningfully review the utility’s case.  

 

Houston reiterated in reply comments that the amount of discovery should not be one of the 

permissible criteria for reviewing the reasonableness of a rate-case expense request and that the 
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amount of discovery varies from case to case, depending on the issues, facts, and circumstances 

of the case, largely within the utility’s control. Houston pointed out that because PURA §33.021 

already provides the commission with the criterion for judging the reasonableness of the amount 

of discovery by providing that the information requested from utilities must be necessary, 

subsection (c)(4) in its proposed form or any suggested amendments thereto are not needed.  

 

Mr. Baron proposed retaining subsection (c)(4) as published and moving it to subsection (b) in 

order to more clearly indicate that this is an issue on which the commission requires the 

presentation of evidence.   

 

Commission response 

The commission declines to adopt State Agencies’ suggested insertion in subsection (c)(4) as 

published to specify that the presiding officer shall consider the amount of opposition to 

discovery as well as the amount of discovery in a proceeding.  The commission notes that 

this consideration is already implied and declines to enumerate all of the considerations 

implicit in subsection (c)(4) as published lest a party infer that those factors not included 

are intentionally excluded.  Rather, the commission reiterates that the factors listed therein 

are non-exhaustive and nothing in the rule should be interpreted to prevent a party from 

presenting evidence on any relevant factor in order to establish the reasonableness or 

unreasonableness of a particular rate-case expense request.   

 

The commission acknowledges Joint Utilities’ concern that consideration of the amount of 

opposition to discovery requests may somehow penalize a utility or municipality for 
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challenging discovery.  However, subsection (c)(4) as published lists one of several factors 

that the presiding officer will consider, and nothing in the rule should be interpreted to 

require the disallowance of rate-case expenses related to challenging discovery requests.  

Instead, the commission retains the flexibility to consider all relevant factors when 

evaluating the reasonableness of rate-case expenses. 

 

The commission declines to adopt Houston’s proposal to delete subsection (c)(4) as 

published.  Houston states that subsection (c)(4) may provide an incentive for a utility to 

provide less information in its application, so that parties would be required to file 

additional discovery.  The commission also disagrees with the Alliance, which states that 

subsection (c)(4) could be interpreted to penalize a municipality for conducting robust 

discovery.  The commission finds that the total amount of discovery is an important factor 

to consider when evaluating rate-case expenses.  However, nothing in the rule shall be 

interpreted to prevent a party from challenging a utility’s rate-case expenses attributable 

to discovery on the basis that they are unreasonable.  Additionally, nothing in the rule shall 

be interpreted to impose limitations on the number of discovery requests a party may 

promulgate. 

 

Houston also stated that subsection (c)(4) as published is unnecessary because PURA 

§33.021 already provides the commission with the criterion for judging the reasonableness 

of discovery by providing that the information requested from utilities must be necessary.  

The commission disagrees with Houston’s argument.  The commission notes that PURA 

§33.021 applies to rate cases conducted by a municipality.  The commission adopts the 



PROJECT NO. 41622  ORDER PAGE 96 OF 150 

 

proposed rule to cover all requests for recovery of or reimbursement for rate-case expenses 

incurred in proceedings before the commission, including proceedings in which PURA 

§33.021 does not apply. 

 

The commission agrees with OPUC, which stated that the amount of discovery, if 

considered without context, would not present the presiding officer with sufficient 

information with which to determine the reasonableness of rate-case expenses.  OPUC 

proposed amending subsection (c)(4) as published to instruct the presiding officer to 

consider the amount of discovery in context with the issues in controversy, the number of 

witnesses, and other contributing factors.  The commission rejects OPUC’s proposal and 

declines to enumerate all of the considerations implicit in subsection (c)(4) lest a party infer 

that those factors not included are intentionally excluded.  The commission notes that the 

rule instructs the presiding officer to consider all relevant factors.  Accordingly, OPUC’s 

proposal is not necessary. 

 

The commission agrees with Mr. Baron.  The amount of discovery is an issue regarding 

which the commission will require the presentation of evidence by an applicant.  

Accordingly, this requirement is better listed in subsection (b) instead of in subsection (c).  

As discussed regarding subsection (b), the commission has incorporated this concept into 

subsection (b)(5)(D). 
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Section (c): 
(5) the occurrence of a hearing; and 

 

Mr. Baron proposed retaining subsection (c)(5) as published and moving it to subsection (b) in 

order to more clearly indicate that this is an issue on which the commission requires the 

presentation of evidence.   

 

Commission response 

The commission agrees with Mr. Baron.  The occurrence of and details regarding the 

underlying rate case is an issue regarding which the commission will require the 

presentation of evidence by an applicant.  Accordingly, this requirement is better listed in 

subsection (b) instead of in subsection (c).  As discussed regarding subsection (b), the 

commission has incorporated this concept into subsection (b)(5)(E). 

 

Section (c) 
(6) the size of the utility and number of customers served. 

 

Houston commented that it is not certain how size and number of customers served would 

significantly impact the reasonableness and necessity of the rate-case expenses. Houston 

expressed concern with this proposal due to the transfer of the economic regulation of water 

utilities from the TCEQ to the commission because Houston regulates approximately four 

water/wastewater investor-owned utilities operating within its jurisdiction.  Houston noted that 

each of these systems serves less than approximately 2,000 Houston customers and that the rate-

setting process is potentially less contentious and involved as a result of the smaller revenue 

requirement and the level of rate change requested.  Houston commented that while often the 
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number and complexity of the issues may remain the same in these cases, focus on any particular 

issue is dependent on the overall monetary impact.  Houston commented that with a revenue 

requirement of approximately $250,000, the number of potentially contentious issues pursued is 

significantly fewer compared to a request involving a $20 million revenue requirement that 

would more than likely provide a more comprehensive rate filing package and include of a larger 

number of witnesses.  Houston expressed concern on this issue related to precedent in that cost 

may necessarily be incurred on a small dollar issue in a small case, but the precedent established 

on the issue would be applied to larger rate cases.  Houston commented that more appropriate 

measures might include the number and complexity of issues pursued, whether or not the utility 

provided sufficient proof supporting its rate request, and the total amount of the revenue 

requirement or rate change requested.  Houston noted that based on its own experience, the 

overall rate-case expenses incurred in a rate proceeding involving a small water utility is 

significantly less than that for the review of a large gas or electric utility and that perhaps another 

metric to be examined is a threshold based on the proportion of rate-case expenses to the revenue 

requirement.  

 

Oncor Cities commented that this subsection should be deleted because it does not reflect the 

reality of the issues presented in nearly every rate case and that the scope of issues posed by a 

rate filing generally does not vary with the size of the utility or the number of customers served.  

Oncor Cities acknowledged that there may be scope differences in an application filed by a 

vertically integrated utility as opposed to a TDU, but within the broad categories, having fewer 

customers does not equate to a smaller rate filing.  Oncor Cities argued that certain issues such as 

depreciation, return, and self-insurance reserve must be addressed in every rate case and do not 
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vary in complexity with the size of the utility.  Oncor Cities pointed out that municipal 

intervenors do not determine the scope and complexity of a rate filing—the utility does, and that 

intervenors must respond to the breadth of issues presented by the utility.  Oncor Cities 

commented that to penalize those intervenors because the utility may have fewer customers than 

others is inequitable and that proposed subsection (c)(6) should not become part of any rule 

adopted in this proceeding. 

 

Joint Utilities commented that subsection (c)(6), which directs the presiding officer to consider 

the size of the utility and the number of customers served, should not be adopted because a 

utility’s size and customer count have no bearing on the amount of rate-case expenses a utility 

reasonably and necessarily incurs to prosecute a rate case.  Joint Utilities argued that this 

subsection would therefore unnecessarily impose a higher standard on smaller utilities and the 

municipalities that intervene in their rate proceedings.  Joint Utilities pointed out that, generally 

speaking, a utility bears the same burden of proof, must address the same issues, and must 

assemble and file the same commission-mandated rate-filing package regardless of whether it 

has 10,000 or 100,000 customers.  Joint Utilities noted that putting on a direct case on a utility’s 

return on equity (ROE) requires the same amount of analysis and supporting testimony 

regardless of the size of the utility and that a depreciation study requires the same type of 

analysis and supporting testimony to determine service lives and net salvage value regardless of 

whether the study addresses $500,000,000 in plant or $1,000,000,000 in plant.  Joint Utilities 

pointed out that the burden of proof applicable under the affiliate cost recovery standard in 

PURA §36.058 applies regardless of the size of the utility or the number of its customers and that 

the amount of discovery and other litigation costs is not necessarily affected by the size of the 
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utility involved but, rather, by the parties involved and the number and nature of the issues they 

decide to contest.  Joint Utilities urged that neither the utility nor the municipalities should be 

penalized for litigating these issues simply because the utility has relatively fewer customers. 

 

Water IOUs commented that utility rate cases before TCEQ, regardless of size, have required 

varying amounts of rate-case expenses depending on the level of opposition encountered.  Water 

IOUs stated that in past TCEQ water/wastewater rate cases involving smaller investor-owned 

utilities, there has been unjust use or attempted use of the size or number of customers served in 

efforts to cut rate-case expense surcharges even when total rate-case expenses were otherwise 

reasonable and necessary. Water IOUs argued that under Senate Bill 567, adopted by the 83rd 

Texas Legislature, and the commission’s current transfer rule proposal for water utilities, rate 

cases for acquired small size/connection systems by affiliates of Class A utilities will receive the 

same Class A rate case treatment with the accompanying unlimited discovery and extensive 

filing requirements.  Water IOUs noted that much of the same work is required for smaller-sized 

rate cases, particularly with respect to discovery and RFI responses, as has been experienced 

with larger past rate cases and that this shows that utility size or customer figures are not valid 

considerations for rate-case expense recovery.  Water IOUs argued that using such criteria 

creates the potential for arbitrary rate-case expense disallowance and discriminatory treatment, 

particularly if the commission plans to continue forcing Class A utilities to litigate smaller 

size/connection rate cases using the same procedures as larger size/connection rate cases.  

 

OPUC replied that the utility’s size and number of customers can be relevant in determining 

whether the magnitude of rate-case expenses is reasonable since the utility largely controls the 
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amount of rate-case expenses incurred and must act as the prudent gatekeeper of expenses on 

behalf of ratepayers.  OPUC argued that if costs are completely out of proportion to the benefits 

(which may be apparent when comparing the costs incurred with the number of customers 

benefitted) the commission should be able to take this factor into consideration.  OPUC noted 

that the commission has the discretion to determine which factors are relevant to the particular 

case before it, as well as how much weight to give each factor and should therefore maintain its 

flexibility to consider the utility’s size and number of customers. 

 

Mr. Baron proposed retaining subsection (c)(6) as published and moving it to subsection (b) in 

order to more clearly indicate that this is an issue on which the commission requires the 

presentation of evidence.   

 

Commission response 

Houston, Oncor Cities, Joint Utilities, and Water IOUs commented that it is not certain 

that size and number of customers served significantly impact the reasonableness and 

necessity of the rate-case expenses.  These parties expressed concern that parties may be 

penalized for participating in the review of applications filed by smaller utilities, even if 

they are no less complex than the applications filed by larger utilities.  Houston proposed 

that more appropriate measures might include the number and complexity of issues 

pursued, whether or not the utility provided sufficient proof supporting its rate request, 

and the total amount of the revenue requirement or rate change requested.  The 

commission rejects Houston’s proposed changes.  The commission agrees with OPUC, 

which stated that the utility’s size and number of customers can be relevant in determining 
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whether the magnitude of rate-case expenses is reasonable.  The commission finds that the 

size of a utility is frequently correlated with the amount of rate-case expenses it incurs.  

Accordingly, the commission determines that evidence regarding the size of the utility and 

the number and type of customers served shall be considered by the presiding officer, along 

with all relevant factors, when determining the reasonableness of rate-case expenses.  

However, nothing in the rule shall be interpreted to prevent a party from presenting 

evidence with regard to the issues listed by Houston.  The presiding officer and the 

commission will then have the discretion to weigh this factor on a case-by-case basis as 

appropriate in light of this or any other evidence presented by a party.   

 

The commission agrees with Mr. Baron.  The size of the utility and number and type of 

customers served is an issue regarding which the commission will require the presentation 

of evidence by an applicant.  Accordingly, this requirement is better listed in subsection (b) 

instead of in subsection (c).  As discussed regarding subsection (b), the commission has 

incorporated this concept into subsection (b)(5)(A). 

 

Additional suggestions related to subsection (c): 

State Agencies proposed that consideration be given to a comparison of the requested amount of 

rate relief with the amount actually granted consistent with the Railroad Commission rule 

regarding rate-case expenses.  State Agencies pointed out that the State Bar of Texas’ standard 

for assessing the reasonableness of attorney’s fees takes this into consideration as does the 

TCEQ’s rate-case expenses rule, which disallows all rate-case expenses unless the amount of the 
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rate increase granted is at least 51% of the requested amount.  OPUC supported State Agencies’ 

suggestions. 

 

OPUC commented that, although as currently written this rule could possibly be read to cover 

the complexity and expense of the work being commensurate with the complexity of the issues 

in the proceeding, it does not explicitly state this, nor does it consider the amount of the rate 

increase sought versus the amount granted unless subsection (d) comes into play.  OPUC pointed 

out that, while part of this concept is found in paragraph (d)(2) of the published proposed rule, 

that subsection deals solely with how to calculate the expenses, not the reasonableness of them.  

OPUC argued that these are important considerations when determining the reasonableness of 

the rate-case expenses, not merely factors for calculating the amount of rate-case expenses to be 

recovered.  OPUC noted that the last sentence of the Railroad Commission’s rate-case expense 

rule includes these considerations when determining reasonableness.  OPUC recommended that a 

new paragraph (c)(7) be added to the proposed rule that reads as follows:  “(c)(7) whether the 

complexity and expense of the work was commensurate with both the complexity of the issues in 

the proceeding and the amount of increase sought as well as the amount of any increase 

granted.” 

 

Mr. Baron commented that the rule should provide for a disallowance when the amount of a 

utility’s or municipality’s rate-case expenses as a whole are found to be clearly disproportionate, 

excessive, and unwarranted, after taking into consideration the full nature and scope of the rate 

case.  Mr. Baron urged that this standard should replace or substitute for the other global 

standards for disallowance implicit in subsections (d)(1), (2), and (4) of the proposed rule by 
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laying the necessary predicate for a proportionate disallowance using a “Results Oriented” 

calculation or other method.  Mr. Baron proposed incorporating this suggestion by creating a 

new paragraph in subsection (c) that would read:  “the amount of rate-case expenses as a whole 

was clearly disproportionate, excessive, and unwarranted in relation to the nature and scope of 

the rate case addressed by the evidence pursuant to subsection (b)(5) of this section.” 

 

Mr. Baron also suggested the creation of a new paragraph in subsection (c) that would instruct 

the presiding officer to consider the recommendation of a disallowance when a utility or 

municipality fails to present sufficient evidence as required by subsection (b).  Mr. Baron’s 

proposed paragraph would read:  “the utility or municipality failed to comply with the 

requirements of presenting a prima facie case pursuant to subsection (b) of this section.” 

 

State Agencies commented that it is readily apparent from information provided previously in 

this project that the experts and attorneys employed by the utilities are considerably more 

expensive than those of the municipalities and other intervenors.  State Agencies argued that 

there should be a comparison of the costs for experts and attorneys for work of the same or 

similar nature, consistent with the Railroad Commission rule.  Joint Utilities replied that the 

reasonableness of these rates and fees is already addressed in proposed subsection (c)(1), so the 

proposal is duplicative of the existing rule language.  

  

State Agencies commented that some utilities file rate cases more frequently than others and that 

this may indicate a lack of efficiency in presentation, cost control, or prosecuting incremental 

rate measures like the TCRF, DCRF, and PCRF.  State Agencies proposed additional language 
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that takes into consideration the amount of time that has passed since a final order in the utility’s 

previous base rate case.  OPUC was supportive of State Agencies’ suggestion. 

 

Commission response 

The commission declines to adopt the several new criteria for review proposed by State 

Agencies and OPUC.  State Agencies and OPUC proposed that consideration be given to a 

comparison of the requested amount of rate recovery ultimately granted in the rate 

proceeding with the amount of requested rate-case expenses.  OPUC also proposed that the 

rule explicitly state that the presiding officer will consider whether the issues in a 

proceeding, the  amount of increase sought, and the amount of any increase granted are 

commensurate with the expense of litigating the proceeding.  Additionally, State Agencies 

proposed that the rule provide for a comparison of the costs of experts and attorneys 

employed by utilities with the costs of experts and attorneys employed by other parties.  

Finally, State Agencies and OPUC proposed additional language that takes into 

consideration the amount of time that has passed since a final order in the utility’s previous 

base rate case, on the basis that the frequent filing of rate cases indicates a lack of efficiency 

in presentation, cost control, or prosecution of rate cases.   

 

The commission declines to adopt State Agencies’ and OPUC’s proposals.  The commission 

declines to attempt to draft an exhaustive list of all potentially relevant factors that 

underpin the commission’s inquiry into the reasonableness of particular rate-case 

expenses.  Rather, the commission finds that the published rule, as amended, provides the 

flexibility necessary for a robust review of a party’s rate-case expenses while at the same 
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time providing notice to parties appearing before the commission regarding the factors that 

the presiding officer must consider as part of that analysis. 

 

However, the commission finds that the two new paragraphs proposed by Mr. Baron 

should be included among the factors that the presiding officer is instructed to consider.  

While the commission disagrees that adoption of this provision obviates the need for the 

adoption of any of the proportional methodologies found in subsection (d), the commission 

adopts as a new subsection (c)(5) the requirement for the presiding officer to consider 

whether the “rate-case expenses as a whole were disproportionate, excessive, or 

unwarranted in relation to the nature and scope of the rate case addressed by the evidence 

pursuant to subsection (b)(5) of this section.”  The commission adopts this criterion as one 

that the presiding officer must explicitly consider because of its close relationship to the 

question of whether a party’s rate-case expenses are reasonable.  Additionally, the 

commission inserts this paragraph because, as discussed below, a disallowance 

recommended pursuant to subsection (c)(5) as adopted is one of the two circumstances in 

which the commission finds it is reasonable to permit the calculation of the disallowance 

using the methodologies found in subsection (d) as adopted. 

 

The commission also finds that Mr. Baron’s proposal to instruct the presiding officer to 

consider as a basis for a disallowance whether the utility or municipality has failed to 

comply with the requirements of subsection (b).  This provision is directly related to the 

question of whether a party has satisfied its burden of proof to show the reasonableness of 

its rate-case expenses.  Accordingly, the commission requires consideration of this issue in 
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each rate-case expense proceeding.  As discussed above, because the commission has 

declined to adopt any reference to the establishment of a prima facie case from subsection 

(b), the commission declines to adopt the new paragraph as drafted by Mr. Baron.  Instead 

the commission adopts the following language as a new subsection (c)(6):  “the utility failed 

to comply with the requirements for providing sufficient information pursuant to 

subsection (b) of this section.” 

 

Section (d)  Methodologies for calculating rate-case expenses. 
When considering a utility’s or municipality’s request for recovery of its rate-case expenses 
pursuant to PURA §33.023 or §36.061(b)(2), if the evidence presented pursuant to 
subsection (b) of this section does not enable the presiding officer to determine the amount 
of expenses to be disallowed with reasonable certainty and specificity then the presiding 
officer may deny recovery of a proportion of a utility’s or municipality’s requested rate-
case expenses equal to any or a combination of the following: 

 

OPUC, TIEC, and State Agencies commented that subsection (d) should not be limited to cases 

in which the evidence presented does not allow the amount to be disallowed to be determined 

with reasonable certainty and specificity.  OPUC stated that the proposed language would 

significantly constrain the commission from evaluating and acting upon policy issues rather than 

merely engaging in dollar-for-dollar recovery and disallowances.  OPUC expressed concern that, 

under the proposed rule as worded, if an issue costs very little to raise but is contrary to clearly 

established commission precedent, then utilities would not be discouraged from pursuing that 

issue.  TIEC stated that the commission should not be precluded from allocating a portion of 

rate-case expenses to a utility’s shareholders as a policy matter to encourage the utility to act like 

a private litigant, regardless of whether the utility has proven up these expenses. 
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In response, the Joint Utilities stated that, if subsection (d) is adopted, none of the methodologies 

listed in subsection (d) would comply with PURA without the proposed limitation that those 

methodologies may only be used in situations where the presiding officer is not able to quantify a 

disallowance.  Accordingly, Joint Utilities recommended that, if subsection (d) is to be adopted, 

the commission must retain that limiting language. 

 

TIEC commented that the methodologies listed in subsection (d) should not be interpreted to 

limit the commission’s discretion.  TIEC further commented that the commission should 

continue to explicitly reserve its discretion to make decisions that may be outside the bounds of 

subsection (d) based on evidentiary factors and other policy directives.  Additionally, TIEC 

proposed revisions to subsection (d) to clarify that the commission is not prohibited from 

considering evidence other than the evidence provided by a utility or municipality pursuant to 

subsection (b). 

 

Mr. Baron proposed revising the first sentence of subsection (d) to state affirmatively that the 

calculation of any allowance or disallowance must be based on the amount of expenses actually 

incurred and shown to be reasonable or unreasonable by the evidence as applied to the factors 

and criteria detailed above.  Mr. Baron proposed three new sentences to replace the first sentence 

in subsection (d) as published, which would read:  “Based on the factors and criteria in 

subsections (b) and (c) of this section, the presiding officer shall allow or recommend allowance 

of recovery of rate-case expenses equal to the amount shown in the evidentiary record to have 

been actually and reasonably incurred by the requesting utility or municipality.  The presiding 

officer shall disallow or recommend disallowance of recovery of rate-case expenses equal to the 
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amount shown to have been not reasonably incurred under the criteria in subsection (c).  A 

disallowance may be based on cost estimates in lieu of actual costs only if reasonably accurate 

and supported by the evidence.”  Mr. Baron also proposed an additional sentence that would 

state that the commission retains the authority to use a proportional disallowance methodology, 

but only when necessary to calculate a disallowance imposed based on the criteria found in what 

is numbered subsection (c)(5) of adopted version of the rule.  Mr. Baron’s comments indicated 

that it would be reasonable to limit the application of subsection (d) of the published rule if the 

commission were to adopt the requirement that rate-case expenses be segregated by litigated 

issue. 

 

State Agencies stated that Mr. Baron’s proposed revisions to subsection (d) of the published rule 

effectively eliminate the commission’s discretion and ability to use the alternative approaches set 

out in the proposed rule and fail to incorporate the essential criterion of “necessity” that must be 

determined before rate-case expenses may be recovered.  Joint Utilities commented that the 

commission should reject the language labeled subsections (d)(5) and (e) in Mr. Baron’s 

comments (which correspond to subsections (c)(5) and (d) in the commission’s adopted rule) 

because they impose a “results-oriented” analysis on the reasonableness inquiry that is 

inconsistent with PURA.  OPUC stated that the alternative to subsection (d) of the published rule 

proposed by Mr. Baron is flawed because it ignores the commission’s broad discretion in 

ordering recovery of rate-case expenses.  OPUC stated that Mr. Baron’s proposed language 

would tie the commission’s hands by requiring that the commission “shall allow” recovery of 

rate-case expenses based on the amount actually and reasonably incurred by the utility or 

municipality.  OPUC also stated that Mr. Baron’s proposed language permitting disallowance of 
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expenses based on cost estimates only if reasonably accurate and supported by the evidence is a 

narrower interpretation of the purpose of the proposed subsection (d).   

 

Commission response 

The commission finds that Mr. Baron’s proposed changes better clarify the commission’s 

intent in adopting the proposed rule.  Accordingly, the commission adopts the first three 

sentences that Mr. Baron proposes should be included in subsection (d).  The commission 

also adopts Mr. Baron’s proposal that the commission retain a proportional reduction 

methodology but limit its application to the calculation of a disallowance imposed based on 

the criteria found in what is numbered subsection (c)(5) of the adopted version of the rule.  

However, as discussed below, the commission has modified Mr. Baron’s proposed language 

regarding the proportional reduction methodology to better clarify how the Results 

Oriented Method is to be applied.  In adopting this revision, the commission restates that it 

intends to use a “reasonableness” review when considering requests for recovery of or 

reimbursement for rate-case expenses.  Accordingly, the commission intends that recovery 

or reimbursement will be granted with respect to reasonably incurred rate-case expenses.   

 

The commission disagrees with State Agencies and OPUC who expressed opposition to Mr. 

Baron’s proposed revisions to subsection (d) of the published rule.  OPUC stated that Mr. 

Baron’s proposed language would tie the commission’s hands by requiring that the 

commission “shall allow” recovery of rate-case expenses that are reasonably incurred, 

which may be more restrictive than the language provided by PURA §36.061(b).  However, 

the commission finds that it does not unduly limit its discretion by adopting a provision 
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stating that the presiding officer shall allow or recommend recovery of rate-case expenses 

equal to the amount shown in the evidentiary record to have been actually and reasonably 

incurred.  The commission notes that rate-case expenses that are not in the public interest 

or, as discussed above, are not necessary will likely be disallowed on the basis that they 

were not reasonably incurred.  However, the commission finds that the rule as adopted 

comports with PURA while maintaining reasonableness as the essential standard for 

reviewing rate-case expenses. 

 

OPUC also stated that Mr. Baron’s proposed language permitting disallowance of expenses 

based on cost estimates only if reasonably accurate and supported by the evidence is based 

on a narrow interpretation of the purpose of the proposed subsection (d).  However, as 

stated above, two of the methodologies found in subsection (d) as published have been 

deleted, while the applicability of other two have been narrowed.  As such, the commission 

finds that subsection (d) as adopted clearly states the commission’s intention that 

disallowances will be based on quantifications of unreasonably incurred rate-case expenses 

to the extent that it is possible.  For the reasons discussed below, the commission finds that 

the narrowed scope of the methodologies in subsection (d) provide for the efficient 

processing of rate-case expense proceedings while retaining the necessary flexibility to use 

another means of determining the value of disallowances when necessary. 

 

The commission declines to adopt the proposals by OPUC, TIEC, and State Agencies, all of 

which proposed that the commission modify subsection (d) so that its methodologies are not 

limited to only proceedings in which the presiding officer has determined that some 
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disallowance is appropriate but is not able to quantify the amount of the disallowance 

based on the evidence provided by the parties in the proceeding.   

 

While the commission agrees that it retains substantial discretion under PURA §36.061(b) 

to disallow a utility’s rate-case expenses, including by using the methodologies in subsection 

(d) as published, the commission nevertheless finds that in proceedings where it is possible 

to quantify the disallowance attributable to unreasonably incurred rate-case expenses, it is 

preferable to disallow that amount of rate-case expenses rather than use a proxy amount.  

As discussed below, the commission adopts the changes proposed by Mr. Baron into 

subsection (d)(1) as adopted, which states affirmatively that the calculation of any 

allowance or disallowance should be based on the amount of expenses actually incurred 

and shown to be reasonable or unreasonable by the evidence as applied to the factors and 

criteria set forth in subsection (c) of the adopted rule, in part because these changes 

emphasize that it is preferable to disallow a quantified amount of rate-case expenses when 

possible rather than use a proxy amount. 

 

TIEC requested that the methodologies listed in subsection (d) should not be interpreted to 

limit the commission’s discretion and that the commission should explicitly reserve its 

discretion to make decisions that are not prescribed by subsection (d) and to consider 

evidence other than the evidence provided by a utility or municipality pursuant to 

subsection (b).  The commission notes that subsection (c) requires that the presiding officer 

consider all relevant factors.  Accordingly, nothing in the rule as adopted should be 

interpreted to prevent the consideration of relevant evidence presented by any party in a 
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proceeding.  Accordingly, the commission declines to adopt TIEC’s requested change 

because it is unnecessary. 

 

Section (d) 
(1) The 50/50 Method. For utilities, 50% of the utility’s total requested expenses, in 
recognition that the utility’s shareholders, who reap benefits from a rate increase, should 
also share in the cost of obtaining that rate increase. 

 

LCRA, Joint Utilities, and Mr. Baron commented that the proposed subsection (d)(1) was 

inadvisable because it would disallow rate-case expenses regardless of whether the expenses 

were reasonably incurred and because it is not clear that shareholders reap benefits from a rate 

increase.  LCRA further commented that subsection (d)(1) appears to violate PURA because it 

appears to automatically disallow recovery of legitimate expenses.  Commenting parties relied 

on various cases, including the Oncor case, to support the contention that a utility is entitled 

under PURA to recover all of its actual, necessary, and reasonable rate-case expenses.  These 

parties commented that, therefore, subsection (d)(1) should not be adopted because it would 

appear to disallow recovery of rate-case expenses without a finding that those expenses are 

unreasonable or unnecessary.  These parties also stated that they viewed any application of 

subsection (d)(1) as inappropriately punitive. 

 

OPUC, TML, TIEC, the Alliance, State Agencies commented in support of the adoption of 

subsection (d)(1).  OPUC also stated that Joint Utilities advance a far too narrow interpretation of 

the Oncor case as requiring that all of a utility’s reasonable and necessary rate-case expenses be 

recoverable because the Oncor case mainly focused on notice issues and whether the 

commission’s jurisdiction extended to certain rate-case expenses.  OPUC stated that the 
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assignment of certain rate-case expenses to a utility’s shareholders does not serve as a 

punishment of utility and its shareholders and, instead, recognizes the reality that the utility’s 

shareholders reap benefits from implementing rate increases and that the utility’s board of 

directors owes a fiduciary duty to the utility’s shareholders to maximize profits.  OPUC stated 

that it agreed with TIEC, which stated that subsection (d)(1) creates an incentive for a utility to 

better manage its rate-case expenses and act more like private litigants.  TML stated that utilities 

initiate the majority of ratemaking proceedings and that it is therefore fair that utilities’ 

shareholders pay some of the associated costs.  The Alliance commented that utilities’ 

shareholders should bear some of the costs for seeking increases in the utility’s rates because rate 

cases are filed, in part, to improve the utility’s return on its shareholders’ investment.  OPUC 

stated that the commission has broad discretion to determine recovery of expenses in a 

ratemaking proceeding.  OPUC cited PURA §36.061, which states that the commission may 

allow as a cost or expense the reasonable costs of a utility’s participation in a ratemaking 

proceeding.  OPUC also stated that the commission is not limited to line-item disallowances or 

charges relating to underlying unreasonable costs.  OPUC contended that, in City of Amarillo v. 

Railroad Commission of Texas, 894 S.W.2d 491 (Tex. App.—Austin 1995, writ denied), the 

court upheld the Railroad Commission’s decision to reduce the uncontested expenses related to 

one analyst’s charges by 20% due to insufficiency of support.  OPUC also stated that it is within 

the commission’s discretion to find rate-case expenses to be unreasonable even if the underlying 

cost item in the rate case is found to be reasonable. State Agencies commented that Mr. Baron 

and Joint Utilities mischaracterized the Oncor precedent because the reasonableness and 

necessity of the rate-case expenses at issue in that proceeding had been stipulated by the parties.  

State Agencies stated that, in the Oncor precedent, the commission had held that it had no 
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jurisdiction in a 2009 proceeding to order recovery of certain rate-case expenses incurred in 2004 

and 2005 because Oncor had failed to obtain approval to seek recovery of them in the later 

proceeding.  State Agencies stated that the “prior authorization” issue was central to the holding 

in the Oncor precedent and that the holding does not limit the commission’s discretion under 

PURA §36.061(b)(2) to approve or deny recovery of rate-case expenses.  State Agencies 

commented that the adoption of a rule that sets out guidelines that the commission will consider 

in its analysis of the reasonableness and necessity of rate-case expenses, sets out objective caps 

on travel-related expenses, and that sets out alternative methods for analyzing the full impact of 

unnecessary and unreasonable rate-case expenses will give parties notice that was arguably 

lacking in the Oncor precedent and would fall well within the commission’s broad rulemaking 

authority. 

 

Commission response 

LCRA, Joint Utilities, and Mr. Baron commented that subsection (d)(1) should not be 

adopted based on concerns that it would be used to disallow rate-case expenses regardless 

of whether the expenses were reasonably incurred.  While the commission finds that 

adoption of subsection (d)(1) as published is within the commission’s authority, the 

commission has determined that it is not necessary to adopt the 50/50 Method at this time.  

The commission has adopted revisions to the evidentiary requirements in the adopted rule 

that will incentivize utilities and municipalities to act more like self-funded litigants.  As 

indicated by Mr. Baron, because the commission has adopted subsection (b)(6) of the 

adopted rule, the commission is persuaded that sufficient evidence will be presented in 

most circumstances to permit the quantification of disallowances for unreasonably 
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incurred rate-case expenses.  As such, the commission only retains the use of a methodology 

to quantify a disallowance in two particular circumstances:  (1) when rate-case expenses 

are disallowed because, as a whole, they are disproportionate, excessive, or unwarranted in 

relation to the nature and scope of the rate case, or (2) if the evidence presented pursuant 

to subsection (b)(6) of the adopted rule does not enable the presiding officer to determine 

the appropriate disallowance of rate-case expenses associated with a particular issue.  

Accordingly, the rule as adopted only retains those methodologies that are best tailored to 

each scenario while permitting the presiding officer the discretion to use any other 

appropriate methodology.  The commission finds that explicitly retaining the 50/50 

Methodology adds unnecessarily to the complexity of the rule without furthering the 

commission’s aim to provide for the efficient processing of rate-case expense proceedings. 

 

Section (d) 
(2) The Results Oriented Method.  

 

LCRA, Joint Utilities, and Mr. Baron expressed opposition to the adoption of subsection (d)(2) 

based on objections to the Results Oriented Method of calculating disallowances.  LCRA further 

commented that application of subsection (d)(2) would not recognize all costs attributable to 

concluding a rate case and is not comprehensive.  Joint Utilities commented that subsections 

(d)(2) applies a “prevailing theory” of cost recovery that is inconsistent with PURA, under the 

Oncor precedent, and could perpetuate litigation and actually increase litigation costs.  Joint 

Utilities stated that whether a utility prevails on a particular issue in a rate case does not 

necessarily reflect the reasonableness of the underlying rate-case expenses.  Joint Utilities also 

noted that a utility receiving a rate of return 100 basis points below its request would result in a 
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reduced revenue requirement, increasing a disallowance calculated using subsection (d)(2), even 

though it would not be clear that the utility’s position was unreasonable or that it “won” or “lost” 

that issue.  Joint Utilities also stated that a company’s requested revenue requirement may be 

reduced by amortizing certain expenses, such as rate-case expenses over a longer period of time, 

even though these decisions may not represent a clear “loss” for the utility.  Mr. Baron 

commented that adoption of subsection (d)(2) is not advisable because there is no necessary 

correspondence between the amount of a commission-authorized revenue requirement increase 

and the reasonable of rate-case expenses incurred in a ratemaking proceeding.  Mr. Baron 

indicated, however, that, if the commission wishes to retain a proportional disallowance 

methodology, it should only be applied with respect to a disallowance imposed based on the 

criteria found in what is numbered subsection (c)(5) of adopted version of the rule.  Mr. Baron 

proposed rewording the language providing for proportional disallowances so as to avoid 

specifically listing the Results Oriented Method or other possible formulae.  Mr. Baron’s 

proposed language states generally that the presiding officer may take into consideration the 

amount of relief requested that was denied.  Mr. Baron noted that, if the commission agrees that 

proportionate disallowances are problematic and should not be used, then these revisions would 

not be necessary and the Results Oriented Method could be deleted entirely. 

 

TIEC stated that the commission should reject Joint Utilities’ arguments that it is inappropriate to 

apply subsections (d)(2) and (d)(3) to the context of a ratemaking proceeding on the basis that a 

“prevailing party” theory is not appropriate with respect to issues, like rate of return, that do not 

produce clear “winners” and “losers.”  TIEC stated that these arguments are not compelling 

because subsections (d)(2) and (d)(3) are not mandatory or prescriptive but are guidelines to be 
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referenced when the commission exercises its discretion in reviewing rate-case expenses.  TIEC 

stated that, with respect to issues for which subsections (d)(2) and (d)(3) cannot be reasonably 

applied, the commission will not apply those provisions.  TIEC stated that adoption of 

subsections (d)(2) and (d)(3) is appropriate because those provisions may be applied to issues 

which do tend to produce “winners” and “losers.” 

 

Commission response 

The commission agrees with TIEC that the commission should retain the Results Oriented 

Method.  Accordingly, the commission disagrees with LCRA, Joint Utilities, and Mr. 

Baron, which stated that the Results Oriented Method relies on a “prevailing party” theory 

of cost recovery that is inconsistent with PURA and that may not provide for a 

comprehensive evaluation of a party’s rate-case expenses.  Mr. Baron notes that there is no 

necessary correspondence between the amount of a commission-authorized revenue 

requirement increase and the reasonableness of the rate-case expenses incurred in the 

ratemaking proceeding.  Because it is not mandatory that the Results Oriented Method be 

applied to each proceeding, it is not the case that the Results Oriented Method requires the 

disallowance of reasonable rate-case expenses.  The Results Oriented Method does not 

imply that rate-case expenses are unreasonably incurred merely because a utility does not 

prevail on all issues in a proceeding. 

 

However, the commission finds there is merit in Mr. Baron’s recommendation that, if the 

commission wishes to retain this proportional disallowance methodology, it should be 

applied with respect to a disallowance imposed based on the criteria found in what is 
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numbered subsection (c)(5) of adopted version of the rule.  The commission declines to 

adopt Mr. Baron’s proposed language that generally permits the presiding officer to 

compare the relief requested by a party with the relief that was granted or denied but does 

not specify what methodology should be used when conducting this comparison.  Instead, 

the commission retains more specific language that more clearly lays out the components of 

the ratio used in the Results Oriented Method.  Specifically, if a disallowance is imposed 

pursuant to subsection (c)(5), the disallowance may be calculated, for a utility, by 

calculating the ratio of the increase in revenue requirement requested by the utility that 

was denied to the total amount of the increase in revenue requirement requested in a 

proceeding by the utility or, for a municipality, the ratio of the amount of the increase in 

revenue requirement requested by the utility unsuccessfully challenged by the municipality 

to the total amount of the increase in revenue requirement challenged by the municipality.  

The commission notes that the adopted language also retains the commission’s broad 

flexibility to use any other appropriate methodology.  The commission finds that limiting 

the scope of the Results Oriented Method in this manner while providing explicit 

instructions for its application provides for the efficient processing of rate-case expense 

proceedings by reducing the likelihood that the commission will be required to weigh the 

benefits of each of the published methodologies in relation to each proceeding.  Instead, the 

commission expects that the evidence presented pursuant to subsection (b) as adopted will 

limit the circumstances in which it will be necessary to resort to some proportional 

methodology.  Accordingly, the commission need only retain the Results Oriented Method 

with respect to those proceedings in which a disallowance is imposed pursuant to 

subsection (c)(5). 



PROJECT NO. 41622  ORDER PAGE 120 OF 150 

 

 

Additionally, Joint Utilities commented that the Results Oriented Method should not be 

adopted because some issues, such as rate of return, do not tend to produce clear 

“prevailing parties.”  Although some ratemaking issues do not lend themselves to the 

application of the Results Oriented Method, the commission notes the methodologies listed 

in subsection (d) of the adopted rule are not exclusive or exhaustive and may only be 

applied where appropriate.  The commission retains the discretion of the presiding officer 

to determine in which proceedings the application of the Results Oriented Method is 

appropriate based on the facts of each proceeding. 

 

Additionally, because subsections (d)(2) and (d)(3) of the adopted rule have been restated to 

permit the application of any other appropriate methodology, subsection (d)(5) of the 

published rule is duplicative and has been deleted. 

 

Section (d) 
(2)(A) For utilities, the ratio of the amount of the increase in revenue requirement 
requested by the utility that was denied to the total amount of the increase in revenue 
requirement requested in a proceeding by the utility. 
(2)(B) For municipalities, the ratio of the amount of the increase in revenue requirement 
requested by the utility unsuccessfully challenged by the municipality to the total amount 
of the increase in revenue requirement challenged by the municipality. 

 

As indicated above, OPUC, the Alliance, El Paso, State Agencies, the TML, and Houston 

commented that subsection (d)(2)(B) should not be applied to municipalities.  OPUC also stated 

that subsections (d)(2)(B) and (d)(3)(B) as proposed result in a disproportionate disallowance to 

a municipality when compared with the commensurate provisions for utilities in subsections 

(d)(2)(A) and (d)(3)(A) due to the larger size of a utility’s requested revenue requirement 
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compared to the relatively small size of a municipality’s requested disallowances.  The Alliance 

stated that municipalities do not control the issues raised by the utility initiating the ratemaking 

proceeding and must respond to the utility’s proposals or else municipalities’ citizens and 

businesses will be forced to pay higher rates.  The Alliance further noted that it is unfair to 

penalize the ratepayers in those municipalities for trying to minimize the utility’s proposed rate 

increases.  The Alliance stated that it would be more equitable to maintain the status-quo than to 

adopt subsections (d)(2)(B) and (d)(3)(B).  El Paso asserted that it is inappropriate to tie a 

municipality’s recovery of its rate-case expenses to the results obtained in a proceeding because 

municipalities review the entire rate filing package and not simply opposing a rate increase.  

Houston maintained that it is concerned that subjecting municipalities to the proposed new rule 

would potentially interfere with a municipality’s ability to continue to properly fulfill its 

legislatively mandated regulatory obligations.  Houston noted that the cost of a municipality’s 

rate-case expenses is typically minimal compared to the benefits achieved through a 

municipality’s intervention.  Houston stated that the reimbursement of a municipality’s rate-case 

expenses allows a municipality to present a more complete case than many intervenors do, 

providing valuable information to the commission in each case.  State Agencies agreed with 

OPUC, stating that subsections (d)(2) and (d)(3) might impose disproportionate penalties on 

municipalities compared with utilities. 

 

TIEC stated that the positions taken by a municipality in a ratemaking proceeding are not 

influenced by and may be adverse to out-of-city customers and that it would be inequitable to 

require out-of-city customers to bear part of the cost of the municipality’s rate-case expenses.  

TIEC stated that, if municipalities’ rate-case expenses are collected only from customers within 
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the municipal limits, then it is not necessary to apply subsections (d)(2) and (d)(3) to 

municipalities.  TIEC also stated that there is some merit in OPUC’s argument that applying 

subsections (d)(2) and (d)(3) to municipalities can result in disproportionate disallowances, could 

create an incentive for municipalities to challenge more issues in order to avoid disproportionate 

disallowances, or could create a disincentive for a municipality to challenge a particularly high-

dollar issue.  TIEC states that, because of these issues, it would be preferable not to adopt 

subsections (d)(2) and (d)(3) and, instead, to mandate that a municipality’s rate-case expenses 

shall only be recovered from in-city customers. 

 

Commission response 

The commission disagrees with those parties, such as OPUC, the Alliance, El Paso, State 

Agencies, TML, and Houston, who stated, variously, that the Results Oriented Method 

should not be applied to municipalities because its application would result in 

disproportionate disallowances for municipalities.  Specifically, these parties objected to 

the application of the Results Oriented Method to municipalities because, among other 

things, it penalizes the citizens of municipalities for challenging the utility’s requested 

revenue requirement or interferes with a municipality’s ability to continue to properly 

fulfill its legislatively mandated regulatory obligations, including its statutory right to 

intervene in ratemaking proceedings before the commission.  The commission disagrees 

that application of the Results Oriented Method to municipalities would necessarily result 

in disproportionately large disallowances for municipalities.  First, the commission notes 

that the Results Oriented Method is not mandatory, but may only be applied in situations 

where some disallowance is appropriate but in which the municipality has not presented 
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sufficient evidence to quantify the appropriate disallowance.  Furthermore, in proceedings 

in which the application of the Results Oriented Method would result in a disproportionate 

disallowance, the commission notes that the presiding officer retains the discretion to apply 

any other appropriate methodology.  Second, the commission disagrees that the application 

of the Results Oriented Method would penalize the citizens of municipal intervenors or 

impair the municipality’s legislatively mandated regulatory obligations.  To the extent that 

a municipality’s rate-case expenses are reasonably incurred and are not disproportionate, 

excessive, or unwarranted in relation to the nature and scope of the rate case, the Results 

Oriented Method will not be applied to the municipality.  The commission disagrees that 

the disallowance of unreasonably incurred rate-case expenses unfairly penalizes the citizens 

of a municipality or impairs the municipality’s ability to conduct or participate in 

ratemaking proceedings.  Accordingly, the commission includes in the adopted rule a 

provision explicitly permitting the application of the Results Oriented Method to 

municipalities.  This provision is found in subsection (d)(2)(B) of the adopted rule. 

 

TIEC recommended that it would be preferable to decline to adopt subsections (d)(2)(B) 

and (d)(3)(B) of the published rule and, instead, to require that a municipality’s rate-case 

expenses be collected only from ratepayers inside the municipality’s territory.  The 

commission disagrees with TIEC’s proposal because the commission wishes to retain the 

flexibility to address the recovery and allocation of a municipality’s rate-case expenses 

among a utility’s customer groups based on the facts of each proceeding.  Accordingly, the 

commission declines to adopt TIEC’s recommendation. 
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Section (d) 
(3) The Issue Specific Method.  

 

LCRA, Joint Utilities, and Mr. Baron expressed opposition to the adoption of subsection (d)(3) 

based on objections to the Issue Specific Method of calculating disallowances.  LCRA further 

commented that application of subsection (d)(3) may become very complicated depending on 

whether issues are successfully appealed, noting that a successful appeal means that the utility 

did not in fact unsuccessfully litigate that issue.  LCRA asked specifically how to determine the 

specific point in time at which the commission determines the appropriate measurement of total 

rate-case expenses on which to base any disallowance.  Joint Utilities stated that their concerns 

regarding the propriety and applicability of a “prevailing party” theory with respect to the 

Results Oriented Method also apply to the Issue Specific Method.  Mr. Baron commented that 

adoption of subsection (d)(3) is not advisable because it will not be necessary if the commission 

requires utilities and municipalities to present sufficient evidence to determine the actual value of 

incurred rate-case expenses. 

 

For the same reasons as those stated above, TIEC stated that the commission should also reject 

Joint Utilities’ arguments that it is inappropriate to apply subsections (d)(2) and (d)(3) to the 

context of a ratemaking proceeding on the basis that a “prevailing party” theory is not 

appropriate with respect to issues, like rate of return, that do not produce clear “winners” and 

“losers.” 
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Commission response 

Mr. Baron commented that adoption of the Issue Specific Method is not advisable because 

it will not be necessary if the commission requires utilities and municipalities to present 

sufficient evidence to determine the actual value of incurred rate-case expenses associated 

with each litigated issue.  Although the commission agrees with Mr. Baron that it is 

advisable to adopt subsection (b)(6), which requires a party to reasonably associate its rate-

case expenses with each litigated issue, the commission has determined that it is still 

advisable to retain the Issue Specific Method.  In recognition of several parties’ concerns, 

instead of adopting Mr. Baron’s recommendation to reject the Issue Specific Method 

entirely, the commission decides instead to limit its application to only those cases in which 

the evidence presented pursuant to subsection (b)(6) does not enable the presiding officer to 

determine the appropriate disallowance of rate-case expenses reasonably associated with 

an issue with certainty and specificity.  The commission notes that Mr. Baron’s comments 

regarding the Results Oriented Method indicated that the commission may wish to retain a 

proportional reduction methodology but restrict its application to disallowances imposed 

pursuant to a limited number of criteria.  As the commission discussed above regarding the 

Results Oriented Method, the commission finds that it is preferable to retain some of the 

methodologies found in subsection (d) as published but limit their application to a 

narrower range of circumstances.  Accordingly, although the adoption of subsection (b)(6) 

increases efficiency in the processing of rate-case expense proceedings and decreases the 

likelihood that the evidence presented pursuant to subsection (b) would not enable the 

presiding officer to determine the appropriate disallowance of rate-case expenses 
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reasonably associated with an issue with certainty and specificity, the commission also 

retains the necessary discretion to address such a situation when necessary. 

 

The commission notes that subsection (d)(3) as adopted is permissive but does not require 

the application of the Issue Specific Method.  The commission finds that it is reasonable to 

retain flexibility when considering rate-case expense proceedings and retains the presiding 

officer’s discretion to find that an application is insufficient for further processing when an 

applicant has not presented the necessary information pursuant to subsection (b) of the 

adopted rule.  The commission wishes to provide a range of reasonable options for 

situations in which it is determined that it is not possible to determine the rate-case 

expenses associated with each issue with certainty and specificity. 

 

The commission disagrees with LCRA, Joint Utilities, and Mr. Baron, which expressed 

objections to the Issue Specific Method.  LCRA stated that the application of the Issue 

Specific Method may become very complicated because a successful appeal means that the 

utility did not in fact unsuccessfully litigate that issue.  LCRA states that it is not clear at 

which point in time a utility can be said to have definitively “lost” an issue in order for the 

application of the Issue Specific Method to apply.  However, the commission concludes that 

the successful appeal of a commission decision with respect to a litigated issue does not 

necessarily prove that all of the costs associated with litigating that issue before the 

commission were reasonably incurred.  The commission notes that the Issue Specific 

Method represents a methodology for quantifying a disallowance after it is determined that 

some rate-case expenses were unreasonably incurred.  Accordingly, even if an issue is 
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successfully appealed, it is not necessarily the case that it was inappropriate to have applied 

the Issue Specific Method with respect to the requested revenue associated with that issue.  

Accordingly, the commission retains the presiding officer’s discretion to assess the 

propriety of applying the Issue Specific Method on a case-by-case basis. 

 

Additionally, for reasons stated above, the commission disagrees with Joint Utilities’ 

concerns that the Issue Specific Method inappropriately relies on a “prevailing party” 

theory of cost recovery.  As stated above, the commission notes that the Issue Specific 

Method may only be used in proceedings in which some disallowance of unreasonably 

incurred rate-case expenses is appropriate but in which the utility or municipality has not 

presented sufficient evidence to quantify the disallowance.  Because this methodology is not 

used to determine the reasonableness of expenses, it is not the case that the Issue Specific 

Method requires the disallowance of rate-case expenses or implies that rate-case expenses 

are unreasonably incurred merely because a utility does not prevail on all issues in a 

proceeding. 

 

The commission retains broad discretion to use an appropriate methodology after 

considering the specific facts of each proceeding.  The commission also notes that successful 

appeal of a commission decision with respect to a litigated issue does not necessarily prove 

that all of the costs associated with litigating that issue before the commission were 

reasonably incurred.  Accordingly, the commission declines to adopt any other proposed 

changes to this subsection.   
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Additionally, because subsections (d)(2) and (d)(3) of the adopted rule have been restated to 

permit the application of any other appropriate methodology, subsection (d)(5) of the 

published rule has been deleted. 

 

Section (d) 
(3)(A) For utilities, the ratio of the amount of the increase in revenue requirement 
requested by a utility related to any unsuccessfully litigated issue(s) to the total revenue 
requirement increase requested by the utility. 
(3)(B) For municipalities, the ratio of the amount of the increase in revenue requirement 
requested by the utility unsuccessfully challenged by the municipality relating to any 
unsuccessfully litigated issue(s) by the municipality to the total amount of the increase in 
revenue requirement challenged by the municipality. 

 

OPUC, the Alliance, El Paso, State Agencies, TML, and Houston expressed similar objections to 

the adoption of subsection (d)(3)(B) as indicated by those parties in opposition to subsection 

(d)(2)(B).  El Paso also commented that subsection (d)(3)(B) should not be adopted because it 

will not always be clear whether an issue is in fact successfully litigated. 

 

For the same reasons as those stated above, TIEC  asserted that it would be preferable not to 

adopt subsections (d)(2) and (d)(3) and, instead, to mandate that a municipality’s rate-case 

expenses shall only be recovered from in-city customers. 

 

Commission response 

OPUC, the Alliance, El Paso, State Agencies, TML, and Houston expressed the same 

concerns regarding the application of the Issue Specific Method to municipalities as these 

parties expressed regarding the application of the Results Oriented Method.  These parties 

stated, variously, that the Results Oriented Method should not be applied to municipalities 
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because its application would result in disproportionate disallowances for municipalities, it 

penalizes the citizens of municipalities for challenging the utility’s requested revenue 

requirement, and/or it interferes with a municipality’s ability to continue to properly fulfill 

its legislatively mandated regulatory obligations, including its statutory right to intervene 

in ratemaking proceedings before the commission.  The commission notes that these 

methodologies are not mandatory, but rather the presiding officer retains the flexibility to 

determine in which proceedings each methodology may be appropriately applied.  Second, 

the commission disagrees that the application of the Issue Specific Method would penalize 

the citizens of municipal intervenors or otherwise impair the municipality’s legislatively 

mandated regulatory obligations.  To the extent that a municipality’s rate-case expenses 

are reasonably incurred and to the extent that a municipality presents sufficient evidence 

pursuant to subsection (b) of the adopted rule, the Issue Specific Method will not be 

applied to the municipality.  The commission disagrees with any contention that the 

disallowance of rate-case expenses for which the municipality has not met its burden of 

proof unfairly penalizes the citizens of a municipality or impairs the municipality’s ability 

to conduct or participate in ratemaking proceedings.  Accordingly, the commission 

includes in the adopted rule a provision explicitly permitting the application of the Issue 

Specific Method to municipalities.  This provision is found in subsection (d)(3)(B) of the 

adopted rule. 

 

For the same reasons as stated above, the commission declines to adopt TIEC’s proposal to 

mandate that a municipality’s rate-case expenses shall only be recovered from in-city 

customers instead of adopting the Issue Specific Method as applied to municipalities.  
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However, as stated above, the commission retains the discretion to evaluate the allocation 

of the recovery of rate-case expenses among a utility’s customer groups in individual 

ratemaking proceedings. 

 

Section (d) 
(4) The 51% Allowance Method.  For utilities, all of a utility’s requested rate-case expenses 
incurred in a proceeding in which the increase in the utility’s approved revenue 
requirement after a contested hearing is less than 51% of the total amount of the increase 
in revenue requirement requested by the utility. 

 

Water IOUs, Mr. Baron, LCRA, and Joint Utilities expressed opposition to the 51% Allowance 

Method.  Water IOUs stated that subsection (d)(4) of the published rule should not be adopted 

because, in every rate case, assuming there is any merit to the application at all, there is some 

amount of reasonable and necessary cost associated with the application that would be unfairly 

disallowed.  Water IOUs stated that a recent application of a similar provision by the TCEQ is 

being challenged on appeal in the case styled Canyon Lake Water Service Company’s 

Application for a Rate/Tariff Change; SOAH Docket No. 582-11-1468; TCEQ Docket No. 2010-

1841-UCR.  Mr. Baron commented that adoption of the 51% Allowance Method would be 

unnecessary if his proposal to require that rate-case expenses be associated with the rate case’s 

litigated issues.  LCRA commented that application of the 51% Allowance Method would violate 

PURA and recent case precedents because it appears to over-reach while sacrificing a utility’s 

ability to recover its reasonable costs authorized by PURA.  Joint Utilities commented that the 

51% Allowance Method is inconsistent with PURA because it systematically and arbitrarily 

disallows rate-case expenses without any review of the reasonableness of the individual costs. 
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In response, TIEC agreed that subsection (d)(4) is based on a TCEQ rule.  TIEC stated that the 

Texas Water Code contains provisions similar to PURA §36.051 and that, therefore, it is 

permissible for the commission to adopt subsection (d)(4).  TIEC stated that because these 

provisions would be listed explicitly in the rule, utilities would have clear notice of the risk that 

one of these disallowance provisions could be applied, which allows the utilities to factor that 

risk into their spending decisions and further preserves their opportunity to earn a reasonable 

return pursuant to PURA §36.051. 

 

Commission response 

The commission agrees with Mr. Baron that adoption of the requirement that rate-case 

expenses be associated with the rate case’s issues decreases the need to adopt the 51% 

Allowance Method.  Accordingly, the commission finds at this time that it is not necessary 

to adopt subsection (d)(4) of the published rule.  The commission therefore deletes 

subsection (d)(4) of the published rule.  As indicated by Mr. Baron, because the commission 

has adopted subsection (b)(6) of the adopted rule, the commission is persuaded that 

sufficient evidence will be presented in most circumstances to permit the quantification of 

disallowances for unreasonably incurred rate-case expenses.  The commission only retains 

the use of a methodology to quantify a disallowance in two particular circumstances:  (1) 

when rate-case expenses are disallowed because, as a whole, they are disproportionate, 

excessive, or unwarranted in relation to the nature and scope of the rate case, or (2) if the 

evidence presented pursuant to subsection (b)(6) of the adopted rule does not enable the 

presiding officer to determine the appropriate disallowance of rate-case expenses 

associated with a particular issue.  Accordingly, the rule as adopted only retains those 
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methodologies that are best tailored to each scenario while permitting the presiding officer 

the discretion to use any other appropriate methodology.  The commission finds that 

explicitly retaining the 51% Allowance Method adds unnecessarily to the complexity of the 

rule without furthering the commission’s aim to provide for the efficient processing of rate-

case expense proceedings. 

 

The commission disagrees with Water IOUs, Mr. Baron, LCRA, and Joint Utilities, which 

state that, assuming there is any merit to the application at all, there is some amount of 

reasonable and necessary cost associated with the application that would be unfairly 

disallowed if all rate-case expenses are disallowed.  LCRA similarly commented that 

application of the 51% Allowance Method would violate PURA because it systematically 

and arbitrarily disallows rate-case expenses without a review of the reasonableness of the 

individual costs.  The commission agrees that it is possible that some rate-case expenses are 

reasonably incurred, even if more than 51% of a request is disallowed.  However, the 

published version of the rule provides the presiding officer’s discretion to determine on a 

case-by-case basis whether the facts of each proceeding support using the 51% Allowance 

Method to quantify a disallowance to be associated with unreasonably incurred rate-case 

expenses.   

 

The commission acknowledges Water IOUs’ statement that the 51% Allowance Method 

should not be adopted because a similar provision in TCEQ’s rules is being challenged on 

appeal by Canyon Lake Water Service Company.  However, this provision has not been 

overturned on appeal at this time.  Additionally, even if TCEQ’s application of the 
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provision is overturned on appeal, the commission retains the flexibility to assess at that 

time whether the adoption of the 51% Allowance Method may be appropriately applied in 

other proceedings with different factual and policy issues than the TCEQ proceeding that 

is currently subject to appeal. 

 

Section (d)  
(5) The result of the use of any other appropriate methodology. 

 

Other comments related to subsection (d) 

LCRA, Joint Utilities, Water IOUs, and Oncor Cities commented that subsection (d) should be 

deleted from the proposed rule.  LCRA and Joint Utilities commented that, in any given case, the 

commission has the prerogative to disallow any unreasonable expenses as long as the basis for 

denial is explained.  LCRA clarified that it believes that the commission already has the ability to 

evaluate a utility’s rate-case expenses on the merits and determine if they are unreasonable or 

imprudent.  LCRA further commented that subsection (d) is unnecessary because it does not see 

a need for any mechanical methods to calculate the value of disallowances.  Joint Utilities further 

commented that the adoption of subsection (d) could make reaching settlements more difficult 

because a party that is confident of “winning” an issue will have less incentive to settle and can 

instead use the issue to drive up other parties’ rate-case expenses.  Joint Utilities stated that, if a 

case that would otherwise have settled is fully litigated, customers may be forced to bear the 

additional litigation costs of a hearing as well as higher rates related to cost-of-service issues a 

utility may “win” but that it otherwise would have settled.  Water IOUs commented that the 

application of subsection (d) may result in confiscatory decisions because it may allow for 

arbitrary disallowances of reasonable and necessary expenditures.  Water IOUs stated, generally, 
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that all of the proposed methodologies for calculating disallowances must be rejected because 

any proposals to systematically disallow rate-case expenses for “policy” reasons without regard 

to their reasonableness may violate PURA.  The Oncor Cities also proposed deletion of 

subsection (d), stating that subsection (d) implies that it is per se unreasonable to incur costs to 

litigate issues that are ultimately lost.  Oncor Cities stated that this connection is not always clear 

because losing parties do not necessarily unreasonably litigate a novel issue.  Oncor Cities stated 

that disallowances calculated pursuant to subsection (d) could result in arbitrary and capricious 

reductions that would necessarily sweep broadly enough to capture expenses associated with not 

just the problematic issue but also other expenses that are not unreasonable.   

 

In response to these concerns, OPUC and State Agencies stated that deletion of subsection (d) is 

not warranted.  OPUC stated that subsection (d) as proposed does not require the commission to 

use any of these particular methods but, appropriately, puts the parties on notice that the 

commission may use these methods in a particular case where it is justified.  OPUC stated that 

the proposed rule, with OPUC’s suggested changes stated above, strikes a balance in maintaining 

the broad discretion granted to the commission while also providing guidance to the parties who 

come before the commission.  OPUC agreed with TIEC’s comments that the commission should 

delete the restrictive language in subsection (d) limiting the use of the enumerated methodologies 

to cases where the evidence presented does not enable the presiding officer to determine the 

amount of expenses to be disallowed.  TIEC also replied, stating that the methodologies listed in 

subsection (d) are within the commission’s authority to adopt.  TIEC stated that it disagrees with 

Joint Utilities’ justification for seeking to remove these methodologies from the rule.  TIEC 

stated that PURA §36.061 permits the commission to allow recovery of a utility’s rate-case 
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expenses but does not guarantee recovery of rate-case expenses.  TIEC disagreed that the Oncor 

precedent created a requirement that a utility be permitted to recover all rate-case expenses that it 

shows to be reasonable and necessary.  TIEC stated that, pursuant to PURA §36.051, a utility is 

entitled to just and reasonable rates so that it may be afforded an opportunity to earn a reasonable 

return but that it is difficult to imagine a disallowance of rate-case expenses that would deprive a 

utility of this opportunity.  TIEC stated that, as a matter of law, the commission is not precluded 

from applying the types of disallowances listed in proposed subsection (d).  State Agencies 

commented that Joint Utilities are incorrect in asserting that subsection (d) would violate PURA 

because subsection (d) is not required to be employed in every case but allows the commission 

flexibility to apply appropriate disallowances where facts warrant them.  State Agencies pointed 

out that similar methodologies had been adopted by other administrative agencies in Texas. 

 

Commission response 

The commission disagrees with LCRA, Joint Utilities, Water IOUs, and Oncor Cities, who 

commented that subsection (d) should be deleted from the proposed rule.  LCRA and Joint 

Utilities commented that, in any given case, the commission has the authority to disallow 

unreasonable expenses as long as the basis is explained and that, therefore, the mechanical 

methods to calculate disallowances are unnecessary.  The commission disagrees and notes 

that, in some proceedings, the utility or municipality does not present sufficient evidence to 

quantify disallowances associated with unreasonably incurred rate-case expenses.  The 

commission retains the discretion to use a methodology for calculating an appropriate 

disallowance in these proceedings, consistent with its prior practice.  As discussed above, 

the commission notes that the adopted rule should be interpreted to provide the presiding 
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officer all necessary flexibility when determining whether a failure to provide sufficient 

evidence pursuant to subsection (b)(6) of the adopted rule should result in a finding that 

the application is not sufficient for further processing or instead whether it would be 

appropriate to recommend a disallowance calculated pursuant to subsection (d)(3) of the 

adopted rule. 

 

The commission disagrees with Joint Utilities’ concern that adoption of subsection (d) may 

make reaching settlements difficult because it will encourage a party to drive up other 

parties’ rate-case expenses if it is confident of “winning” an issue.  Especially in light of the 

narrowed scope of subsection (d)(3) in the adopted version of the rule, the commission 

disagrees that parties will be motivated to incur additional unnecessary litigation costs in 

the hopes that the presiding officer may find that some of the utility’s rate-case expenses 

should be disallowed and then resort to a discretionary methodology for the calculation of a 

disallowance.  In fact, as discussed above, the commission finds that adopting clear 

evidentiary standards and specific criteria for reviewing rate-case expense proceedings will 

provide incentive for utilities and municipalities to act more like self-funded litigants.  The 

commission retains the discretion to address these concerns on a case-by-case basis. 

 

The commission also disagrees with Water IOUs, which stated that application of 

subsection (d) may result in confiscatory decisions by allowing for arbitrary disallowances 

of reasonable and necessary expenditures.  The commission also disagrees with Oncor 

Cities, which proposed deletion of subsection (d) because it implies it is per se unreasonable 

to incur costs to litigate issues that are ultimately lost.  As stated above, the methodologies 
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in subsection (d) are not used to determine whether rate-case expenses are reasonably 

incurred.  These methodologies are only used to quantify disallowances that are associated 

with disallowed and unreasonably incurred rate-case expenses.  The commission agrees 

with OPUC and State Agencies which stated that deletion of subsection (d) is not 

warranted and that subsection (d) does not require the commission to use any of these 

particular methods.  Accordingly, it is not the case that application of these methodologies 

may result in confiscatory decisions or in the disallowance of reasonable and necessary 

expenditures. 

 

Finally, the commission disagrees with OPUC’s and TIEC’s suggestion that the 

commission should permit the application of the methodologies in subsection (d) of the 

proposed rule in any proceeding, even in a proceeding in which the presiding officer is able 

to quantify the appropriate disallowance to be associated with unreasonably incurred rate-

case expenses.  Although this modification is within the commission’s discretion, the 

commission prefers at this time that, if it is possible to quantify the appropriate 

disallowance, then that quantity will be disallowed.  The commission retains this provision 

as an incentive for utilities and municipalities to present sufficient evidence to quantify 

their rate-case expenses in as much detail as possible and as a disincentive for parties to 

request approval of excessive rate-case expenses.  The commission also prefers to limit 

disagreements regarding which methodologies to apply to only those proceedings in which 

it is necessary to apply some methodology. 
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Other Comments Regarding the Proposed Rule 

Oncor Cities proposed adding a new subsection stating that rate-case expenses incurred by 

municipalities will be quantified as late in the ratemaking proceeding as is practical and that 

municipalities may establish an estimate of rate-case expenses to complete the ratemaking 

proceeding after the quantification date and to participate in appeals of the proceeding.  Oncor 

Cities proposed that the reasonableness of the costs comprising the estimate should be subject to 

commission approval in the order resolving the ratemaking proceeding.  TML, the Alliance, and 

El Paso supported the proposal that municipalities be able to recover estimated rate-case 

expenses. 

 

OPUC proposed a new subsection (e) that would limit a utility’s recovery of rate-case expenses 

if the litigated outcome of a rate case is equal to or less than a written settlement offer.  OPUC 

stated that a similar requirement has been adopted by the TCEQ and that the provision would 

encourage parties to settle ratemaking proceedings. 

 

LCRA and the Joint Utilities opposed OPUC’s proposal.  LCRA stated that it objects because 

settlement offers are confidential but that OPUC’s proposal would appear to require public 

disclosure of a group of parties’ written settlement offer before the commission could begin to 

gauge whether to deny recovery of rate-case expenses after the date of the offer.  LCRA stated 

that OPUC did not state which parties would trigger its proposed provision.  LCRA stated that 

OPUC’s proposed provision would prevent a utility from recovering its rate-case expenses in a 

proceeding if the commission awarded a result worse than a group’s settlement offer, even if the 
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commission’s order is overturned on appeal.  LCRA further stated that it opposes OPUC’s 

proposal because it limits the commission’s ability and responsibility to perform a reasoned 

analysis of the facts in a given proceeding.  Joint Utilities stated that the proposal is contrary to 

PURA and impractical in the context of a ratemaking proceeding because there exist many 

components to a settlement proposal other than revenue requirement, which is the criterion that 

OPUC’s proposal focuses on.  These parties stated that it would be overly complex to try to 

analyze the non-revenue requirement elements of a settlement proposal to determine whether the 

final outcome as a whole was better or worse than a settlement proposal.  These parties also 

commented that OPUC’s proposal would necessarily require the admission of confidential 

settlement offers into evidence in violation of Texas Rule of Evidence 408.  These parties 

commented that this would create a chilling effect because utilities may have a greater reluctance 

to make settlement offers if such offers could be used against them in the manner suggested by 

OPUC. 

 

Mr. Baron recommended that the commission should include a new subsection relating to 

procedures and specify that applications to recover rate-case expenses should be filed and 

separately docketed after the conclusion of a rate case.  Mr. Baron recommended, in order to 

encourage settlement, utilities and municipalities should, before filing a request to recover rate-

case expenses, offer to provide relevant documents for informal review by Staff and other 

parties. 

 

Joint Utilities commented that the commission may allow rate-case expenses to be examined in a 

separate proceeding, but it should also allow parties to address those expenses when practicable 
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in the proceeding in which they are incurred.  State Agencies commented that, even when rate-

case expenses are considered in a severed proceeding, parties should retain the ability to settle 

rate-case expenses as part of a total rate case settlement. 

 

State Agencies commented that the proposed rule lacks an essential standard for evaluating costs 

incurred for travel, lodging, and meals.  State Agencies proposed the use of an objective standard 

based on the guidelines for state employees’ travel expenses that are published by Texas 

Comptroller of Public Accounts that would be used to determine whether travel, lodging, and 

meal expenses are reasonable. 

 

Joint Utilities stated that any attempt to establish maximum travel expenses will be complicated 

and in need of ample justified exceptions.  Joint Utilities further commented that it is not clear 

that the commission’s existing policy of reviewing travel-related rate-case expenses on a case-

by-case basis is ineffective.  Joint Utilities stated that they are not opposed to adopting language 

proposed by Mr. Baron relating to travel expenses as part of the criteria the commission would 

consider in determining the reasonableness of rate-case expenses. 

 

The REP Group recommended that the commission adopt an additional subsection relating to the 

method of recovery of rate-case expenses.  The REP Group proposed that the commission 

specify that rate-case expenses will be recovered in a rider.  The REP Group further proposed 

that the commission may authorize a separate rider for each eligible rate class.  The REP Group 

also recommended that the commission suspend the effective date of any approved rider so that 

the rate-case expenses charges will take effect on March 1 or September 1, as applicable.  The 
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REP Group further stated that, if the final decision on a request to recover rate-case expenses has 

not been issued at least 46 days before March 1, the effective date of an approved rider will be 

suspended until September 1, and if the final decision on a request to recover rate-case expenses 

has not been issued at least 46 days before September 1, the effective date of an approved rider 

will be suspended until the following March 1.  The REP Group also recommended that, unless 

otherwise ordered, a utility should be required to serve notice of the approved rates and the 

effective date of the approved rates by the first working day after the presiding officer’s final 

decision to retail electric providers that are authorized by the registration agent to provide service 

in the utility’s service area. 

 

At the public hearing, OPUC commented that it generally did not oppose the REP Group’s 

recommendation but proposed two modifications.  First, OPUC suggested that ratepayers should 

not be required to pay interest during the delay between a commission order approving a rider 

and the effective date of the rider.  Second, OPUC suggested that the commission use April 1 

and October 1 as the effective date of the rider instead of March 1 and September 1 because 

March and September are particularly high-use months.  

 

Commission response 

The commission declines to adopt the proposed changes and opts to retain its broad 

discretion to consider many factors when determining the reasonableness and necessity of 

rate-case expenses, including how such expenses should be recovered. 
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The commission declines to adopt Oncor Cities’ proposal relating to the reimbursement of 

a municipality’s expected future rate-case expenses.  Recent commission precedents, 

including Docket No. 40295, expressly state that approving estimated future rate-case 

expenses for municipal parties is not in the public interest.  Accordingly, the commission 

declines to adopt any provision that would permit the approval of estimated future 

expenses.  Accordingly, subsection (d) of the adopted rule states that the presiding officer 

shall allow or recommend recovery of rate-case expenses that have been shown to have 

been actually incurred. 

 

The commission declines to adopt Mr. Baron’s and Oncor Cities’ proposals relating to the 

timing and docketing of rate-case expenses.  Mr. Baron recommended that the commission 

should include a new subsection relating to procedures and specify that applications to 

recover rate-case expenses should be filed and separately docketed after the conclusion of a 

rate case and that utilities and municipalities should, before filing a request to recover rate-

case expenses, offer to provide relevant documents for informal review by Staff and other 

parties.  Oncor Cities proposed that the rule specify that rate-case expenses incurred by 

municipalities will be quantified as late in the ratemaking proceeding as is practical and 

that municipalities may establish an estimate of rate-case expenses to complete the 

ratemaking proceeding and to participate in appeals after the quantification date.  The 

commission agrees with Joint Utilities which stated that the commission should allow 

parties to address rate-case expenses, when practicable, in the proceeding in which they are 

incurred.  The commission also agrees with State Agencies, which commented that the 

commission should retain the flexibility to allow parties to settle rate-case expense issues as 
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part of a ratemaking proceeding provided those issues have already been severed into a 

separate proceeding.  Presently, the presiding officer is granted discretion to determine the 

procedure for processing requests for recovery of or reimbursement for rate-case expenses 

based on the facts particular to each proceeding, including whether to sever the review of 

rate-case expenses into a separate proceeding and how best to determine an appropriate 

cut-off date for the counting of rate-case expenses.  The commission declines to adopt 

particular criteria for determining a set cut-off date for rate-case expenses, as the 

commission prefers to retain the presiding officer’s flexibility to address these issues on a 

case-by-case basis.   

 

The commission declines to adopt OPUC’s proposed new subsection (e) that would limit a 

utility’s recovery of rate-case expenses if the litigated outcome of a rate case is equal to or 

less than a written settlement offer.  The commission agrees with Joint Utilities that this 

proposal is not practical to implement because there exist many components to a settlement 

proposal other than revenue requirement, which is the criterion that OPUC’s proposal 

focuses on.  Joint Utilities commented that it would be overly complex to try to analyze the 

elements of the settlement proposal that do not relate to the revenue requirement in order 

to determine whether the final outcome was better or worse than the settlement proposal.  

Accordingly, the commission declines to adopt OPUC’s proposal. 

 

The commission declines to adopt State Agencies’ proposal to include in the rule an 

objective standard for evaluating costs incurred for travel, lodging, and meals.  The 

commission notes that subsections (b)(4) and (c) of the adopted rule require the 



PROJECT NO. 41622  ORDER PAGE 144 OF 150 

 

presentation and evaluation of evidence relating to the expenses incurred for lodging, meals 

and beverages, transportation, or other services or materials.  The commission agrees with 

Joint Utilities who commented that establishing maximum travel expenses is complicated 

and that it is not clear that the commission’s existing policy of reviewing travel-related 

expenses on a case-by-case basis is ineffective.  The commission finds that these issues 

depend too much on the facts of each proceeding and that it is not appropriate to adopt 

prescriptive criteria that would limit a party’s recoverable rate-case expenses, such as 

using the reimbursement schedule for state employees’ travel costs.  The commission finds 

that it is preferable to retain the presiding officer’s discretion to address these issues based 

on the facts of each particular proceeding. 

 

The commission declines to adopt the REP Group’s proposal regarding the timing of riders 

to recover rate-case expenses.  The commission has determined that the presiding officer 

should retain the flexibility to address these issues based on the facts of each proceeding, 

including the preferences of the particular retail electric providers that participate in a 

given proceeding.   

 

OPUC stated that it did not object conceptually to the REP Group’s proposal but proposed 

two modifications relating to the timing of the proposed riders and relating to carrying 

costs on the balance of the amount included in the rider.  Because the commission declines 

to adopt the REP Group’s proposal, the commission declines to adopt OPUC’s proposed 

modifications to the REP Group’s proposal. 
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All comments, including any not specifically referenced herein, were fully considered by the 

commission. 

 

This new section is adopted under the Public Utility Regulatory Act, Texas Utilities Code 

Annotated §14.002 (West 2007 and Supp. 2014) (PURA) which provides the commission with 

the authority to make and enforce rules reasonably required in the exercise of its powers and 

jurisdiction; and, specifically, §33.023(b), which requires that a municipality be reimbursed by 

an electric utility for the reasonable costs of a municipality’s participation in a ratemaking 

proceeding, and §36.061(b)(2), which permits the commission to allow as a cost or expense the 

reasonable cost of a utility’s participation in a proceeding initiated pursuant to PURA. 

 

Cross Reference to Statutes: Public Utility Regulatory Act §§14.002, 33.023(b), and 

36.061(b)(2).  
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§25.245.  Rate-Case Expenses. 

 

(a) Application.  This section applies to utilities requesting recovery of expenses for 

ratemaking proceedings (rate-case expenses) pursuant to Public Utility Regulatory Act 

(PURA) §36.061(b)(2) and to municipalities requesting reimbursement for rate-case 

expenses pursuant to PURA §33.023(b). 

 

(b) Requirements for claiming recovery of or reimbursement for rate-case expenses.  A 

utility or municipality requesting recovery of or reimbursement for its rate-case expenses 

shall have the burden to prove the reasonableness of such rate-case expenses by a 

preponderance of the evidence.  A utility or municipality seeking recovery of or 

reimbursement for rate-case expenses shall file sufficient information that details and 

itemizes all rate-case expenses, including, but not limited to, evidence verified by 

testimony or affidavit, showing: 

(1) the nature, extent, and difficulty of the work done by the attorney or other 

professional in the rate case; 

(2) the time and labor required and expended by the attorney or other professional; 

(3) the fees or other consideration paid to the attorney or other professional for the 

services rendered; 

(4) the expenses incurred for lodging, meals and beverages, transportation, or other 

services or materials; 

(5) the nature and scope of the rate case, including: 

(A) the size of the utility and number and type of consumers served; 
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(B) the amount of money or value of property or interest at stake; 

(C) the novelty or complexity of the issues addressed; 

(D) the amount and complexity of discovery;  

(E) the occurrence and length of a hearing; and 

(6) the specific issue or issues in the rate case and the amount of rate-case expenses 

reasonably associated with each issue.   

 

(c) Criteria for review and determination of reasonableness.  In determining the 

reasonableness of the rate-case expenses, the presiding officer shall consider the relevant 

factors listed in subsection (b) of this section and any other factor shown to be relevant to 

the specific case.  The presiding officer shall decide whether and the extent to which the 

evidence shows that: 

(1) the fees paid to, tasks performed by, or time spent on a task by an attorney or 

other professional were extreme or excessive; 

(2) the expenses incurred for lodging, meals and beverages, transportation, or other 

services or materials were extreme or excessive; 

(3) there was duplication of services or testimony; 

(4) the utility’s or municipality’s proposal on an issue in the rate case had no 

reasonable basis in law, policy, or fact and was not warranted by any reasonable 

argument for the extension, modification, or reversal of commission precedent;  

(5) rate-case expenses as a whole were disproportionate, excessive, or unwarranted in 

relation to the nature and scope of the rate case addressed by the evidence 

pursuant to subsection (b)(5) of this section; or  
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(6) the utility or municipality failed to comply with the requirements for providing 

sufficient information pursuant to subsection (b) of this section.   

 

(d) Calculation of allowed or disallowed rate-case expenses.   

(1) Based on the factors and criteria in subsections (b) and (c) of this section, the 

presiding officer shall allow or recommend allowance of recovery of rate-case 

expenses equal to the amount shown in the evidentiary record to have been 

actually and reasonably incurred by the requesting utility or municipality.  The 

presiding officer shall disallow or recommend disallowance of recovery of rate-

case expenses equal to the amount shown to have been not reasonably incurred 

under the criteria in subsection (c) of this section.  A disallowance may be based 

on cost estimates in lieu of actual costs if reasonably accurate and supported by 

the evidence. 

(2) A disallowance pursuant to subsection (c)(5) of this section may be calculated as 

a proportion of a utility’s or municipality’s requested rate-case expenses using the 

following methodology or any other appropriate methodology: 

(A) For utilities, the ratio of: 

(i) the amount of the increase in revenue requirement requested by the 

utility that was denied, to  

(ii) the total amount of the increase in revenue requirement requested 

in a proceeding by the utility. 

(B)  For municipalities, the ratio of: 
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(i) the amount of the increase in revenue requirement requested by the 

utility unsuccessfully challenged by the municipality, to  

(ii) the total amount of the increase in revenue requirement challenged 

by the municipality. 

(3)  If the evidence presented pursuant to subsection (b)(6) of this section does not 

enable the presiding officer to determine the appropriate disallowance of rate-case 

expenses reasonably associated with an issue with certainty and specificity, then 

the presiding officer may disallow or deny recovery of a proportion of a utility’s 

or municipality’s requested rate-case expenses using the following methodology 

or any other appropriate methodology: 

(A) For utilities, the ratio of: 

(i) the amount of the increase in revenue requirement requested by the 

utility in the rate case related to the issue(s) not reasonably 

supported by evidence of certainty and specificity, to  

(ii) the total amount of the increase in revenue requirement requested 

in a proceeding by the utility. 

(B) For municipalities, the ratio of: 

(i) the amount of the increase in revenue requirement requested by the 

utility in the rate case challenged by the municipality relating to 

the issue(s) not reasonably supported by evidence of certainty and 

specificity, to  

(ii) the total amount of the increase in revenue requirement challenged 

by the municipality. 
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This agency hereby certifies that the rule, as adopted, has been reviewed by legal counsel and 

found to be within the agency’s authority to adopt.  It is therefore ordered by the Public Utility 

commission of Texas that §25.245, relating to Recovery of Expenses for Ratemaking 

Proceedings, is hereby adopted with changes to the text as proposed. 

 

SIGNED AT AUSTIN, TEXAS on the ______ day of August 2014. 
 
 

PUBLIC UTILITY COMMISSION OF TEXAS 

 
 
   
 DONNA L. NELSON, CHAIRMAN 
 
 
 
   
  KENNETH W. ANDERSON, JR., COMMISSIONER 
 
 
 
   
  BRANDY D. MARTY, COMMISSIONER 
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