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The Public Utility Commission of Texas (commisson) adopts new 825.275, relating to a Code of
Conduct for Municipaly Owned Utilities and Electric Cooperatives Engaged in Competitive Activities,
with changes to the proposed text as published in the December 1, 2000, Texas Register (25 TexReg
11811). This new section is adopted under Project Number 22361. The new rule is necessary to
implement the Public Utility Regulatory Act, Texas Utilities Code Annotated 839.157(€) (Vernon 1998,
Supplement 2001) (PURA) as it rdates to adopting a code of conduct for municipaly owned utilities
(MOUs) and dectric cooperatives (COOPs) once they decide to implement retail choice and begin
providing service outsde their certificated areas. PURA 839.157(e) directs the commission to establish
a code of conduct that must be observed by MOUs, COOPs, and their affiliates to protect against
anticompetitive practices, and requires that the code of conduct be consistent with PURA Chapters 40

and 41 and not be more redtrictive than the rules adopted for transmisson and distribution (T&D)

utilities under PURA §39.157(d).

Project Number 22361 was opened on March 31, 2000. As part of the drafting process, commission

staff conducted workshops on August 16, 2000 and October 17, 2000 in Austin to receive input from
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potentidly affected persons. Written comments from a number of interested parties were submitted in
connection with both of these workshops and commission staff attempted to find areas of agreement
among the parties during these workshops. The commission considered the draft rule for publication a

the November 16, 2000 open meeting.

The commission received written comments on the proposed new section on January 2, 2001, from
TXU Electric-From the Perspective of a Future TXU Retall Electric Provider (TXU), the City of
Denton (Denton), Brazos Electric Power Cooperdtive, Inc. (Brazos), and jointly from Texas Public
Power Association and Texas Electric Cooperatives (TPPA/TEC). On January 16, 2001, the

commission received reply comments from TXU, Denton, and TPPA/TEC.

Section 25.275, as published in the Texas Register on December 1, 2000, establishes broad
safeguards to govern the interaction between the transmission and didtribution business unit (TDBU) of
an MOU or a COOP and its affiliates. The proposed section sets rules and enforcement procedures to
govern transactions between the TDBU and its affiliates to avoid potentia anticompetitive practices such
as cross-subsidization between regulated and competitive activities. The proposed rule aso establishes

certain reporting requirements for MOUs and COOPs.

Denton specificaly objected to the proposed rule because it required an MOU/COORP to functionally

separate and creste a TDBU. Denton argued that PURA 840.055(a)(2) and 8§41.055(2) give the
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governing bodies of MOU/COORPs the discretion to determine whether to unbundle any energy-related
activities and, if they choose to unbundle, whether to do so structuraly or functiondly. Accordingly,
daff proposed an additiona subsection (0) to the published rule, which includes the same safeguards to
protect againgt anticompetitive activities, but adlows flexibility for the MOU/COORP to decide how to

meet those safeguards without having to creste afunctionaly separate TDBU.

On January 22, 2001, a public hearing on the proposed rule with subsection (0) was held a the
commission's offices and representatives from TPPA, TEC, Denton, and Brazos provided ord
comments. On January 24, 2001, the commission received supplementa written comments on
subsection (0) from Brazos, Denton, and TXU. On January 26, 2001, the commission received
supplementa reply comments on subsection (o) from TPPA/TEC, Denton, TXU, and Reliant Energy

HL&P (Reliant).

General Comments.

Denton commented that the decisons by MOUs or COOPs about whether to compete in the retall
electric market and the form under which they may compete are given by PURA exclusively to the
governing bodies of the MOU/COOPs. Denton further noted that the commission's jurisdiction over
MOUs and COOPs is drictly limited by PURA and that neither MOUs nor COOPs are required to

unbundle their energy-related functions in order to engage in retall competition. Denton argued that
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MOUs are very different from investor owned utilities (IOUs) in their ownership and governance and
that MOUs generdly paein sze to IOUs. With regard to MOUSs, Denton noted that PURA provides
that if an MOU chooses to unbundle, it may further choose whether to do so structurdly or functionaly.
Also, Denton argued that the code of conduct should gpply only to anticompetitive activities and to
afiliate activities limited to sructuraly unbundled affiliates. Denton commented that any provisons in
the MOU code of conduct that are not related to the prohibition of anticompetitive practices are not
authorized by PURA. It noted that requirements that force a de facto unbundling are not only illegd,
but aso deter an MOU from choosing to compete because it would increase the operating costs of the
MOU. Denton provided severd examples of specific rule provisons that impose additiond costs and

burdens on MOUs and thus discourage an MOU from choosing to compete in the retail eectric market.

In addition, Denton argued that the use of operationa congraints between divisons of the same entity
violates PURA and, through the erection of barriers, will discourage MOUs from providing customer
choice. Ingtead, Denton argued that the rule should clearly identify anticompetitive practices without
resorting to the imposition of unjudtified and illegd condraints on how a functiondly or structuraly
bundled MOU transacts business within itsdf or shares information within itsdlf. If the procedures and
safeguards implemented by the MOUs are not gppropriate, or are not sufficient to prove their
compliance to a complainant or the commission, then the statutorily provided pendty would apply, and

the MOU would lose its opportunity to compete outsde its service area.
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In reply comments, TPPA/TEC dated that Denton's position, which is based on a litera reading of
certain PURA provisons, "was not the best approach to protect the public interest in these
circumgtances...." They averred that the commission's proposed rule, if modified as TPPA/TEC had
advocated, would accomplish the objectives of recognizing the diversity among and the specid features
of publicly owned power entities, while protecting againgt anticompetitive activities. Nevertheless,
TPPA/TEC sad that if the commission decides to follow Denton's preferred gpproach, they would
hope to cooperate with the commission to develop a workable rule that trests MOUs and COOPs in a

smilar way.

TXU argued in reply comments that Denton was "out of step” with other MOU/COOPs and that the
broad objections are contrary to Legidative intent and would result in a code of conduct insufficient to
protect competition. TXU further commented that Denton's solution that MOU/COOPs be dlowed to
devise ther own safeguards for ensuring that they do not engage in anticompetitive practices is
unacceptable. TXU argued that standards found in the proposed rule are necessary to ensure that
competition is protected. TXU highlighted the fact that other MOU/COORPSs recognize that a code of
conduct can have no effect if there is not some separation of wires activities from retal competitive
activities within the MOU/COOP. TXU argued that it isimplausible to expect MOU/COOPSs to adopt

adequate safeguards without requiring some standards for what is acceptable.

The commisson agrees with Denton that the language in PURA dlows the governing bodies of

MOU/COOPs to decide whether to unbundle, and if they decide to unbundle, whether to do so
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gructurdly or functiondly. Accordingly, the commission has added subsection (0) to accommodate an
MOU/COOP that chooses to participate in the competitive dectric retaill market on a bundled basis
(Bundled MOU/COOP). Minor changes were made to the published rule in subsections (a), (b), (c),
and (n) to accommodate Bundled MOU/COOPs. Subsection (0) focuses on the broad concepts of
anticompetitive safeguards and places the burden on the Bundled MOU/COORP in the form of annua
reporting and audits to ensure that the Bundled MOU/COOP does not engage in anticompetitive
practices. As noted by TXU, it will be difficult for MOU/COOPs to adopt adequate safeguards
without requiring some sructure or standard for what is acceptable.  Any structure adopted by the
commission, however, may be viewed as requiring de facto functiond unbundling. Accordingly, the
commission adopts the genera prohibition againgt anticompetitive practices and defers resolution
concerning the adequacy of specific safeguards to the contested case implementation proceeding. After
the initid implementation plan is gpproved, the Bundled MOU/COOP will file annud reports and will be
subject to an independent audit requirement once every three years. These provisons will assst the
commission in ensuring that a Bundled MOU/COORP does not engage in anticompetitive practices on an

ongoing basis.

The commission finds that the modifications for a Bundled MOU/COOP require arevison to the title of
the rule from "Code of Conduct for Municipaly Owned Utilities and Electric Cooperatives and Ther
Competitive Affiliates’ to "Code of Conduct for Municipaly Owned Utilities and Electric Cooperatives

Engaged in Competitive Activities."
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The commission notes that while Denton objected to the code as proposed, the other MOU/COOPs
represented by TPPA/TEC supported many of the standards and guidelines set forth in the published
rue. The commisson prefers the goproach taken by TPPA/TEC, and notes that ensuring that
safeguards are in place to protect againgt anticompetitive practices is more practica with a functiona
separdion. Therefore, the commission declines to make substantia revisions to subsections () through

(n) of the published rule, except as set forth herein.

Denton commented that parts of the proposed rule are confusing and unclear and, therefore, would be
difficult to comply with. Specificdly, it pointed to the definitions of "TDBU" and "afiliate” It dso
pointed to subsections (b)(3)(B) and (d) as other examples of how difficult it will be for a bundled
MOU to comply with the proposed rule. Further, Denton argued that the circular cross-references in
subsection (m)(3) are confusing and can lead to inadvertent violations of the rule. Moreover, it argued
that subsection (g) is unclear in the Stuation where there is no TDBU. It suggested that the rule could
be smplified enormoudy by separately listing the obligations of each category of MOU/COOP and

eliminating the cross-references and specia exclusons and ingructions.

With respect to the organization of the rule and the application section, the commission acknowledges
that the crossreferencing of the rule for smal and mid-sized MOUs and COOPs may be time
consuming. However, MOUs and COOPs which will be required to comply with the rule and as

represented by TPPA/TEC, with the exception of Denton, did not object to the format of the proposed
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rule. Accordingly, the commission finds that repetition of certain sections of the rule is not preferable to

the exiging organization of the rule.

Preamble Question 1 - Compliance variation depending on size of the TDBU.

TPPA/TEC supported a three-tiered approach to regulating the MOU/COOP TDBU. They stated that
applying "the full effect of the code’ on smdler MOUs and COOPs would impose disproportionate
burdens on these utilities that their customers would pay for without necessarily receiving any benefits.
Also, they observed that smaller MOUs and COOPs have neither the market power to raise prices or
eliminate competitors, nor the incentive to maximize profits for shareholders. In the view of TPPA/TEC,
"imposing a one sze fits al gpproach may wel act as a sgnificant deterrent to adoption of customer
choice” Likewise, TXU did not object to a tiered gpproach, dthough TXU argued that the size
demarcations should be different, as discussed below. On the other hand, Denton argued that any
digtinction between MOUs and COOPs based on the total number of megawatt hour saes is an
arbitrary divison. Denton argued that the MOU/COOPs should have the flexibility to determine what
procedures and safeguards are appropriate for that specific MOU/COORP in order to enable it to
comply with the requirements in a code of conduct. Denton argued that a better way to account for the
gze differentid among MOUs and COOPs is to comprehensively require them to implement adequate
safeguards to preclude employees of any entity, including its competitive affiliate, if gpplicable, from
gaining access to information in a manner that would alow or provide a means to trandfer confidentia

information from an MOU/CCORP to such entity.
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The commisson agrees with TXU and TPPA/TEC and finds that the tiered gpproach is most
gopropriate.  The commission finds that smaler MOUs and COOPs would face disproportionate
burdensin meeting al aspects of the code, and that their customers would have to pay for these burdens
without necessarily receiving any benefits. In addition, smaler MOUs and COOPs do not have the
market power to raise prices or eiminate competitors. The commission finds, as previoudy noted in the
preamble to the published rule, that the ultimate barrier to entry isadecison by asmal MOU or COOP
not to opt into electric retail competition due to overburdensome restrictions or reporting requirements.
With respect to Denton's comments, the commission has added subsection (0), which requires a
Bundled MOU/COOP to implement adequate safeguards to preclude employees of any bundled entity
of any sze from gaining access to information in a manner tha would alow or provide a means to

transfer confidentid information.

With respect to the size demarcations with the tiered approach, TPPA/TEC supported the three sizes of
MOU/COORPs as proposed in the rule. On the other hand, TXU argued that the threshold for a large
TDBU should be lowered from six million megawett-hours (MWh) to one million MWh. TXU argued
that as proposed, only two out of 73 MOUs, Austin Energy and San Antonio Public Service, fdl into
the large category, and none of the 70 COOPs fal into the large category. In addition, TXU argued
that the MWh increase necessary to move from the mid-size to large categories is unredigticdly inflated,
requiring MOUs or COOPs to double, triple, or quintuple in size before reaching the large category.

TXU further argued that many of the mid-sized MOUs and COOPs are in areas of high growth. TXU's
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proposal would require the following seven entities to meet the additiona requirements of the "large”
classfication: Garland Power & Light System; Lubbock Power & Light; Denton Municipd Utilities,
Pedernales Electric Coop, Inc.; Bluebonnet Electric Coop, Inc.; CoServe Electric; and Guadaupe
Valley Electric Coop. TXU argued tha the most significant additiond requirements between the mid-
sgzed and large classfications are that a large TDBU mugt: track migration of employees, ensure
compliance with the code for new comptitive affiliates, provide for detailed safeguards related to the
sharing of employees, facilities, or other resources with competitive afiliates;, ensure safeguards during
the provision of corporate support services, post the provison of aggregated customer information to a
competitive affiliate and make such aggregation services available to third parties if made available to a
compeitive affiliate; not dlow competitive affiliates preferentid T&D information; require competitive
subsidiaries that use the MOU/COQOP's trademark, name, brand, or logo to use a disclaimer; refrain
from engaging in joint marketing activities; and limit responses to customer inquiries about competitive

affiliate or competitive products or services.

In reply comments, TPPA/TEC objected to TXU's proposal to reduce the threshold between large and
mid-sized TDBUs from sx million MWh per year to one million MWh. They contended that whereas
the sx-million figure naturaly divides the two largest urban areas in ERCOT not served by 10Us from
the other public-power entities, the one-million figure is arbitrary: it would lump San Antonio and Austin
with other much smdler public sysems, while severd entities dightly smdler than the later systems

would remain in the mid-sized category.
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The commisson agrees with TPPA/TEC and declines to modify the MWh thresholds for the sze
classfications. However, the commisson agrees with TXU regarding some of the additiond
requirements for mid-size TDBUs, as modified to accommodate the fact that mid-sze TDBUs will not

have the resources necessary to implement the full separation and reporting required for large TDBUS.

Fird, the commission finds that tracking migration and sharing of employees should be required of mid-
szed TDBUs. The commisson acknowledges that this requirement was previoudy omitted due to the
fact that some mid-size TDBUs will have employees that perform both T&D functions and compstitive
energy-related activities. The code contains adequate provisions to protect against the improper use of
confidentia information, and to ensure that there are no opportunities for preferentia trestment or unfair
competitive advantage, and that no sgnificant opportunities for cross-subsidization occur by virtue of
this sharing. However, the commission finds that it would be appropriate to require mid-szed TDBUs
to report information for shared employees, smilar to the information requested for transferring
employees. Accordingly, the commisson adds this requirement as new subsection (b)(4)(D) and
modifies the language in subsection (f) requiring that the mid-szed TDBU document assgnment of

employees engaged in activities for both the TDBU and competitive affiliates.

Second, the commission finds that the safeguards for the provision of corporate support services as set
forth in subsection (j)(3) should be gpplicable to mid-sized TDBUs. The commission acknowledges
that amid-sized TDBU may share personnd performing corporate support services with its competitive

affiliate, but the shared corporate support staff should not be used as a means to facilitate the transfer of
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confidentid information from the TDBU to a competitive affiliate.  Accordingly, the commisson adds
new subsection (b)(4)(J). The commisson dso notes a language clarification to subsection (j)(3)
relating to corporate support services to reflect that corporate support services may be provided by

entities other than the TDBU.

Third, the commission finds that mid-sized TDBUs should ensure compliance with the code for new
competitive affiliates as set forth in subsection (h) of this section and therefore adds new subsection
(b)(4)(F). Posting natice of the newly created competitive affiliate on an Internet Ste or other public

electronic bulletin board for 30 days should not be overly burdensome on a mid-sized TDBU.

The commission declines to make the other adjustments requested by TXU because the burdens placed
on the mid-sized MOU/COOP would be disproportionate to the benefits received. In addition, the
commission finds that there are adequate safeguards in the code to protect againgt anticompetitive

activities without the additiond provisons suggested by TXU.

With respect to the method for determining size by measuring the delivery of tota metered dectric
energy through an MOU/COOP T&D system, TPPA/TEC approved the published method but
proposed that the concept be limited to energy delivered for retall sde. TPPA/TEC argued that
"introducing wholesde energy metered through a sysem adds an ambiguous ement” that could

"confound the intent of categorizing by size based on locd wires system service" because wholesde
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electricity flows "may be metered in some respect,” even if the ultimate retail cusomer does not reside in
the TDBUF's certificated service area. Moreover, TPPA/TEC supported the comments filed by Brazos
to the effect that the "wholesal€' reference could lead to the inclusion of entities that merely provide bulk

power to member digtribution systems.

Brazos focused its comments on a concern that generation and transmission (G&T) cooperatives may
be subject to the code of conduct because the proposed rule counts energy ddivered at wholesde
when determining the sze of the TDBU. Brazos suggested adding language that would exclude G& T
cooperatives. Brazos further challenged the commission's ability to apply the proposed code of conduct

to G& T cooperatives.

TXU replied that Brazos concern was unfounded because a G& T cooperative will not be a TDBU
subject to the proposed rules because it does not have a certificated service area and will not have the
ability to opt into competition. TXU further argued that the G& T cooperative will not be a competitive

affiliate of a TDBU because competitive affiliates must sell products or services a retall.

TPPA/TEC recommended in reply comments that the definitions in subsections (c)(8), (9), and (12)
(now subsections (c)(10), (11), and (14)) be modified to delete the reference to wholesde. TXU

further stated in reply comments that it does not object to such modification.
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The commission agrees with the parties and deletes the reference to wholesae from subsections (c)(8),
(9), and (12) (now subsections (¢)(10),(11), and (14)). Because the code is therefore not applicable to
Brazos wholesale transactions or other G&T cooperdtives, the commisson does not specificaly
address Brazos comments chdlenging the commisson's jurisdiction with respect to applying the

provisions of subsections (d), (g), and (e) to Brazos.

TPPA/TEC dso recommended that the size classifications be escalated each year by the average load
growth in Texas. If such a cdculation factor is not included, they urged that proposed subsection
(b)(5)(A) (now subsection (b)(6)(A)) be modified to extend the implementation of a larger Sze
classfication to two years, rather than six months. TXU opposed the escaator based on growth in

Texas and, likewise, opposed expanding the time for compliance from six monthsto two years.

The commission finds that using the escalation factor for load growth adds unnecessary complexity and
does not account for the fact that as systems grow, even if the growth is relative to growth in the entire
market, the system should acquire the additional resources to meet dricter sandards in the code of
conduct. The commission agrees with TPPA/TEC that an MOU or COOP that grows into another
classfication should have more than Sx months to meet the more stringent code requirements.
Accordingly, the commission modifies subsection (b)(6)(A) to give an MOU/COOP one year dfter Sze

reclassification to meet the gpplicable code requirements.
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Preamble Question 2 - When the code of conduct becomes applicable.

TPPA/TEC opposed requiring MOU/COOPs to adhere to an internal code of conduct during the
trangtion period. They asserted that such a requirement would conflict with the law, which decrees that
the code becomes effective when the TDBU begins competing outside its service area.  Likewise,
Denton argued that PURA 840.054(b) is very clear as to when an MOU becomes subject to the code
of conduct, i.e., when it has chosen to participate in customer choice and is providing dectric energy a
retail to customers outside its service area. Denton further argued that there is no statutory basis for
requiring an internal code of conduct during a period when the MOU is trangtioning to competition but

is otherwise not subject to the code viathe provisons of PURA.

TXU argued that the code should be gpplicable during a 120-day transition period and, in support
noted that the code adopted for 1OUs required a code during the trangition period from January 10,
2000 to full retail competition. TXU noted that as MOU/COOPs prepare for competition, it is
important that safeguards be in place to ensure that anticompetitive conduct does not occur. TXU
argued that competitors will be a a digtinct disadvantage if, during the trandtion period, competitive
affiliates of MOU/COOPs have their comptitive activities subsidized and are allowed unfettered access

to confidentid information.
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Reiterating the pogtion taken in their initid comments, TPPA/TEC opposed TXU's request to apply the
code of conduct during the 120-day transition period in their reply comments. TPPA/TEC dated that
MOUs and COOPs, unlike 10Us, do not face a transition period imposed by statute because public-

power systems are not required to adopt customer choice by any date.

The commission agrees with TPPA/TEC and Denton and declines to impose a code of conduct for
MOUs or COOPs during any trangition period. The commission determines that PURA is clear asto
when the code of conduct becomes applicable and public-power systems are not required to adopt

customer choice.

Preamble Question 3 - Mandatory provision of products and services by the TDBU.

TPPA/TEC, Denton, and Brazos opposed requiring TDBUSs to offer to third parties products and
sarvices, other than corporate support services, that are made available to competitive affiliates.
TPPA/TEC expressed concern that such a requirement could jeopardize the tax-exempt status of bonds
issued by MOUs and COOPs. Specificaly, TPPA/TEC argued that Internd Revenue Service (IRS)
private-use regulations raise this threat if an MOU uses facilities funded by tax-exempt bonds for the
benefit of private parties and that a COOP would face the same threst if it earns over 15% of its gross
revenues from activities other than sdlling eectricity to its members. TPPA/TEC cited the following as

examples of products or services provided to a competitive affiliate that could activate these concerns:
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engineering services, marketing services, trangportation, land and facilities, and credit support.
TPPA/TEC commented that subjecting MOUs and COOPs to such a risk would violate PURA
840.104. In addition, TPPA/TEC commented that requiring an MOU to extend non-discriminatory
credit availability to a third party could violate the Texas Condtitution, Article 111, section 52, which

prohibits lending of credit to private parties.

TPPA/TEC maintained that more than adequate protection againgt unfair advantage to a public-power
entity’s comptitive affiliate results from requiring that products and services provided to such an filiate
be priced at approximate market value or fully alocated cost, without preferentia discounts or other
benefits. Therefore, TPPA/TEC recommended deeting subsections (b)(2)(E) and (b)(3)(1) and

modifying subsection (k)(2) accordingly.

TXU agued in reply comments that the proposed rule does not require shared services like

transportation, land and facilities, and credit support to be provided to non-affiliated entities.

The commission agrees, in part, with TPPA/TEC. The commisson does not want to jeopardize the
tax-exempt status of bonds issued by MOUs and COOPs. The commission finds that credit availability
is not a product or service that should be provided on a non-discriminatory basis. The commission has
consdered those services cited by TPPA/TEC (e.g., engineering services, marketing services,

transportation, land and facilities, and credit support), and agrees with TXU that it is unlikey that
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competitors would request such services.  Consequently, it is highly unlikely that the 15% of gross
revenue threshold will ever be reached. Accordingly, the commission has modified subsection (k)(2) to
exclude credit availability from the mandatory provison of products and services and to protect against

violations of PURA 840.104 and 841.104, and the Texas Congtitution, Article 11, section 52.

Subsection (a), Purpose.

TXU urged in correspondence dated February 20, 2001, for the commission to include a statement of
principles that would explicitly set forth the anti-competitive conduct being prohibited in the proposed
rule. TXU argued that a statement of principles would provide MOU/COOPs with better direction in
complying with the rule, provide competitors with grester assurance that MOU/COOPs will compete

fairly, and identify more dlearly the intent of the rule.

The commission agrees with TXU and finds that a statement of principles should be provided in
subsection (a) to assst MOU/COOPs in devisng safeguards againgt anticompetitive practices. It is
intended by this rule that no MOU/COOP subject to this section shdl engage in the following
anticompetitive practices 1) subsidize competitive activities directly or indirectly through rates charged
for the provison of dectric service; 2) dlow discriminatory access to transmisson and didtribution
products and services, 3) alow preferentia access to transmission and distribution-related information;

4) dlow unauthorized access to confidential customer informetion; and 5) alow employees performing
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transmisson and didribution functions to provide leads to or promote the products of competitive
affiliates or any persons providing competitive energy-related activities on behdf of a Bundled

MOU/COORP.

Subsection (b), Application.

To conform the rules language to that in PURA 840.054(b) and 841.054(b), TPPA/TEC
recommended modifying subsection (b)(1)(B)(i) to refer to "the date of customer choice" rather than

September 1, 1999. TXU dated in reply commentsthat it did not object to such modification.

The commission agrees with the parties and modifies the language to reflect the date of customer choice

rather than September 1, 1999.

In reply comments, TPPA/TEC recommended that a "technica correction” be made to subsection
(b)(3)(B) (now subsection (b)(4)(B)). They observed that this provision conflicts with subsection
(b)(3)(L), which specifies the actions a mid-sized TDBU must teke if a customer or potentia customer
makes an unsolicited request for digtribution service, competitive service, or information regarding such
sarvices. To diminate this conflict, TPPA/TEC recommended deleting the following language: "including
copies of policies implementing subsection (m)(3) of this section, requests for specific competitive

dfiliate information.”
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The commission agrees with the corrections suggested by TPPA/TEC and revises subsection (b)(4)(B)

accordingly.

In supplementa comments, TXU recommended modifying the newly revised subsection (b)(7)
(previoudy subsection (b)(6)) to clarify "between™ which two entities the prohibited items cannot go. In
supplementa reply comments, TPPA/TEC opined that TXU's suggestion does not improve the
provision's language, as it redtricts the paragraph’'s meaning to the Bundied MOU/COOP's interactions
with persons outside the MOU/COOP, whereas the proposed verson covers both these interactions

and those of personnel within the MOU/COORP.

The commisson agrees with TXU and modifies subsection (b)(7) to claify tha a Bundled
MOU/COOP shdl not circumvent the provisons of PURA §39.157(e) or this section by usng any
persons to provide information, services, products, or subsidies that would be prohibited by this section
between persons providing T& D service on behdf of the Bundled MOU/COOP and persons providing
competitive energy-related activities on behdf of the Bundled MOU/COOP. The commission disagrees
with TPPA/TEC that the proposed language covered both these interactions and those of personnel

within the MOU/COOP.

Subsection (c), Definitions.
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TPPA/TEC recommended deleting the last sentence in the definition of "affiliaie” in subsection (€)(1), as
it has the effect of expanding the commission's jurisdiction beyond the scope sat forth in PURA. TXU
argued in reply comments that the definition should remain as proposed and provide a mechanism for
the commission, after notice and hearing, to determine if an affiliate relaionship exigts in order to protect

againg attemptsto circumvent the rules.

The commission agrees with TXU and finds that it is proper to include in the definition of "affiliate’ an
entity determined to be an affiliate by the commission after notice and hearing based on criteria pardld
to those prescribed in PURA 811.006. This definition is congstent with that in the 10U code of

conduct.

Brazos filed supplementa comments gtating that the definition of "Bundled MOU/COOP" in subsection
(©)(2) should be revised to limit energy-related services to retail activities. Denton recommended in
supplemental comments that the reference to subsection (0)(3)(1) should redly be subsection (0)(3)(A)
and that the requirement that the MOU/COOP gtate whether it will provide competitive energy services
on a bundled basis should be added to subsection (b)(2). In supplementa reply comments TXU agreed

with Denton that the reference to subsection (0)(3)(A) should be changed to subsection (b)(2).
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The commission finds that the clarification requested by Brazos is not necessary as the term "energy-
related activities' in subsection (¢)(2), as discussed below, is limited to retail sdes. The commisson
agrees to darify the place where the Bundled MOU/COOP mugt file its statement that it will be
operating on a bundled bass and incorporates this additiond language in subsection (0)(3)(A)().
Finaly, the commission corrects the typographica error to correctly reflect subsection (0)(3)(A) instead

of subsection (0)(3)(1).

Denton filed supplemental comments that the definition of "competitive energy services' (now subsection
(©9)(5)), and asit is used throughout the rule, should be replaced by the term "competitive energy-related
activities" Denton stated that the former term is a defined term in the commission's rules, 825.341(6) of
this title, and such definition would include "many activities that would not appropriately be goplied to
MOU/COOPs." In supplemental reply comments, TXU stated that it does not believe Denton's change
is necessary. TPPA/TEC noted in supplemental reply comments that “the provison of”" should be

stricken from Denton's proposed language.

The commisson agrees with Denton and TPPA/TEC and replaces the term "competitive energy
sarvices' with "competitive energy-rdaed activities' throughout the rule.  The commisson further

deletes the phrase "the provision of."
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TXU proposed that the definitions of "large transmission and digtribution business unit (TDBU)" (now
subsection (c)(10)) and "Mid-size transmission and distribution business unit (TDBU)" (now subsection
(©)(12)) be revised in accordance with its suggestions discussed in Preamble Question 1. Denton, in
reply comments, disagreed with TXU's suggestion that the definition of large and mid-size TDBUS be
changed so as to bring more MOU/COOPs within the large category. Denton noted that TXU's
argument completely ignores the redlity of the size of the market power wielded by MOUs and COOPs

and the detrimental consequences that this proposa would have on state-wide retail competition.

For the reasons discussed in response to Preamble Question 1, the commission declines to modify the

Sze demarcations for mid-size or large TDBUs.

As discussed in response to Preamble Question 1, TPPA/TEC dated their preference in reply
comments for deleting "and wholesde' from subsection (c)(8) and (9), reating to large TDBUs and
mid-sized TDBUSs, respectively (now subsection (c)(10) and (11)) as proposed in their origina
comments.  TPPA/TEC further replied that "at retail” should be added to subsection (c)(14) (now
subsection (c)(16)), instead of adopting Brazos suggestion to completely exempt G& T COOPs from
the rule. TPPA/TEC assarted that "other entities besdes G& Ts with similar functions could be affected
by the current language, and ... any of these entities might conduct retail energy sde or digtribution
activities that should bring them within the code's scope” TXU dated in reply comments that it did not

object to not counting electric energy ddivered at wholesde.
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For the reasons discussed in response to Preamble Question 1, the commission agrees with the parties
and adopts modifications to the definitions of small, mid-sized, and large TDBUSs to ddlete the reference
to wholesde. In addition, the commisson agrees with TPPA/TEC and adopts their suggested

modification to the definition of TDBU.

To conform the definition of "municipaly owned utility/eectric cooperative (MOU/COOP)" to that in
the definition of "&ffiliate" TPPA/TEC proposed modifying the last sentence in subsection (c)(10) (now
subsection (¢)(12)) by replacing the word "controls' with "has an afiliate relaionship with." TXU dated

in reply comments thet it did not object to this modification.

The commission agrees with the parties and adopts the proposed modification to subsection (c)(12),

definition of MOU/COOP.

TPPA/TEC recommended deleting the last sentence in subsection (c)(14) (now subsection (c)(16)),
which defines a TDBU. TPPA/TEC commented tha the language "A TDBU shdl not provide
competitive energy services' conflicts with PURA, including Chapters 40 and 41, which give
MOU/COOPs the ability to decide what services they will provide and whether to provide services on
abundled or unbundled basis. TXU gated in reply comments that it does not object to authorizing a
TDBU to provide competitive energy services that it is specificaly authorized by datute to provide.

However, TXU is opposed to dlowing TDBUSs to provide competitive energy services not specificaly
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authorized by statute and is opposed to the change as suggested by TPPA/TEC. As a compromise,

TXU suggested adding "except as pecificaly authorized by satute.”

The commisson agrees to the modification proposed by TXU because it acknowledges that PURA
may dlow a TDBU to perform certain competitive energy-related activities. However, the commisson
declines to ddete the language as suggested by TPPA/TEC because if the TDBU is providing
competitive energy services beyond what is specificdly permitted by PURA, then the MOU/COORP is
operating as a Bundled MOU/COOP and is subject to subsection (0) of the rule relating to Bundled
MOU/COOPs. An MOU or a COOP with a TDBU has chosen to embrace a functiona separation
gpproach to participating in a competitive market, and therefore consistent with that approach, the

TDBU should not be providing competitive energy services, except as specificaly authorized by datute.

Subsection (h), Ensuring compliance for new competitive affiliates.

TXU commented that subsection (h) should be amended to include an audit requirement. As proposed,
subsection (h) is only applicable to large TDBUs and requires the MOU/COOP to post notice of newly
crested competitive affiliates and to ensure that its annua report of code-related activities reflects al
changes that result from the creation of new competitive affiliates. TXU commented that MOU/COOPs
should be required to have a compliance audit prepared by an independent auditor when requested by

the commisson, the Office of Public Utility Counsd, or an interested third party, and that an
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MOU/COOP could only be audited once every three years. TXU further suggested that the
MOU/COOP should be required to file the results of the audit with the commission within one month of
the audit's completion. TXU noted that this proposd is less burdensome than the mandatory audit
provisons in the IOU code of conduct. TXU argued that relying on third parties to complain about

code of conduct abusesis not a sufficient deterrent to such abuses.

In reply comments, TPPA/TEC opposed TXU's recommendation to add a provison requiring
compliance audits to deter code-of-conduct abuses. They contended that subsection (n)(7)(C), which
authorizes the commisson to conduct such an audit, provides "both a sufficient deterrent and a
completely adequate mechanism for the commission to use in enforcing the code's provisons.” Allowing
any interested party to require a compliance audit, they asserted, could impose sgnificant financia
burdens for many public-power systems, which, unlike 10Us, have no shareholders to bear the cost.
Moreover, TPPA/TEC argued that public-power systems need no additiond deterrent against anti-
competitive behavior because their governing bodies are accountable to their owner/customers for

implementing the community's desire to participate fairly in cusomer choice.

The commission agrees with TXU that third-party audits are necessary to ensure that the spirit, intent,
and letter of the law are followed. The commission agrees with TXU that audits serve four important
purposes. Firdt, audits ensure that adequate safeguards, consstent with the proposed rules, are in
place. Second, audits act as a deterrent to violative conduct. Third audits identify wesknesses in a

compliance program. Finaly, audits detect rule violations. The commission agrees with TPPA/TEC,
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however, that subsection (n)(7)(C), which authorizes the commission to conduct such an audit, is
aufficient in light of the safeguards for unbundied MOU/COOPs found in subsections (d) through (n) as
goplicable. The commisson adopts an audit requirement for Bundled MOU/COOPs as st forth in

subsection (0) for the reasons discussed in detail below.

Subsection (i), Separation of TDBU from its competitive affiliates.

TPPA/TEC recommended modifying subsection (i)(1) by deleting "that the commisson determines’
from the language "safeguards that the commission determines are adequate to preclude employees of a
competitive afiliate from gaining access to confidentid information ...." TPPA/TEC argued tha
requiring such commisson intervention would be burdensome to the commisson and needlesdy
duplicative of the code implementation filing required by subsection (n)(1). TXU objected in reply
comments and stated that the commission should approve a TDBU's proposed safeguards for sharing

employees, officers, and certain resources.

The commission agrees with TXU and declines to make the modification suggested by TPPA/TEC. As
noted by TPPA/TEC, the commission will determine whether the safeguards presented by the MOU or
COORP in its implementation filing are adequate to preclude employees of a competitive affiliate from

gaining access to confidentia information, so there is no harm or extra burden imposed by leaving the

language as origindly proposed.
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TXU commented that subsection (i)(1) should be modified to protect againg sharing of certain
employees and information by large TDBUs. TXU suggested adding the following revison to
subsection (i)(2): "In order to ensure that information regarding the hilling rates of a retall dectric
provider are not disclosed to a competitive affiliate, MOU/COOPs classified as large may not share
billing, marketing or sales employees or any information regarding the billing rates or practices of aretall
electric provider with a competitive afiliate” TXU argued that the potentia for conflict of interest, and
therefore unfair competitive advantage, exiss where MOU/COOPs are permitted to share certain
employees and information regarding market rates charged by competitors in indances where the
cusomer opts to receive a sngle hill for transmission, digtribution, and generation services from the
MOU/COOP. TXU argued that aretail dectric provider (REP) would be at a sgnificant disadvantage
in retaining customers or bidding on new customers if the MOU/COOP's comptitive affiliate is privy to
its pricing information because an employee receaiving the billing information from the REP is ds0 a
marketing or business development person for the competitive affiliate. TXU argued that, a a minimum,
large TDBUSs should be prohibited from sharing employees who would possess pricing information of

REPs and from discloging thet pricing information to a competitive affiliate.

In reply, TPPA/TEC opposed TXU's proposed additional language prohibiting large MOU/COOPs
from sharing with a competitive affiliate any employees involved in billing, marketing, or sdes, or any
information concerning the rates or practices of a competitive REP. According to TPPA/TEC, the

desired protection "is aready thoroughly provided by provisons in the proposed code” and TXU's
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suggested language "would merely creste ambiguities regarding the safeguards dready provided for." In
particular, TPPA/TEC asserted that TXU's language would conflict with the code's provisions alowing
"employee migration and sharing, subject to information safeguards, and the sharing of information
subject to public interest criteria, by absolutely prohibiting the sharing of such employees and such

information.”

Although the commisson acknowledges the concerns of TXU, PURA specificaly dlows the
MOU/COORP to perform the hilling option in the event the customer opts to receive a single hill for
transmission, digtribution, generation, and other services. The commisson notes that information
concerning rates of REPs must be disclosed pursuant to the customer protection rules and, in many
instances will be available from the REPs Internet webgite. If TXU's concern centers on customer
gpecific contracts, the commission notes that the MOU/COOP will not have the information concerning
the rate to bill until after the customer has executed a contract with a REP. It is assumed that the REP
will protect itsdf with pendties for early termination of the contract which would make it more difficult
for the MOU/COORP to use pricing information in such a manner as to attempt to undercut a REPs
rates and atract a customer away from the REP. In addition, the commission notes that the proposed
rule contains additional safeguards and limitations regarding disclosure of confidentia informeation and

that such provisons should protect againgt any of the anticompetitive concerns raised by TXU.

Subsection (j), Transactions between a TDBU and its competitive affiliates.
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TXU commented that the code must ensure proper cost dlocation. TXU argued that while the
proposed rule does address the issue of transactions between an MOU/COOP and its competitive
affiliates, the rule neglects to ensure, fird, that MOUs and COOPs do not subsidize the business
activities of a competitive affiliate with their revenues, or second, tha the cost of shared services,
including corporate support services, offices, employees, property, equipment, computer systems,
information systems, and any other assets, services, or products shared between a TDBU and its
competitive effiliate, are fully dlocated. TXU argued that an MOU/COORP is not restricted from setting
its wires rates a a level high enough to subsidize the competitive activities of its competitive affiliates.
TXU contended that under this scenario, it would be difficult for any other REP to compete because the
competitive affiliate could profitably charge atificidly low rates for energy. TXU argued thet the rule
must be modified to ensure that the costs of the employees time and the equipment used are properly
alocated between the MOU/COOP and its competitive affiliate. TXU cited PURA 841.054(f), which
dtates that "An eectric cooperative shal maintain separate books and records of its operations and the
operations of any subsdiary and shdl ensure that the rates charged for provison of eectric service do
not include any costs of its subsidiary or any other costs not related to the provision of eectric service”
Accordingly, TXU suggested adding the following language to subsection (j)(1): "A TDBU shdl not
subsidize the business activities of a competitive afiliate with its revenues. A TDBU and its competitive
affiliate shdl fully dlocate costs for any shared services, including corporate support services, offices,
employees, property, equipment, computer systems, information systems, and any other shared assets,

services, or products.”
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In reply comments, TPPA/TEC opposed TXU's proposa to prohibit any subsidization of competitive
affiliate activities with revenues from a public-power entity and to require full alocation of cods for
corporate support services and related shared assets. They maintained that the proposed rule deds
with subgidization and cost dlocation in a way that reasonably dlows for the unique characterigtics of
public-power systems. The proposed rule, they noted, requires that a TDBU's prices reflect market
vaue or fully alocated cost, with certain appropriate exceptions. TPPA/TEC noted that corporate
support services, for example, are difficult or impossible to segregate among the benefiting functions, so
the rule requires that such activities are to be conducted so as to not alow for significant opportunities
for cross subsdization of the competitive afiliate. Similarly, they said, the rule properly distinguishes

between the records of a competitive divison and those of a competitive subsidiary.

The commission agrees with TXU that cross subsidization is an anticompetitive practice, and as such is
prohibited, both by PURA and the code of conduct. The commission finds, however, that subsection
(D(1) of the proposed rule adequately addresses TXU's concerns. The proposed rule requires "any
transaction between a TDBU and its competitive affiliate to be accomplished a pricing levels that are
fair and reasonable to the customers of the TDBU, and thét reflect the gpproximate market vaue of the
assets or the fully alocated cost of the assets, services, or products....” In addition, subsection (0)
provides adequate safeguards with regard to Bundled MOU/COOPSs, as more fully explained in the
discusson of subsection (0). Findly, the commisson notes that the circumstances are different for
MOU/COOPs than for IOUs. The MOU/COOPs are owned and controlled, either directly or

indirectly, by their memberg/citizens/customers. Accordingly, it is expected that the citizens of an MOU
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or members of a COOP would not dlow their governing bodies to engage in behaviors that result in

cross subsdizes to their detriment.

Subsection (k), Safeguards related to provision of projects and services.

With regard to subsection (k)(2), TPPA/TEC and Denton noted that any code of conduct provision that
required a municipdity to violate any private-use redtrictions would be in violation of PURA 840.104,
which providesin part that nothing shall impair the tax-exempt status of municipdities, nor shal anything
in PURA compe any municipdity to useits facilities in amanner that violates any contractua provisons,
bond covenants, or other restrictions applicable to facilities financed by tax-exempt debt. TXU argued
in reply comments that a TDBU should be required to provide non-discriminatory access to its products

and sarvices.

As discussed in Preamble Question 3, the commission adopts modification to the language proposed in

subsection (k)(2).

Subsection (1), Information safeguards.

TPPA/TEC recommended deleting subsection (1)(5). This provision requires a TDBU desiring to share

information with a competitive effiliate, other than that related to corporate support services or
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otherwise dlowed by the code, to prove to the commission that the public interest will not be impaired
by such a release of information. Again, TPPA/TEC contended that this degree of commisson
oversight is unnecessary for public-power entities. Instead, they concluded, the complaint process and
the code-implementation procedure provide sufficient protection to ensure that the code's objectives are
achieved, without the burdensome approva process of (1)(5). TXU replied that the prohibition on a

TDBU sharing non-public TDBU information with a competitive affiliate should remain in place.

The commisson declines to delete the requirement in subsection (1)(5) that the TDBU prove to the
commission that a sharing of information that is not otherwise covered in the code of conduct will not
compromise the public interest prior to any such sharing. This requirement is only applicable to large
TDBUs in ingances where the information sharing has not been otherwise addressed.  Accordingly,
commission oversght should not be excessive or burdensome, especidly in light of the code

implementation procedures.

Subsection (n), Remedies and enforcement.

In order to deter complaints intended to harass or ones made after records become unavailable and
behavior may have changed, TPPA/TEC proposed amending subsection (n)(2)(B) to include a three-

year limitations period within which any complaint must be filed. TXU dated in reply comments that it
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did not object to this modification; however, it noted that this limit gives further support for the audit

requirement.

The commission finds that the modification suggested by TPPA/TEC is reasonable and should be
adopted. MOU/COOPs are required to retain certain records of transactions under the code for a
period of three years. It is possible that after athree-year period, no records would exist with which the

MOU/COORP could respond or defend aclam. Accordingly, this limitations period is appropriate.

Subsection (0), Provisions for Bundled MOU/COOPs.

General Comments on Subsection (0).

Denton stated in supplementa comments that it is pleased to have the right of choice recognized in the
proposed rule. On the other hand, TXU and Reliant urged in supplemental comments and supplementa
reply comments that subsection (o) should be deleted from the proposed rule. TXU expressed concern
that the proposed rule was modified to create an entirdly new category of MOU/COOP, i.e, the
Bundled MOU/COOP. Rdiant argued that subsection (0) could potentialy damage the competitive
market, and, at a minimum, the rule should be postponed until this subsection undergoes the appropriate
scrutiny that had been afforded the remainder of the rule. TXU observed that only one commenter had

not recognized the need for some degree of unbundling. Absent a commission decision to delete
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subsection (0), TXU advocated making the subsection's safeguards more stringent. TXU did, however,
support the requirements of a mandatory audit and a contested hearing for addressing the greater risk of

anti-competitive behavior.

Brazos sated in supplemental comments that many of this subsection's provisions "would be so onerous
and unworkable as to require dl" MOU/COOPs to unbundle in order to compete outside their
certificated service area. It asserted that most of the provisons in subsection (o) are vague and
ambiguous. Denton disagreed in supplemental reply comments with Brazos characterization of
subsection (0) as pendizing Bundled MOU/COOPs. Denton observed that smal MOU/COOPs
would have the choice to unbundle or remain bundled, and that a Bundled MOU/COOPs
implementation plan (required by subsection (0)(3)(A)) would afford flexibility for the MOU/COOP in
satisfying the subsection's requirements. In addition, Denton disputed Brazos contention that a Bundled
MOU/COOP would have to speculate whether its procedures would be sufficient to ensure the proper
transfer of assets or products. It said that the implementation filing would enable the MOU/COOP to

obtain a commission order gpproving its procedures and safeguards.

TXU noted in supplementa reply comments that subsection (0) does not pendize smdler
MOU/COORPs if they choose to unbundle, but rather that the smaler MOU/COOP has four options
regarding application of code of conduct rules. Firdt, it could not opt into competition and not be
subject to any code of conduct rules. Second, it could opt into competition but not compete outside

their certificated service areas and not be subject to any code of conduct rules. Third, it could opt into
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competition, compete outside its certificated service area and be subject to the limited safeguards under
subsection (b)(3). Findly, it could opt into competition, compete outside its certificated service areq,

and be a Bundled MOU/COOP subject to the more extensive safeguards of (0).

TXU assessed the safeguards in subsection (0) to be comparable in degree to those facing mid-size
TDBUs in other parts of the rule, but less stringent than those gpplying to large TDBUs.  Therefore, it
contended, additiond restrictions should be added to this subsection, as large public-power entities
otherwise would be motivated to remain bundled. Specificaly, TXU proposed revisions to prohibit
cross-subsidies and joint marketing. Denton agreed in supplementa reply comments with TPPA/TEC
that TXU was incorrect in arguing that subsection (0) condtitutes a more lenient dternative for large
MOU/COOPs. The public entities noted that only Bundled MOU/COOPs must undergo contested
hearings to have their implementation plans approved; Denton opined that such hearings, a which TXU
and other large retail providers could participate, would impose safeguards ensuring thet large Bundled
MOU/COOPs do not engage in anti-competitive activity. TPPA/TEC aso observed that the Bundled
MOU/COOP would face a compliance audit every three years. TPPA/TEC additiondly argued that
large MOU/COOPs actudly have a greater incentive to unbundle because the separation of functions
offers a more efficient mode of competition for organizations with more employees and other resources.
Moreover, they contended, the more explicit sStandards set out in the provisions applicable to unbundled

entities provide more certainty in planning competitive activities,
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TPPA/TEC dated in supplementa reply comments that they agreed that subsection (0) does not and

should not substantively modify the other sections of the proposed code of conduct.

As previoudy discussed, the commission adopts subsection (0) to comply with the provisons of PURA
that alow the governing bodies of MOU/COOPs to decide whether to unbundle, and if they decide to
unbundle, whether to do so functiondly or sructuradly. The commisson notes that Denton's concerns
were raised early in the informa workshop sessions, and that the proposed subsection (0) is Similar in
format and concept to the proposed code filed by Denton on August 3, 2000. Accordingly, the parties
have been afforded ample opportunity to review and consider the concepts of subsection (0). The
commission acknowledges that some provisons in subsection (0) lack the specificity thet is found in

other sections of the rule but defers resolution to the contested case implementation proceeding.

Subsection (0)(1), Transactional safeguards relating to provision of products and services.

Brazos argued in supplemental comments that subsection (0)(1)(A), which prohibits tying arrangements,
would prevent the offering of bundled services. TPPA/TEC joined Denton in supplementa reply
comments disputing Brazos concluson that subsection (0)(1)(A) would prevent a Bundled
MOU/COOP from continuing to offer bundled service offerings to its cusomers. These commenters
noted that subsection (kK)(1) contains a Smilar provison prohibiting an unbundled TDBU from

conditioning the provison of a product, service, or pricing benefit on the purchase of any other good or
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service from the TDBU or its competitive affiliate. They aso asserted, in Denton's words, that a *smal
MOU/COOP will dways be able to offer the bundled service, but it will never be able to require the
purchase of the bundled service" TXU agreed tha the provison does not prohibit a Bundled
MOU/COOP from bundling together various products to sdll to customers. To better mirror the tying
provison applicable to unbundled entities, TPPA/TEC suggested insarting the words "transmission or
digribution” into subsection (0)(1)(A) o0 that the provison would read as follows. "A Bundled
MOU/COOP shdl not condition the provison of any transmission or digtribution product, service,
pricing benefit, or aternative terms or conditions upon the purchase of any other good or service from

the Bundled MOU/COORP."

The commission finds that the prohibition againg tying arrangements does not prevent the optiond
offering of bundled services, but merdly prohibits a mandatory tying. The commission incorporates the
language modification suggested by TPPA/TEC to better mirror the tying provisons gpplicable to

unbundled entities.

With respect to subsection (0)(1)(B), Denton reiterated in supplemental comments its view that this
provision, requiring the Bundled MOU/COORP to provide competitive energy servicesto dl entitiesin a
non-discriminatory fashion, should apply only if the product or service could be made available to a
third party. Consequently, it advocated adding a provision to subsection (b)(1), the general gpplicability
subsection, stating that nothing in the section shall require an MOU/COORP to provide to third parties

products or services in violation of the MOU/COOP's private-use redtrictions. Denton restated in
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supplementd reply comments its belief that the phrase "persons providing competitive energy services
on behdf of the Bundled MOU/COOP' was intended to refer to third parties outsde the
MOU/COOP. To clarify thisintent, Denton suggested revising the phrase to read "persons outside the
Bundled MOU/COORP providing competitive energy services on behaf of the Bundied MOU/COOP."
TPPA/TEC endorsed Denton's comments in supplementa reply comments, with certain exceptions. In
connection with Denton's comments on the provisons in subsection (0)(1)(B), TPPA/TEC contended
that Denton's suggested addition to subsection (b) would inadequately protect MOU/COOPs. This
addition incorrectly assumes, they said, that private-use concerns can be mitigated by the manner of
providing products and services to third parties. According to TPPA/TEC, statutory and congtitutional
condraints prohibit the mandatory provisons of products and services contemplated in subsections
(0)(1)(B) and (k)(2). In addition, they claimed, practical congtraints in some cases could require that a
third party be charged a fee for municipa services. TXU, in supplementa reply comments, reurged its

argument that private-use restrictions do not affect products and services sold in competitive markets.

For the reasons discussed under subsection (k)(2), the commission addresses this concern by adding
language to this section that the provison of any such products or services shdl not violate PURA

840.104 or 841.104, or the Texas Congtitution, Article I11, section 52.

To enaure that the Bundled MOU/COOP does not include costs from competitive activities in its
digribution rates, thereby obtaining an unfair advantage against competitors, TXU recommended in
supplemental comments adding a new subparagraph (0)(1)(C) to explicitly prohibit such cross-

subsdization.  In supplemental reply comments, Denton and TPPA/TEC srongly opposed TXU's
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proposed specific cross-subsidization modifications to subsection (0). Denton opined that TXU's
proposas would effectively nullify subsection (0), as they would impose the unbundling requirements the
new subsection seeks to avoid. TPPA/TEC expressed a smilar concluson with respect to small
MOU/COOPs, which, they said, "cannot guarantee an absolute absence of subsidy or accomplish full

dlocation of cogts' involving shared functions.

Denton likewise sated that TXU's "blanket prohibition againgt subsidizing” competitive activities would

require virtua unbundling and is unnecessary in light of the other protections provided by subsection

©)(D)(C).

The commission agrees in part with TXU and incorporates language prohibiting cross- subgdization, as
modified to be consgent with the other provisons of the proposed rule tha refer to Sgnificant

opportunities for cross-subsidization.

Regarding subsection (0)(1)(C) (now subsection (0)(1)(D)), Denton, in supplemental comments,
deemed "too onerous’ the requirement that a Bundled MOU/COOP maintain separate books of
accounts and records of dl transactions involving the provison of competitive energy services. Denton
recommended instead requiring the maintenance of only segregated accounts for such transactions. It
dated that the latter requirement, which subsection (d)(4) applies to competitive divisons of functionaly
unbundled MOU/COOPs, would leave a good audit trail and dlow the commission to determine
compliance, without possbly necesstating "financid unbundling” to maintain the separate books.

Denton added that if the commission does not consider segregated accounts sufficient, it could require



PROJECT NO. 22361 ORDER PAGE 41 OF 95

Bundled MOU/COOPs to use the FERC chart of accounts or a comparable tracking method. TXU
argued that this requirement is critica and recommended adding to the old subsection (0)(1)(C) (now
subsection (0)(1)(D)) the following sentence to ensure againg cross-subsidization: " Such expenses shdl

not be included in the Bundled MOU/COOP's transmission and distribution rates."

The commission agrees with Denton and modifies subsection (0)(1)(D) to require segregated accounts
reflecting the FERC chart of accounts or a comparable tracking method. The commission aso agrees

with TXU and incorporates TXU's proposed language changes.

Brazos argued in supplemental comments that subsection (0)(1)(D) (how subsection (0)(1)(G)),
regarding transfer or use of assets or products to provide competitive energy services, is too vague,
saying that it is unclear what Stuation would be covered by the required safeguards regarding the
transfer or use of assets or products "by a person providing competitive energy services on behaf of the
bundled MOU/COORP to provide a competitive energy service" Denton suggested deleting the phrase
"to provide competitive energy service' to clarify this provison. TXU dated in supplementd reply

comments that it did not object to Denton's proposed modification.

The commission notes Brazos concern but concludes that because the Bundled MOU/COOP has
decided to remain bundled, it has the responshbility to devise a plan that ensures that the transfer isin
accordance with the guiddines of this section. The commission agrees with the clarification suggested

by Denton and supported by TXU and, therefore, deletes the specified language.
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Denton expressed concern in supplemental comments that subparagraphs (E) and (F) (now
subparagraphs (F) and (G) in subsection (0)(1)) could prohibit the sharing of personnel that is otherwise
permitted by the rule. It stated that subparagraph (E) (now subparagraph (F)), by not dlowing the
transfer of confidentid information in the provison of corporate support services, could prevent a
Bundled MOU/COOPs employees from performing their roles. Denton likewise asserted that
subparagraph (F), by disdlowing preferentid access "by any person providing competitive energy
sarvices' to information about its T&D systems, could have such a disabling effect if a Bundled
MOU/COOPs employee's job results in his or her having information about both sets of services.
Denton opined that subparagraphs (A) through (D) of subsection (0)(2) provide adequate protection
agang the ingppropriate use of these types of information. Consequently, it recommended revisng
subparagraph (E) (now subparagraph (F)) by replacing the language "not alow, provide, or cregte a
means for the trandfer of confidentid information, the opportunity for preferentia trestment ..." with
"comply with the provisons of subsection (0)(2)(A) through (D) hereof, thereby preventing the
opportunity for preferentid trestment ...." In addition, it recommended adding to subparagraph (F)
(now subparagraph (G)) the sentence, "Such information shall be provided as required in subsection

(0)(2)(D) hereof."

In contrast, Reiant and TXU objected in supplemental reply comments to Denton's suggested
modifications. Reliant noted that success and fairness of the competitive market must take precedence
over the difficulty any one company may have in unbundling services, and that some separation of
function is absolutely necessary. Reliant and TXU argued that individuas with knowledge of the T&D

systems cannot be permitted to use tha knowledge in ther retall marketing function regarding
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competitive energy servicess TXU proposed what it characterized as "athough not a complete
safeguard, a reasonable protection” to dlow the sharing of al employees except those employees
involved in marketing roles. TXU and Reiant strongly objected to the modifications suggested by
Denton to subsections (0)(1)(E) and (F) (now subsections (0)(1)(F) and (G)). Further objectionsto the
sharing of employees engaged in T&D functions and retail marketing functions were expressed by TXU

and Reliant addressing subsection (0)(2)(1).

Although the commisson acknowledges the concerns of TXU, as dated in the discussion regarding
subsection (i)(1), there are safeguards in the proposed rule that prohibit the use of confidentia
information in an anticompetitive manner. The commission agrees with the concerns of Denton and
declines to adopt the modifications suggested by TXU and Reliant because the modifications would
have the implications of requiring a functional unbundling. The commission adopts Denton's suggested

modifications to subsection (0)(1)(F).

TXU proposed revising subsection (0)(1)(H) (previoudy subsection (0)(1)(G)) to ensure that thereisno
cross subsdization when sharing personnd, facilities, and resources. Denton objected to TXU's
proposed changes, claiming it would force at least partid unbundling and that the changes are not
needed because the MOU/COOP's implementation plan must provide adequate safeguards againgt

anti-competitive behavior.

The commisson agrees with TXU and incorporates additiona language to ensure agangt cross-

subsidization. Likewise, as discussed in response to Preamble Question 1, documenting the sharing of
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employees engaged in both T&D functions and competitive energy-related activities is necessary to
enforce againg anticompetitive activities so the commission modifies subsection (0)(1)(H) accordingly.
The commission finds that requiring a Bundied MOU/COOP to document the assgnment of shared
employees will not require unbundling and will provide the commisson with the relevant and necessary

data in the event the commission must address a complaint regarding anticompetitive actives.

TXU aso objected to the "ambiguous statement” in subsection (0)(1)(H) (now subsection (0)(1)(1))
intended to prevent anti-competitive marketing and advertising activities by the Bundled MOU/COORP.
Such a gtatement, TXU claimed, is a poor substitute for the specific safeguards of subsection (m), which
are applicable in their entirety to large TDBUs.  To strengthen this provison and to lessen confusion,
TXU recommended adding the following sentences at the end of old subparagraph (H): "Specificdly, a
Bundled MOU/COOPs T&D function and its competitive energy services function shal not engage in
joint marketing, advertisng or promotiona activities, including, but not limited to those activities set forth
in Subsection (M)(2)(B) relating to a TDBU and its competitive affiliate. Further, any person having
access to confidentid, proprietary customer information shall not be permitted to assst or engage in
marketing, advertisng and promotiond activities, including, but not limited to those activities set forth in
Subsection (M)(2)(A)()-(v)." TPPA/TEC argued in reply comments that TXU's suggested elaborations
on the marketing and advertisng safeguards intrude on the Bundled MOU/COOPSs required

implementation filing.

Although the commission shares the concerns of TXU, the suggestions proposed would require the

Bundled MOU/COORP to functionaly separate its marketing activities and, therefore, must be rejected.
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The commission has, however, incorporated language to prevent cross-subsidization and tracking with
regpect to shared personnd, which would include any employees involved in both marketing and

advertising and engaged in T&D functions.

TXU noted in supplemental comments that the phrase "employee marketing” is subgtituted in subsection
(0)(2)(A) for the term "person providing competitive energy-related activities' as used throughout the
rest of the rule. Denton opposed TXU's proposed technica correction to subsection (0)(2)(A).
Denton averred that the use of the word "employee” rather than "person,” is gppropriate for this
provison. Denton argues that the term "employee’ clarifies that the Bundled MOU/COOP's employees
are prohibited from showing favoritism to third parties acting on the MOU/COOPs behdf to the

detriment of unrelated third parties.

Fird, the commisson prefers the term "person” because it is broader than the term "employee.”
Second, the term "persons providing competitive energy-related activities on behdf of the Bundled
MOU/COOP" should be used for congstency throughout the rule. Findly, the commission modifies the
language from "employees of any third party” to "any entities’ and reverses the order of these named

persons and entities to be consistent with subsection (1)(1) of this section.

Denton voiced concern in supplemental comments regarding subsection (0)(2)(B). It dated that by
prohibiting the release of proprietary customer information to "a person providing competitive energy
services on behdf of the Bundied MOU/COORP," this subparagraph would prevent an employee from

performing both T&D functions and competitive functions. Denton clamed tha the required
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implementation plan will specify how the MOU/COOP "will prevent the unauthorized release of such
information by an employee who wears severd hats”" In supplementd reply comments, TXU restated
its belief that employees engaged in marketing of competitive energy services should not be shared with

that part of the MOU/COOP responsible for T& D system operations.

The commission agrees with Denton that the implementation plan of the Bundled MOU/COORP is the
appropriate place to specify how the Bundled MOU/COOP will prevent the unauthorized release of
such information by an employee who wears severd hats. As requested by Denton, the commission
clarifies that "a person providing competitive energy-rdated activities on behdf of the Bundled
MOU/COOF" refers to any employee who engages in any amount of competitive energy related
activities, regardless of whether that employee is responsible for other non-competitive energy related

activities.

To clarify that subsection (0)(2)(D) pertains to the accounting of costs incurred in providing information
to customers about the Bundled MOU/COOP's competitive energy services, Denton, in supplemental
comments recommended modifying the second sentence. Specificadly, it suggested replacing the phrase
"such sarvice in accordance with subsection (0)(1)(C)" with "the provison of such informetion in the
same manner as transactions involving the provison of competitive energy related activities, in
accordance with subsection (0)(1)(C)." TXU dated in supplementa reply comments that it agrees with

Denton's proposed change.

The commission agrees with the parties suggested darification and modifies the language accordingly.
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Denton noted in supplemental comments that despite the requirement in subsection (0)(3)(C) that the
Bundled MOU/COORP file copies of its contracts with its "competitive affiliates™ the bundled entity
would have no such afiliates. Denton aso objected to the possibility that this provison could require
the bundled entity to file with the commission copies of contracts it may have with third parties providing
competitive energy services on the MOU/COOP's behalf. It claimed that such contracts are exempt
from the public-disclosure requirements of the Public Information Act. Moreover, Denton asserted that
such a requirement would place a Bundied MOU/COOP at a competitive disadvantage to both 10Us
and unbundled MOU/COOPs, which are required by subsection (e) only to provide copies of
agreements with its competitive afiliates, not with third parties. In supplementa reply comments, TXU
dated that it did not object to the deletion of "competitive affiliate” but it does object to removing the
requirement that a Bundled MOU/COOP mugt file contracts it has with "persons providing competitive
energy services on behdf of a Bundiled MOU/COOP" because the relationship with and transaction

between an MOU/COOP and these "persons’ are the focus of the proposed rule.

The commission agrees with Denton and TXU and deletes the term "competitive effiliate” as a Bundled
MOU/COOP will likdy not have an dfiliate. The commission agrees with Denton and modifies the
language to darify that the Bundled MOU/COOP does not have to produce any contracts it has with
third parties if such contracts were negotiated on an arm's length basis.  The commission does not
require I0Us to provide contracts with third parties and the commission cannot be more redtrictive on
MOU/COOPs. The commission notes that it has the authority to disallow unreasonable expenses when

setting the rates for IOU T&D tilities, but no such authority exists for MOU/COOPs.
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Findly, Denton and TXU suggested corrections to typographica errorsin subsection (0)(3)(B) and (C).

The commission incorporates these editoria corrections.

All comments, including any not specificdly referenced herein, were fully consdered by the commission.
In adopting this section, the commission makes other minor modifications for the purpose of darifying its

intent.

This new rule is adopted under the Public Utility Regulatory Act (PURA), Texas Utilities Code
Annotated 8814.002, 39.157(e), 40.001, 40.004, 40.054, 40.056, 41.001, 41.004, 41.054, and
41.056 (Vernon 1998, Supplement 2001). Section 14.002 provides the commission with the authority
to make and enforce rules reasonably required in the exercise of its powers and jurisdiction. Section
39.157(e) requires that the commission establish a code of conduct that must be observed by COOPs
and MOUs and their affiliates to protect against anticompetitive practices. Chapter 40 addresses
comptition for MOUs and river authorities, and Chapter 41 addresses competition for COOPs.
Specifically, 840.001 addresses the law applicable to MOUs.  Section 40.004 gives the commission
jurisdiction over MOUSs for certain purposes. Section 40.054 subjects the MOU to the commission's
authority in certain ingances. Section 40.056 grants the commission authority over complaints for
anticompetitive actions. Section 41.001 addresses the law applicable to COOPs. Section 41.004

gives the commission jurisdiction over COOPs for certain purposes. Section 41.054 subjects the
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COORP to the commisson's authority in certain indances. Section 41.056 grants the commisson

authority over complaints for anticompetitive actions.

Cross Reference to Statutes: PURA 8814.002, 39.157(e), 40.001, 40.004, 40.054, 40.056, 41.001,

41.004, 41.054, and 41.056.

§25.275. Code of Conduct for Municipally Owned Utilities and Electric Cooper atives

Engaged in Competitive Activities.

@ Purpose. To protect againgt anticompetitive practices, consgstent with the provisons of the
Public Utility Regulatory Act (PURA) §839.157(e) and Chapters 40 and 41, the provisons of
this section edtablish safeguards to govern the interaction between the transmisson and
digribution business unit (TDBU), as defined in subsection () of this section, of a municipally
owned utility (MOU) or eectric cooperative (COOP) and its competitive affiliates, and
establish specific anticompetitive standards to gpply to the activities of Bundled MOU/COOPS,
as defined in subsection (c) of this section. It is intended by this section that no MOU/COOP
subject to this section shall engage in the following anticompetitive practices:

@ Subsdize competitive activities directly or indirectly through rates charged for the
provison of dectric service;
(20  Allow discriminatory access to transmission and distribution products and services,

3 Allow preferentid access to transmission and ditribution-related information;
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(4)
Q)

Allow unauthorized access to confidentia customer information; and
Allow employees performing transmission and distribution functions to provide leads to
or promote the products of competitive affiliates or any persons providing competitive

energy-related activities on behaf of a Bundled MOU/COOP.

(b) Application.

@

General application. This section applies to the TDBU of a municipaly owned utility
or an eectric cooperative (collectively referred to as MOU/COOP) operating in the
State of Texas, and the transactions or activities between the TDBU and its compstitive
affiliates, and to an MOU/COORP that is conducting the activities of a TDBU and of a
competitive affiliate on a bundled basis, provided that each of the following conditionsis
met:

(A)  The MOU/COOP has chosen to participate in customer choice pursuant to
PURA 840.051(b) or PURA §41.051(b).

(B)  The compstitive effiliate of an MOU/COOP or a Bundled MOU/COORP is
providing dectric energy at retall to consumers in Texas outside its certificated
retail service area. For the purposes of this section, an MOU/COOP shal not
be consdered to be providing eectric energy to retail consumers outside its
certificated retail sarvice arealif:

0] the MOU/COOP was serving the area prior to the date of customer

choice
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(i) after receiving naotice that the MOU/COOP or its filiae is sdling
electric energy at retail outsde itsretall service area, which identifies the
service location, the MOU/COORP or its dffiliate promptly investigates
and thereafter takes reasonable steps to cease the provison of service
outside its service area as soon as reasonably practicable; or

@)  there is a dispute concerning the service area boundary and no
commisson order resolving the dispute has become find or the
commission's order is subject to apped.

2 Effect of unbundling on application. Pursuant to PURA 840.055 and 8§41.055 it is
the discretion of the governing body of the MOU/COOP to determine whether to
unbundle any energy-related activities, and whether to do so structurdly or functiondly.
The MOU/COOP shdl file with the commission, in conjunction with the filing required
by subsections (n)(1)(A) or (0)(3)(A) of this section, a written declaration of whether it
chooses to structurdly or functiondly unbundle or whether it will provide servicesin a
competitive market on a bundled basis. The written declaration may be amended from
time to time but no amendment shal be effective before it is filed with the commisson.
The MOU/COOP shdl comply with this section as follows:

(A) A dgructurdly or functiondly unbundled MOU/COOP shdl comply with the

provisons of this subsection, as gpplicable to entities of its Sze. Subsection (o)

of this section is not agpplicable to a functiondly or dructurdly unbundled

MOU/COORP.
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©)

(4)

(B) A Bundled MOU/COOP shdl comply with the requirements of paragraphs (5)
and (7)-(9) of this subsection, subsection (n)(2)-(10), and subsection (0) of this
section.

Small TDBU. A smdl unbundled TDBU is subject to the following provisons of this

section only:

(A)  paragraphs (1) and (5)-(9) of this subsection, application;

(B)  subsection (i)(4) of this section, separate books and records;

(C)  subsection (j)(1) of this section, transactions with competitive affiliates,
however, transactions provided for under subsection (j)(1) of this section shall
be conducted at pricing levels that are fair and reasonable to the customers of
the smal TDBU and that reflect not less than the book vaue of the assets and
the cost of employee time determined on the bas's of aggregate percentage of
time devoted by the employee to the competitive function or transmisson and
digtribution function and do not include any discounts, rebates, fee waivers or
dterndive tariff terms and conditions;

(D)  subsection (K)(1) of this section, tying arrangements prohibited;

(E)  subsection (K)(2) of this section, products and services available on a non-
discriminatory basis, and

P subsection (n) of this section, remedies and enforcement.

Mid-size TDBU. A mid-size unbundled TDBU is subject to the following provisons

of this section only:

(A)  paragraphs (1) and (5)-(9) of this subsection, application;
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subsection (d) of this section, annua report of code-related activities, however,
a mid-size TDBU shdl report only with respect to the activities for which it is
subject to regulation under this section;

subsection (€) of this section, copies of contracts or agreements,

subsection (f) of this section, tracking migration and sharing of employees,
subsection (g) of this section, reporting deviations from the code of conduct;
however, a mid-szed TDBU shdl only report deviations with respect to the
activities for which it is subject to regulation under this section;

subsection (h) of this section, ensuring compliance for new competitive effiliates;
subsection (i) of this section, separation of a TDBU from its competitive
affiliates; however, sharing of employees, facilities, or other resources with
competitive afiliates shal be dlowed, and the safeguards shdl be deemed
achieved through compliance with the transactiond, information transfer, and
marketing and advertisng standards agpplicable to a mid-sze TDBU under
subsections (j), (k), and (1) of this section;

subsection (j)(1) of this section, transactions with competitive effiliates,
however, transactions provided for under subsection (j)(1) of this section shdll
be conducted at pricing levels that are fair and reasonable to the customers of
the mid-size TDBU and that reflect not less than the book value of the assets
and the cost of employee time determined on the basis of aggregate percentage

of time devoted by the employee to the competitive function or transmisson and
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digtribution function and do not include any discounts, rebates, fee waivers or
dterndive tariff terms and conditions;

M subsection (j)(2) of this section, records of transactions,

J subsection (j)(3) of this section, provision of corporate support services, except
to the extent tha sharing of confidentid information may not practicably be
avoided due to cross-functiond respongbilities of employees,

(K)  subsection (k)(1) of this section, tying arrangements prohibited;

(L)  subsection (K)(2) of this section, products and services available on a non-
discriminatory besis,

(M)  subsection (1)(1) of this section, proprietary customer information;

(N)  subsection (1)(2) of this section, nondiscriminatory availability of aggregete
cusomer information. A mid-sze TDBU shdl make aggregate customer
informetion available to al non-effilistes under the same terms and conditions
and at the same price or fully alocated codt that it is made available to any of its
competitive affiliates, but is not otherwise subject to the reporting requirements
in subsection (1)(2) of this section.

(O)  subsection (1)(3) of this section, no preferentid access to transmission and
digribution information. A mid-sze TDBU shdl comply with this paragraph
except to the extent preferential access may not practicably be avoided due to
cross-functiona responsbilities of employees or other operating condraints as

reasonably determined by the mid-size TDBU;
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ingead of the redrictions in subsection (m)(2) of this section, a mid-szed
TDBU may participate in joint marketing, advertisng, and promationd activities
with a competitive afiliate, provided that the mid-size TDBU informs the
customer that the competitive energy services to which the promotiona activities
are directed are available from other providers as well as the mid-sze TDBU
and makes available to the customer upon request a copy of the most recent list
of competitive energy service providers as developed and maintained by the
commisson;

ingtead of the redtrictions in subsections (m)(3) and (m)(4) of this section, if a
cusomer or potential customer of a mid-sze TDBU makes an unsolicited
request for digtribution service, competitive service, or information relating to
such sarvices, the mid-sze TDBU shdl inform the customer that competitive
energy-related activities are available not only from the mid-size TDBU but so
from other providers. The mid-size TDBU shdl make available to a customer
upon request a copy of the most recent list of competitive energy service
providers as developed and maintained by the commisson and may make
available telephone numbers and other commonly available information; and

subsection (n) of this section, remedies and enforcement.

Duration of code application. This section gpplies to a TDBU and a Bundled

MOU/COORP, regardiess of whether it is classfied as large, mid-size or smdll, only so

long as each of the conditions of paragraph (1) of this subsection continue to be met.
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(6)

()

Report of energy system sales and declaration of code applicability. A report of
tota metered eectric energy (MWh) delivered through the TDBU's system for sde at
retail and wholesdle, for the average of the three most recent calendar years, shdl be
filed annualy with the commission by each MOU/COOP subject to the provisons of
this section. The initid report shdl be filed in conjunction with subsection (n)(1) of this
section.  After the initid report filing, the report of energy system sdles shdl be filed
annualy by June 1, and shdl encompass the period from January 1 through December
31 of the preceding year. The annud report of energy system sdes shall be filed under
a control number designated by the commission for eech caendar year. Both the initia
and annud reports of energy sdes shdl include a statement from the MOU/COOP
affirming thet it is dassfied as either asmal, mid-sze, or large TDBU.

(A)  Inthe event that the MWhs ddlivered through the TDBU's system increase o
that a TDBU is redassfied to a larger sze, the TDBU dhdl natify the
commission through the annud report of energy sysem sdes. The TDBU shdl
have one year from the date of the reclassification to implement the gpplicable
provisons of this section.

(B)  Pdition for exception to reclassfication. Any TDBU may petition the
commission for exception to the Sze determination.  Upon request, if a smdl
TDBU is reclassfied as a mid-szed TDBU, the commisson may condder an
adjustment for growth based upon total Texasretail sdes.

No circumvention of the code of conduct. An MOU/COOP shal not circumvent

the provisons of PURA 839.157(e) or this section by using any &ffiliate to provide
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(8)

©)

information, services, products, or subsidies that would be prohibited by this section
between a competitive afiliate and a TDBU. A Bunded MOU/COOP shdl not
circumvent the provisions of PURA §39.157(e) or this section by using any persons to
provide information, services, products, or subsidies that would be prohibited by this
section between persons providing transmisson and digtribution service on behdf of the
Bundled MOU/COOP and persons providing competitive energy-related activities on
behaf of the Bundled MOU/COOP.

Good cause exception. An MOU/COORP that is or may become subject to this
section may petition the commisson a any time for an exception or waver of any
provison of this section on a showing of good causes Good cause may be
demondrated by showing that the cogt or difficulty of achieving compliance outweighs
the benefit to be achieved or that there are other dternative actions that are likely to
produce reasonable results under the circumstances.

Notice of conflict with other regulation and petition for waiver. Nothing in this
section shall affect or modify the obligation or duties rdating to any rules or andards of
conduct that may apply to an MOU/COORP or its affiliates, whether competitive or
noncompetitive, under orders or regulations of the Federd Energy Regulatory
Commisson (FERC), Securities and Exchange Commisson (SEC), or shdl violae
PURA, Chapters 40 and 41, subchapter C. An MOU/COOP shdl file with the
commission a notice of any provison in this section that conflicts with FERC or SEC

orders or regulations. An MOU/COORP that is subject to statutes or regulations in any
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date that conflict with a provison of this section may petition the commission for a

waiver of the conflicting provision on a showing of good cause.

(© Definitions. The following words and terms when used in this section shdl have the following

meanings unless the context clearly indicates otherwise:

@

@)

©)

Affiliate — An entity, indluding a business unit or divison, that controls, is controlled
by, or is under common control with, an MOU/COOP. Control means the power and
authority to direct the management or policies of an entity through directly or indirectly
owning or holding a leest a 5.0% vating or ownership interest.  Affiliate includes an
entity determined to be an &ffiliate by the commission after notice and hearing based on
criteria parallel to those prescribed in PURA §11.006.

Bundled MOU/COOP — An MOU/COORP that is conducting both transmission and
digribution activities and competitive energy-related activities on a bundlied basis
without structurad or functiona separation of transmisson and ditribution functions from
competitive energy-related activities and that makes a written declaration of its Satus as
aBundled MOU/COOP pursuant to subsection (0)(3)(A) of this section.

Competitive affiliate — An affiliate of an MOU/COOP that provides services or s
products a retall in a competitive energy-rdlated market in this date, including
telecommunications services to the extent those services are energy-related. An effiliate
of an MOU/COORP that is sdlling energy only in the capacity of a provider of last resort

within the scope of PURA 840.053(c) and (d) or PURA 8§41.053 (c) and (d) isnot a
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(4)

Q)

(6)

()

(8)

competitive affiliate under this definition. The term competitive afiliate shal include both
competitive divisions and competitive subsdiaries.

Competitive division (CD) — A competitive affiliate thet is organized as a divison or
other part of an MOU/COORP.

Competitive ener gy-related activities - Services or products that are sold at retail in
a competitive energy-related market in this state, including teecommunications services
to the extent those services are energy-related.

Competitive subsidiary (CS) — A compstitive effiliate that is organized as a
corporation or other legaly digtinct entity.

Confidential information — Any information not intended for public disclosure and
consdered to be confidentia or proprietary by persons privy to such information.
Confidentid information includes, but is not limited to, information relaing to the
interconnection of customersto an MOU/COOP's transmission or didribution systems,
proprietary customer informeation, trade secrets, competitive informéation relaing to
internal manufacturing processes, and information about an MOU/COOP's trangmission
or digtribution system, operations, or plans for expansion.

Corporate support services — Services shared by a TDBU, or an &ffiliate created to
perform corporate support services, with the MOU/COQORP's affiliates of joint corporate
oversight, governance, support systems, and personnd. For a Bundled MOU/COOP,
"corporate support services' includes governance, support systems, and personnd.

(A) Examplesof servicesthat may be shared, to the extent the services comply with

this section, include human resources, procurement, information technology,
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regulatory services, administrative services, rea edtae services, lega services,
accounting, environmental services, research and development unrelated to
marketing activity and/or business development for the competitive afiliate
regarding its sarvices and products, internal audit, community reations,
corporate  communications, financid sarvices, financid planing and
management support, corporate services, corporate secretary, lobbying,
corporate planning, and community economic development if the economic
development activities are within the MOU/COOPs certificated retail service
area.

Examples of services that may not be shared, except as otherwise dlowed
under the terms of this section, include engineering, purchasing of dectric
trangmisson facllities and service, trangmisson and didribution system

operations, and marketing.

Fully allocated cost — The cost of a product, service, or asset based on book vaues

for the component dements established through generally accepted accounting

principles (GAAP); or dternatively, an interna transfer price based upon the actud or

expected (budgeted) operating and maintenance expenses and a capital component, as

appropriate, divided by the expected or actud units for the service or product

produced. Such transfer prices may be set as needed but shall not be used beyond a

three year period without review. The operating and maintenance expenses shdl be

fully loaded with applicable overheads. The capitd component shal consder the

origina cost of the associated assets and a reasonable return.  Such interna prices may
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include an dlowance for transfers to a municipa genera fund a the discretion of the

municipdlity.

(10) Largetransmisson and distribution businessunit (TDBU) — A TDBU that:

(A)  ddiverstotd metered dectric energy through its system for sde at retail for the
average of the three most recent calendar years greater than 6,000,000 MWh;,
and

(B) isotherwise subject to the provisions of this section as provided in subsection
(b)(1) of this section.

(11) Mid-sizetransmission and distribution businessunit (TDBU) — A TDBU that:
(A)  ddiverstotd metered dectric energy through its system for sde at retail for the

average of the three most recent caendar years that is less than or equa to
6,000,000 MWh and is greater than 500,000 MWh; and

(B) isotherwise subject to the provisions of this section as provided in subsection
(b)(1) and (b)(4) of this section.

(12) Municipally owned utility/electric cooperative (MOU/COOP) % A municipdly
owned utility (MOU) as defined in PURA 811.003(11) or an electric cooperative
(COOP) as defined in PURA 811.003(9). Asused in this section, MOU/COORP does
not include a competitive affiliate but does include an MOU, a COOP, or a river
authority that has an ffiliate rdationship with a TDBU that is a divison or pat of the
MOU/COORP.

(13) Proprietary cusomer information — Any information compiled by a TDBU on a

customer in the norma course of providing dectric service that makes posshle the
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identification of any individua customer by maching such information with the

customer's name, address, account number, type or classfication of service, historica

electricity usage, expected patterns of use, types of facilities used in providing service,
individua contract terms and conditions, price, current charges, billing records, or any
other information that the customer has expresdy requested not be disclosed.

Information that is redacted or organized in such a way as to make it impossible to

identify the customer to whom the information relates does not congitute proprietary

cugtomer informetion.

Small transmission and distribution business unit (TDBU) — A TDBU that:

(A) ddiverstota metered eectric energy through its system for sde a retail of less
than 500,000 MWHh for the average of the three most recent caendar years,
and

(B) isotherwise subject to the provisions of this section as provided in subsection
(b)(1) and (b)(3) of this section.

Transaction — Any interaction between a TDBU and its competitive affiliates in which

a service, asset, product, property, right, or other item is transferred or received by

ether the TDBU or its competitive affiliates.

Transmisson and distribution business unit (TDBU) % The business unit of an

MOU/COOP, whether structurdly unbundled as a separate legd entity or functionaly

unbundled as a division, that owns or operates for compensation in this state equipment

or facilities to tranamit or distribute eectricity at retail, except for facilities necessary to

interconnect a generation facility with the transmisson or digtribution network, a facility
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not dedicated to public use, or a facility otherwise excluded from the definition of
electric utility in a quaifying power region certified under PURA 839.152. TDBU does
not include an MOU/COORP that owns, controls, or is an éffiliate of the TDBU if the
TDBU is organized as a separate corporation or other legaly digtinct entity. Except as
specificaly authorized by satute, a TDBU shdl not provide competitive energy-related

activities.

Annual report of code-related activities. A report of activities related to this section shal be
filed annudly with the commisson. Using forms gpproved by the commission, a TDBU dhdl
report activities among itsdf and its compstitive affiliates in accordance with the requirements of
this section. The report shal be filed by June 1, and shall encompass the period from January 1
through December 31 of the preceding year during which the MOU/COOP was subject to this

section.

Copies of contracts or agreements. A TDBU ghdl reduce to writing and file with the
commission copies of any contracts or agreements it has with its competitive effiliates. Thefiling
of an earnings report does not satisfy the requirements of this section.  All contracts or
agreements shall be filed by June 1 of each year as attachments to the annua report of code-
related activities required in subsection (d) of this section. In subsequent years, if no sgnificant
changes have been made to the contract or agreement, an amendment sheet may befiled in lieu

of refiling the entire contract or agreement.
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Tracking migration and sharing of employees. An MOU/COOP shadl track and document
the movement between the TDBU and its competitive affiliates of al employees engaged in
transmission or distribution system operations, including persons employed by the MOU/COOP
who are engaged in transmission or distribution system operations on a day-to-day basis or who
have knowledge of transmission or distribution system operations. An MOU/COOP shdl dso
document the assgnment of shared employees engaged in both transmisson or distribution
system operations and competitive energy-rdated activities, if any. Employee migration and
sharing information shal be included in the MOU/COOPs annud report of code-related
activities. For migrating employees, the tracking information shal include an identification code,
the respective titles hed while employed a the TDBU and the competitive affiliate, and the
effective dates of the migration. For shared employees, the tracking information shdl include the
employees name, jaob title, scope of activities, and dlocation of time to transmisson and

distribution functions and competitive energy-related activities.

Reporting deviations from the code of conduct. A TDBU shdl report information
regarding the ingtances in which deviaions from this section were necessary to ensure public
safety or system reiability pursuant to this section. The information reported shdl include the
nature of the circumstances involved and the date of the deviation. Within 30 days of each
deviation rdating to a competitive afiliate, the MOU/COOP shdl report this information to the
commisson and shdl conspicuoudy post the information on its Internet Ste or a public
electronic bulletin board for 30 consecutive caendar days. Information regarding a deviation

shall be summarized in the MOU/COOP's annud report of code-reated activities.
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Ensuring compliance for new competitive affiliatess An MOU/COOP and a new
competitive ffiliate are bound by this code of conduct, to the extent applicable, immediatdy
upon creation of the new competitive affiliate. The MOU/COOP shdl post a conspicuous
natice of any newly created competitive affiliates on its Internet Site or a public eectronic bulletin
board for 30 consecutive caendar days. Additiondly, the MOU/COOP shdl ensure that its
annua report of code-reated activities reflects al changes that result from the crestion of new

competitive ffiliates.

Separation of a TDBU from its competitive affiliates.

@ Sharing of employees, officers and directors, property, equipment, computer
and information systems, other resources, and cor porate support services. An
MOU/COOP and its competitive effiliate may share common employees, officers and
trustees/directors, property, equipment, computer and information systems, other
resources, and corporate support services, if the TDBU implements safeguards that the
commission determines are adequate to preclude employees of a compstitive effiliate
from gaining access to confidentia information in a manner that would alow or provide
ameans to trandfer confidentid information from the TDBU to the competitive ffiliate,
cregte an opportunity for preferential treatment or unfair competitive advantage, lead to
cusomer confusion, or creste sgnificant opportunities for cross-subsdization of a
competitive affiliate.

2 Employee transfersand temporary assgnments.
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An MOU/COOP shdl not assign to a competitive affiliate for lessthan one year
employees engaged in trangmisson or didribution sysem operaions unless
safeguards are in place to prevent transfer of confidentia information. TDBU
employees engaged in transmission or digtribution system operations, including
persons employed by a structuraly unbundled service company afiliate of the
TDBU who are engaged on a day-to-day basis in or have knowledge of
transmisson or didribution sysem operations and ae transfered to a
competitive affiliate, shal not remove or otherwise provide or use confidentia
information or information gained from the TDBU or affiliated service company,
in adiscriminatory or exclusive fashion to the bendfit of the competitive affiliate
or to the detriment of non-affiliated eectric suppliers.

Movement of employees to a comptitive affiliate may be accomplished either
through the employees termination of employment with the TDBU and
acceptance of employment with the CS or through a transfer to the CD as long
as the trandfer results in the TDBU bearing no ongoing codts associated with
that employee.

Trandferring employees shdl sign a satement indicating that they are aware of
and undergtand the redtrictions set forth in this section. The TDBU dso shdl
post a conspicuous notice of such a transfer on its Internet Site or other public
eectronic bulletin board within 24 hours and for & least 30 consecutive

caendar days.
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(D)  Employees may be temporarily assgned to an affiliate or non-ffilisted TDBU
to asss in restoring power in the event of a mgor service interruption or to
assg in resolving emergency Studions affecting sysem rdiability. Any such
deviation shdl be reported and posted on the TDBU's Internet Site or other
public dectronic bulletin board within 24 hours and for at least 30 consecutive
caendar days.

Sharing of office space. A TDBU's office space shdl be physicdly separate from the

office gpace of its competitive affiliates. Physca separation is accomplished by having

office space in separate buildings or, if within the same building, by a method such as
having offices on separate floors or with separate access.

Separate books and records. A TDBU shdl maintain separate books of accounts

and records from those of any CS. In a proceeding under subsection (n)(3) of this

section, the commission may review records relating to a transaction between a TDBU
and aCS. Costs of CDs, other than those costs related to corporate support services,
shall be segregated by account.

(A)  In accordance with generdly accepted accounting principles, a TDBU shdl
record al transactions with its CS whether they involve direct or indirect
expenses, and dl transactions with CDs that relate to the transmisson and
digtribution function.

(B) A TDBU shdl prepare financid statements that are not consolidated with those

of aCS.
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Limitations on credit support by a TDBU for a competitive affiliate. A TDBU
and its afilites may share credit, investment, or financing arangements with a
competitive affiliate if the TDBU implements adequate safeguards precluding employees
of a competitive affiliate from gaining access to information in a manner that would alow
or provide a means to trander confidentid information from the TDBU to the
competitive affiliate or lead to customer confuson. Nothing in this section shdl impair
exiging contracts, covenants, or obligations between an MOU/COOP and its lenders
and holders of bondsissued on behdf of or by an MOU/COOP.

(A) MOU. In issuing debt rdated to competitive effilistes, an MOU shdl be
governed by and maintained, operated, and managed in accordance with the
laws of the State of Texas, including the ordinances and resolutions authorizing
the issuance of any form of indebtedness and the provisons thereof, which
require that funds reasonably necessary for operation and maintenance
expenses (including TDBU operation and maintenance expenses) have priority
in any pledge of gross revenues of the municipaly owned utility system.

(B) COOP. A COOP TDBU shdl not alow a competitive affiliate to obtain credit
under any arrangement that would include a specific pledge of assets reasonably

necessary for TDBU operations or a pledge of gross revenues of the TDBU.

()] Transactions between a TDBU and its competitive affiliates.

@

Transactions with competitive affiliates. Except for trandfers implementing

unbundling, transfers of property pursuant to arate order having the effect of afinancing
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order, credit support, and corporate support services provided by a TDBU to its
competitive ffiliate, any transaction between a TDBU and its competitive afiliate shdll
be accomplished at pricing levels that are fair and reasonable to the customers of the
TDBU and that reflect the approximate market vaue of the assets or the fully alocated
cost of the assets, sarvices, or products, and that do not include any preferentia
discounts, rebates, fee waivers or dterndtive tariff terms and conditions. Such transfers
include, but are not limited to, the following:
(A) <deor provision of products or servicesby a TDBU to its competitive affiliate;
(B)  purchase or acquisition of products, services, or assets by a TDBU from a
competitive effiliate; or
(C) assstrandered from a TDBU to a competitive effiliate.
Records of transactions. Each transaction between a TDBU and its competitive
affiliates, other than those involving corporate support services or transactions governed
by tariffs of generd applicability filed a the commisson or gpproved by the TDBU's
governing body, shal be reflected in a contemporaneous written record of the
transaction including the date of the transaction, name of the competitive afiliate, name
of a TDBU employee knowledgeable about the transaction, and description of the
transaction. Such records shdl be maintained for three years.
Provison of corporate support services. A TDBU may engage in transactions
directly related to the provison of corporate support services with its competitive
affiliate. Such transactions shdl be carried out in such away asto not alow or provide

the means for the transfer of confidentia information from the TDBU to the competitive
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affiliate, the opportunity for preferentid trestment or unfair competitive advantage,
cusomer confuson, or dgnificant opportunities for crosssubsidization of the

competitive affiliate.

(k) Safeguardsreating to provision of products and services.

@ Tying arrangements prohibited. A TDBU shdl not condition the provison of any
product, service, pricing benefit, or dternative terms or conditions upon the purchase of
any other good or service from the TDBU or its competitive affiliate.

2 Products and services available on a non-discriminatory basis. Any product or
sarvice, other than corporate support services or credit arrangements, made available
by a TDBU to its competitive afiliate shal be made avalable to dl smilarly stuated
entities at the same price and on the same basis and manner that the product or service
was made available to the competitive ffiliate, provided however, that such provison
does not violate PURA §40.104 or §41.104, or the Texas Condtitution, Article III,
section 52. Any service required to be provided in compliance with PURA 8§39.203
shdl be provided in a non-discriminatory manner and in accordance with the tariffs

developed pursuant to any commission rule implementing that section.

()] I nformation safeguards.
@ Proprietary cussomer information. Upon request by the customer, a TDBU shdl
provide a customer with the customer's proprietary customer information. Unless a

TDBU obtains prior affirmative written consent or other verifiable authorization from the
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customer as determined by the commission, or unless otherwise permitted under this
subsection, it shdl not release any proprietary customer information to a competitive
affiliate or to any other entity, other than the customer, an independent organization as
defined by PURA 8§39.151, or a provider of corporate support services for the sole
purpose of providing corporate support services in accordance with subsection (j)(3) of
this section. The TDBU shal maintain records that include the dete, time, and nature of
information released when it releases customer proprietary information to another entity
in accordance with this paragraph. The TDBU shdl mantain records of such
information for a minimum of three years and shal make the records available for third
paty review within three busness days of a written request or & a time mutualy
agreeable to the TDBU and the third party. When the third party requesting review of
the records is not the customer, commisson, or Office of Public Utility Counsd, the
records may be redacted in such a way as to protect the customer's identity. If
proprietary customer information is released to an independent organization or a
provider of corporate support services, the independent organization or entity providing
corporate support services is subject to the rules in this subsection with respect to
releasing the information to other persons.
(A)  Exception for law, regulation, or lega processs A TDBU may reease
propritary customer information to another entity without customer
authorization where authorized or requested to do so by the commission or by

law, regulation, or legd process. Nothing in this rule requires disclosure of
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information that may be withheld from disclosure under Texas Government
Code, Chapter 552.

Exception for release to governmenta entity. Without customer authorization, a
TDBU may release proprietary customer information to a federa, Sate, or loca
governmental entity or in connection with a court or adminigrative proceeding
involving the customer or the TDBU, provided however, that the TDBU shdl
take dl reasonable actions to protect the confidentidity of such information,
including, but not limited to, providing such information under a confidentidity
agreement or protective order, and shal aso promptly notify the affected
customer in writing that such information has been requested.

Exception to facilitate trangtion to customer choice. In order to facilitate the
trangtion to customer choice, an MOU/COOP may release proprietary
cusomer information to its competitive affiliate without authorization of those
cusomers, where ether entity will be exercisng the function of retall eectric
provider or provider of last resort, provided however, that such information
may be released only during the sx-month period prior to implementation of
cusomer choice, during the six-month period prior to implementation or
expansion of apilot project, or such additiona periods as may be prescribed by
the commission.

Exception for release to providers of last resort. On or after January 1, 2002, a

TDBU may provide proprietary customer information to a provider of last
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resort without customer authorization for the purpose of serving customers who
have been switched to the provider of last resort.

(B) Exception for release to customer's sdlected competitive retailer. Subject to
demondration by the competitive retaller that the cusomer has sdected that
competitive retailer, a TDBU shdl release proprietary customer informetion for
a paticular customer to the competitive retaller chosen by tha customer in
connection with provison of metering data or otherwise in compliance with the
Access Taiff applicable to the TDBU under PURA 8§39.203.

Nondiscriminatory availability of aggregate customer information. A TDBU

may aggregate non-proprietary customer information, including, but not limited to,

information about a TDBU's energy-related goods or services. However, except in
circumstances solely involving the provision of corporate support services in accordance
with subsection (j)(3) of this section, a TDBU shdl aggregate non-proprietary customer
information for a competitive affiliate only if the TDBU miakes such aggregation service
available to al non-affiliates under the same terms and conditions and & the same price
or fully alocated cogt as it is made available to any of its competitive affiliates. In
addition, no later than 24 hours prior to a TDBU's provision to its competitive affiliate of
aggregate customer information, the TDBU shdl post a conspicuous notice on its

Internet Site or other public eectronic bulletin board for at least 30 consecutive caendar

days, providing the following information: the name of the competitive affiliate to which

the information will be provided, the rate charged or cost dlocated for the information, a

meaningful description of the information provided, and the procedures by which non-
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affiliates may obtain the same information under the terms and conditions. The TDBU
shdl maintain records of such disclosure information for a minimum of three years and
shdl make such records available for third party review within three business days of a
written request or a atime mutually agreegble to the TDBU and the third party.

No preferential access to transmission and distribution information. A TDBU
shdl not dlow preferentia access by its competitive affiliates to information about its
transmission and distribution systems.

Other limitations on information disclosure. Nothing in this rule is intended to dter
the specific limitations on disclosure of confidentid information in the Texas Utilities
Code, the Texas Government Code, Chapter 552, or the commission's substantive and
procedurd rules.

Other information. Except as otherwise dlowed in this subsection, a TDBU shall not
share information with competitive affiliates, except for information required to perform
alowed corporate support services unless the TDBU can prove to the commission that
the sharing will not compromise the public interest prior to any such shaing.
Information that is publicly available, or that is unrdlated in any way to utility activities,

may be shared.

(m  Safeguardsrelating to joint marketing and advertising.

@

Name and logo. A TDBU may not, prior to September 1, 2005, alow the use of its
corporate trademark, name, brand, or logo by a CS on employee business cards or in

any written or auditory advertisements of specific services to exiging or potentia
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resdentid or small commercid customers located within the TDBU's certificated service
area, whether through radio or televison, Internet-based, or other eectronic format
accessible to the public unless the CS includes a disclaimer with its use of the TDBU's
corporate trademark, name, brand, or logo. Such disclamer of the corporate
trademark, name, brand, or logo in the materia distributed must be written in abold and
conspicuous manner or clearly audible, as appropriate for the communication medium,
and shd| date the following: "{Name of CS} is not the same entity as { hame of TDBU}
and you do not have to buy {name of CS}'s products to continue to receive quality
sarvices from {name of TDBU}." A TDBU may dlow the use of its corporate name,
brand, or logo by a CD in any context.
Joint marketing, advertising, and promotional activities.
(A) A TDBU shdl not;
0] provide or acquire leads on behaf of its competitive affiliates;
(i) solicit busness or acquire information on behdf of its competitive
dfiliates
(i) give the appearance of spesking or acting on behdf of any of its
competitive affiliates in connection with any marketing, advertisng or
promotiond activities, other than community economic development
activities,
(iv)  share market andysis reports or other types of proprietary or non-

publicly available reports reating to retall energy sales, including, but not
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limited to, market forecast, planning, or drategic reports with its
competitive effiliates, or

v) request authorization from its customers to pass on information
excdusvdy to its competitive ffiliate.

A TDBU dhdl not engage in joint marketing, advertisng, or promationd

activities of its products or services with those of a competitive affiliate in a

manner that favors the competitive affiliate. Such joint marketing, advertising, or

promotiond activities include, but are not limited to, the following activities.

0] acting or gppearing to act on behdf of a competitive afiliate in any
communications and contacts with any exigting or potentia customers,

(i) joint descdls,

@)  joint proposals, ether as requests for proposals or responses to
requests for proposals,

(iv)  joint promotiond communications or correspondence, except that a
TDBU may dlow a competitive affiliate access to customer hill
advertisng inserts so long as access to such inserts is made available on
the same terms and conditions to non-affiliates offering smilar services
as the competitive effiliate that uses bill inserts;

v) joint presentations at trade shows, conferences, or other marketing
events within the state of Texas; and

(vi)  providing links from a TDBU's Internet web Ste to a competitive

dfiliate's Internet web Ste.
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(C)  Atacugtomer's unsolicited request, a TDBU may participate in meetings with a
competitive affiliate to discuss technica or operationd subjects regarding the
TDBU's provison of transmisson or distribution services to the customer but
only in the same manner and to the same extent the TDBU participates in such
meetings with unaffiliated eectric or energy sarvices suppliers and their
customers. Representatives of a TDBU may be present during a sdes
discusson between a cusomer and the TDBU's comptitive affiliate but shall
not participate in the discussion or purport to act on behdf of the competitive
dfiliate

Requests for specific competitive affiliate information. If a customer or potentia

customer makes an unsolicited request to a TDBU for information specificaly about any

of its competitive affiliates, the TDBU may refer the customer or potentia customer to
the competitive dffiliste for more information. Under this paragreph, the only
information that a TDBU may provide to the customer or potentia customer is the
competitive affiliate's address and telephone number. The TDBU shdl not transfer the
customer directly to the competitive affiliate's customer service office via telephone or
provide any other dectronic link whereby the customer could contact the competitive
afiliate through the TDBU. When providing the customer or potentid customer
information about the competitive afiliate, the TDBU shdl not promote its competitive
affiliate or its competitive affiliate's products or services, nor shdl it offer the customer
or potentid customer any opinion regarding the service of the competitive effiliate or any

other service provider.
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4 Requests for general information about products or services offered by
competitive affiliates and their competitors. If a customer or potentia customer
requests genera information from a TDBU about products or services provided by its
competitive affiliate or the competitors of its CS or CD, the TDBU shdl not promote its
competitive affiliate or its competitive affiliate's products or services, nor shdl the TDBU
offer the cusomer or potentid customer any opinion regarding the service of the
competitive affiliate or any other service provider. The TDBU may direct the customer
or potential customer to a telephone directory or to the commission, or provide the
customer with a recent list of suppliers developed and maintained by the commission,
but the TDBU may not refer the cusomer or potential customer to the competitive

affiliate except as provided for in paragraph (3) of this subsection.

(n) Remedies and enfor cement.
@ Code implementation filing.
(A)  Not later than 120 days prior to the implementation of customer choice by an
MOU/COOP, a TDBU dhdl file with the commission its plan for implementing
the provisons of this section, addressing dl applicable requirements of this
section in the context of its operations as they will be conducted in the
competitive retall market. The TDBU shdl post natice of its filing on its Internet
dte or a public eectronic bulletin board for 30 consecutive days and shdll
provide copies of the filing to requesting parties. Interested parties may file

comments on the filing with the commisson within 30 days following the filing
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and shdl provide copies of such comments to the TDBU. Commisson dtaff
ghdl review the code implementation filing and provide to the TDBU its
comments and recommendeations as to any suggested changes in the filing within
60 days following the date of the filing. The TDBU may amend its initid filing
based on the comments and recommendations and shdl file any such
amendments not later than 75 days following the date of the initid filing. The
filing provided for in this paragraph is not subject to the contested hearings
process, except upon complaint by an interested party or the commission staff.

In lieu of the implementation filing provided for in subparagraph (A) of this
paragraph, an MOU/COOP may file with the commisson a statement that it
does not at this time intend to provide eectric energy at retal to consumers in
Texas outsde its certificated retall service area as provided for in subsection
(b)(1)(B) of this section. Subsequently, if an MOU/COOP intends to provide
electric energy at retall to consumers in Texas outsde its certificated retall
service area as provided for in subsection (b)(1)(B) of this section, it shdl file
with the commission the implementation filing provided for in subparagraph (A)
of this paragraph not later than 120 days prior to the time it provides retall

electric energy in Texas outsde its certificated retal service area.

2 Informal complaint procedure. A TDBU or a Bundled MOU/COOP shall establish

and file

with the commission a complaint procedure for addressing dleged violations of

this section. This procedure shal contain a mechanism whereby al complaints shal be
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placed in writing and shall be referred to a designated officer or other person employed

by the TDBU or the Bundied MOU/COORP.

(A)  All complaints shdl contain:

0] the name of the complainant;

(i) a detailed factud report of the complaint, including dl relevant dates,
entities or divisons involved, employees involved, and the specific
dam.

(B) A complaint must be filed with the TDBU or the Bundled MOU/COOP within
90 days of the date the complaining party knew, or with diligent investigation
should have known, that the violation occurred, but in no event may a complaint
be filed more than three years after the violation occurred.

(C)  The dedgnated officer shal acknowledge receipt of the complaint in writing
within five working days of recept. The designated officer shdl provide a
written report communicating the results of the preiminary investigation to the
complainant within 30 days after receipt of the complaint, including a description
of any course of action that will be taken.

(D)  Inthe event the TDBU or the Bundled MOU/COOP and the complainant are
unable to resolve the complaint, the complainant may file a forma complaint
with the commisson. In the event the complainant advises the TDBU or the
Bundled MOU/COOP that the complainant does not consider the complaint
fully resolved by the course of action proposed by the TDBU or the Bundled

MOU/COOP then the TDBU or the Bundled MOU/COOP shdl notify the
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complainant of his or her right to file a forma complaint with the commisson
and shdl provide the complainant with the commisson's address and telephone
number. The informa complaint process shdl be a prerequiste for filing a
formd complaint with the commission.

(E) A large TDBU or Bundled MOU/COOP shdl report to the commisson
regarding the nature and dtatus of informa complaints handled in accordance
with this paragraph in its annud report of code-rdated activities filed pursuant to
subsection (d) of this section. The information reported to the commission shdl
include the name of the complainant and a summary report of the complaint,
including dl rdevant dates, companies involved, employees involved, the
gpecific clam, and any actions teken to address the complaint.  Such
information on dl informa complaints that were initiated or remained unresolved
during the reporting period shal be included in the "annua report of code-
related activities of the large TDBU or Bundled MOU/COOP.

3 Filing a complaint. Following the informa process, a forma complaint may be filed
with the commission aleging a violaion of this section. No complaint shadl be vdid
unless filed with the commisson within 30 days after the designated officer or employee
of the TDBU or the Bundled MOU/COOP mails its written report communicating the
results of the prdiminary investigation to the complainant. Each complaint shal contain
the name of the complainant and a detailed factud report of the complaint, including al
relevant dates, entities or divisons involved, employees involved, and the specific clam.

Additiondly, each complaint shdl identify the specific provisons of this section that are
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(4)

Q)

(6)

dleged to have been violated, contain a sworn affidavit that the facts dleged are true
and correct to the best of the affiant's knowledge and belief, and if the complainant is a
corporation, a statement from a corporate officer that he or she is authorized to file the
complaint.

Notification of complaint and opportunity to respond. The commisson shdl
provide a copy of the complaint to the TDBU or the Bundled MOU/COOP. The
TDBU or the Bundled MOU/COOP shdl respond to the complaint in writing within 15
days. The TDBU or the Bundled MOU/COOP and the complainant shal make a good
faith effort to resolve the complaint on an informa basis as promptly as practicable.
Settlement conference. Upon request by the MOU/COOP subject to the complaint,
commission staff shall conduct a settlement conference. At such settlement conference,
each party, including the commission gtaff, shal recommend what Steps are necessary to
cure any violation that it believes has occurred. Discussons a the settlement
conference, including the recommendations to cure the violation, shdl not be admissble
a ahearing on the complaint.

Opportunity to cure. The MOU/COOP shdl have three months to cure the violation
in accordance with an agreement arising from the settlement conference or following a
hearing. An MOU/COOP may cure the violation in any reasonable manner as set forth
in the settlement agreement or hearing, including taking action designed to prevent

recurrence of the violation or amending the rule or order.
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) Enfor cement by the commission. In the event the commission finds there has been a
violation which has not been reasonably cured, the commisson may enforce the
provisons of this section.

(A)  The commisson may recommend actions to be taken by the MOU/COOP

within a prescribed time, and if such actions are not taken, the commission may:

0] seek an injunction to eiminate or remedy the violation or series or set of
violaions, or
(i) limit or prohibit retail service outsde the 'certificated retail service area

of the TDBU or the Bundled MOU/COOP until the violation or
violations are adequately remedied. This remedy shdl not be applied in
amanner that would interfere with or abrogate the rights or obligations
of partiesto alawful contract.
(B)  Inassessing enforcement remedies, the commisson shal consder the following

factors:

0] the 'prior history of violations by the TDBU or the Bundled
MOU/COORP, if any, found by the commission after hearing;

(i) the ‘efforts 'made by the TDBU or the Bundled MOU/COOP to
comply with the commisson'srules,

@)  the nature and extent of economic benefit gained by the TDBU's
competitive affiliate or the Bundled MOU/COOQORP,

(iv)  the damages or potentid damages resulting from the violation or series

or st of violations;
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(0)

(8)

©)

(10)

v) the size of the business of the competitive ffiliate involved; and
(vi)  such other factors deemed appropriate and materia to the particular
circumstances of the violation or series or set of violations.

(C)  The commisson may conduct a compliance audit of &ffiliate activities to ensure

compliance with the code of conduct.
No immunity from antitrust enforcement. Nothing in these &filiate rules shal confer
immunity from gtate or federa antitrust laws. Enforcement actions by the commisson
for violations of this section do not affect or preempt antitrust ligbility, but rather are in
addition to any antitrust liability that may apply to the anti-competitive activity.
Therefore, antitrust remedies may aso be sought in federd or state court to cure anti-
competitive activities.
No immunity from civil relief. Nothing in these afiliate rules shal preclude any form
of civil rdief that may be available under federd or sate law, including, but not limited
to, filing a complaint with the commisson congstent with this subsection.
Preemption. This section supersedes any procedures or protocols adopted by an
independent organization as defined by PURA 839.151, or smilar entity, that conflict

with the provisons of this section.

Provisonsfor Bundled MOU/COOPs.

@

Transactional safeguards relating to provison of products and services. To
protect againg anticompetitive activities, the provisons of this subsection apply to al

Bundled MOU/COOPs mesting the qudifications set forth in subsection (b)(1)(A) and
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this section, regardless of whether the MOU/COOP has any affiliates or
tive affiliates.

Tying arrangements prohibited. A Bundied MOU/COOP shdl not condition
the provison of any transmission or distribution product, service, pricing benefit,
or dternative terms or conditions upon the purchase of any other good or
service from the Bundled MOU/COORP.

Products and services available on a non-discriminatory basis. Any product or
service, other than corporate support services or credit arrangements, made
avalable by a Bundled MOU/COOP to any third party or any persons
providing competitive energy-rdaed activities on behdf of the Bundled
MOU/COOP, shdl be made available to dl smilarly Stuated entities a the
same price and on the same basis and manner that the product or service was
made available to any persons providing competitive energy-related activities on
behaf of the Bundled MOU/COOP, provided however, that such provison
does not violate PURA 840.104 or §41.104, or the Texas Congtitution, Article
11, section 52. Any service required to be provided in compliance with PURA
§39.203 shall be provided in a non-discriminatory manner and in accordance
with the tariffs developed pursuant to any commisson rule implementing that
section.

Cross-subgidization prohibited. A Bundled MOU/COOP shdl not create
ggnificant opportunities for cross subgdization of competitive energy-related

activities with revenues from distribution and transmission rates.
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Records of transactions involving competitive energy-related activities. A
Bundled MOU/COOP shdl maintain segregated accounts and records of al
transactions regarding the provison of compstitive energy-related activities
consgtent with the FERC chart of accounts or a comparable tracking method.
In accordance with generaly accepted accounting principles, a Bundled
MOU/COOP shall separately record al transactions regarding the provision of
competitive energy-rdated activities and al transactions reating to the
transmission and digtribution function.  Such records shdl include al expenses,
whether direct or indirect, and at the fully alocated cost to provide such
competitive energy service. Such expenses shdl not be included in the Bundled
MOU/COOP's transmission and distribution rates.

Transfer or use of assets or products to provide competitive energy-related
activities. A Bundled MOU/COOP shdl implement procedures and safeguards
to ensure that the transfer or use of assets or products by a person providing
competitive energy-related activities on behaf of the Bundled MOU/COOP
shdl be accomplished a pricing levels that are fair and reasonable to the
cudomers of the transmisson and didribution sysem of the Bundled
MOU/COOP and a pricing levels tha do not include any preferentia
discounts, rebates, fee waivers or dternative tariff terms and conditions.
Provision of corporate support services. The provison of corporate support
sarvices by a Bundled MOU/COOP to provide competitive energy-related

activities shdl be carried out in such away as to comply with the provisions of
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paragraph (2)(A)-(D) of this subsection, thereby preventing the opportunity for
preferentid trestment or unfair competitive advantage, customer confusion, or
sgnificant opportunities for cross-subsdization.

No preferentia access to transmisson and ditribution information. A Bundled
MOU/COOP shdl not dlow preferentiad access by any person providing
competitive energy-related activities on behdf of the Bundled MOU/COOP to
information about its transmisson and digribution sysems.  Such information
shall be provided as required in paragraph (2)(D) of this subsection.

Sharing of personnd, facilities, and resources. A Bundled MOU/COOP shdll
implement procedures and safeguards governing the sharing of personne,
facilities, officers and directors, equipment, and corporate support services with
persons providing competitive energy-related activities on behaf of the Bundled
MOU/COOP to ensure that confidential information is protected, that there are
no opportunities for preferentid trestment or unfair competitive advantage, that
undue cusomer confuson will be prevented, and that no ggnificant
opportunities for cross-subsidization are created. A Bundled MOU/COOP
shdl document the assgnment of shared employees engaged in both
transmisson or digtribution system operations and the provison of competitive
energy-related activities. For shared employees, the tracking documentation
shdl include the employees name, job title, scope of activities, and alocation of
time to the transmisson and didributions functions and competitive energy-

related activities. The tracking documentation for shared employees shdl be
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filed annualy with the annua report of codereated activities required by
paragraph (3)(B) of this subsection.

Marketing and advertisng. A Bundled MOU/COOP shdl implement
procedures and safeguards relating to the marketing and advertising of the
Bundled MOU/COOPs competitive energy-related activities to prevent
favoritism being shown to the competitive energy-related activities provided by
the Bundled MOU/COOP, to prevent customer confusion, to prevent the
ingppropriate sharing of customer information, and to prevent sSgnificant

opportunities for cross-subsidization.

2 Informational safeguards. The following provisons goply to Bunded

MOU/COOPs.

(A)

Sharing of customer information. A Bundled MOU/COOP shdl implement
adequate safeguards to preclude any persons providing competitive energy-
related activities on behdf of the Bundied MOU/COORP, or any other entities,
from gaining access to information in a manner that would dlow or provide a
means to trandfer confidentia information, creste an opportunity for preferentia
treatment or unfair competitive advantage, lead to customer confusion, or create
ggnificant opportunities for cross-subgdization. Non-proprietary information
possessed by the Bundled MOU/COORP that is made available to any persons
providing competitive energy-related activities provided by the Bundled

MOU/COOP shdl likewise be made available to third parties providing
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comptitive energy-related activities a the Bundled MOU/COOPs cost to
produce such information for the third party.

Proprietary customer information. Upon request by the customer, a Bundled
MOU/COOP shdl provide a customer with the customer's proprietary
customer information. Unless a Bundled MOU/COQOP obtains prior affirmetive
written consent or other verifisble authorizetion from the customer as
determined by the commisson, or unless otherwise permitted under this
ubparagraph, it shal not release any proprietary customer information to a
person providing competitive energy-related activities on behdf of the Bundled
MOU/COORP or to any other entity, other than the customer, an independent
organization as defined by PURA §39.151, or a provider of corporate support
sarvices for the sole purpose of providing corporate support services. The
Bundled MOU/COOP shdl be permitted to release proprietary customer
information under the same terms and conditions as a TDBU as st forth in
subsections (I)(1)(A)-(E) of this section.

Nondiscriminatory availability of aggregate cusomer information. A Bundled
MOU/COOP may aggregate non-proprietary customer informetion, including,
but not limited to, information about a Bundied MOU/COOP's energy-related
goods or sarvices. However, except in circumstances solely involving the
provison of corporate support services, a Bundled MOU/COOP shall
aggregate non-proprietary customer information for athird party or any person

providing competitive energy-related activities only if the Bundled MOU/COOP
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makes such aggregation service available to dl non-affiliates and third parties
under the same terms and conditions and at the same price or fully adlocated
cost asit is made available to any person providing competitive energy-related
activities on behaf of the Bundied MOU/COORP.

Requests for information. If a customer or potentia customer of a Bundled
MOU/COOP makes an unsolicited request for distribution service, competitive
energy-related activities, products or services provided by an Bundled
MOU/COOP, or for information relating to such products or services, the
Bundled MOU/COOP shdl inform the customer that competitive energy-
related activities are available not only from the Bundled MOU/COORP, but dso
from other providers. If the Bundied MOU/COORP provides the customer or
potentia customer with information about competitive energy-related activities
offered by the Bundled MOU/COOP, the Bundied MOU/COOP must record
and dlocate the costs associated with the provison of such information in the
same manner as transactions involving the provison of competitive energy
related activities, in accordance with paragraph (1)(C) of this subsection. The
Bundled MOU/COOP shdl not offer the customer or potentia customer any
opinion regarding the service of any other competitive energy service provider.
Upon request, the Bundled MOU/COOP shdl make available to a customer a
copy of the most recent li of competitive energy service providers as
developed and maintained by the commisson and may make avalable

telephone numbers and other commonly available information. Such
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information shal aso be made available by the Bundied MOU/COORP to its
transmission and distribution customers at the time the Bundled MOU/COOP
undertakes marketing to those customers of its competitive energy-related
activities.
Reporting and auditing requirements. A Bundled MOU/COOP shdl maintain and
file the following informaion so0 the commisson can ensure that the Bundled
MOU/COOP is not engaging in any anticompetitive activities as a reult of its
competitive energy-related activities being bundled with the transmission and digtribution
operation.
(A)  Codeimplementation filing.

0] Not later than 120 days prior to the implementation of customer choice
by a Bundled MOU/COOP, the Bundled MOU/COORP shdl file with
the commisson a written declaration that it will operate as a Bundled
MOU/COOP and its plan for implementing the provisons of this
section. The plan shadl address al gpplicable requirements of this
section in the context of operations as they will be conducted in the
competitive retaill market. The Bundled MOU/COOP shdl post notice
of itsfiling on its Internet site or a public dectronic bulletin board for 30
consecutive days and shall provide copies of the plan to requesting
paties. The code implementation plan proposed by the Bundled
MOU/COOP shdl be subject to a contested hearing process.

Interested parties may file comments on the filing with the commission.
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The commisson shdl issue an order ether approving the code
implementation plan, goproving the plan with modificaions, or rgecting
the plan within 120 days.

(i) In lieu of the implementation filing provided for in dause (i) of this
subparagraph, a Bundled MOU/COOP may file with the commisson a
gtatement that it does not at thistime intend to provide eectric energy a
retail to customersin Texas outside its certificated retall service area as
provided for in subsection (b)(1)(B) of this section. Subsequently, if a
Bundied MOU/COOQORP intends to provide electric energy at retal to
consumers in Texas outsde its certificated retall service area as
provided for in subsection (b)(1)(B) of this section, it shdl file the
implementation filing provided for in clause (i) of this subparagraph with
the commission not later than 120 days prior to the time it intends to
provide retail eectric energy in Texas outsde its certificated retall
service area.

Annua report of code-related activities. A report of activities related to this

subsection shdl be filed annualy with the commisson under a control number

desgnated by the commisson. The report shal be filed by June 1 and shdl
encompass the period from January 1 through December 31 of the preceding
year. The report shdl contan detalled information on how the Bundled

MOU/COOP met each of the provisons of paragraphs (1) and (2) of this

subsection and any deviaions from the actions set forth in the initid code
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compliance filing. Commisson daff shal review the annua report of code-
related activities. The filing provided for in this paragrgph is not subject to the
contested hearings process, except upon complaint by an interested party or the
commission gaff.

Copies of contracts or agreements. A Bundled MOU/COORP shal reduce to
writing and file with the commission copies of any contracts or agreementsit has
with any persons providing competitive energy-related activities on behdf of the
Bundled MOU/COOP. The Bundled MOU/COOP does not have to produce
any contracts it has with third parties if such contracts were negotiated on an
am's length basis. The requirements of this section are not satisfied by the filing
of an earnings report.  All contracts or agreements shdl be filed by June 1 of
each year as attachments to the annua report of code-related activities required
in subparagraph (B) of this paragraph. In subsequent years, if no sgnificant
changes have been made to the contract or agreement, an amendment sheet
may befiled in lieu of refiling the entire contract or agreement.

Compliance audits. No later than one year after the Bundied MOU/COOP
becomes subject to this section as set forth in subsection (b)(1) and (2) of this
section, and, a a minimum, every third year theresfter, the Bundled
MOU/COOP shdl have an audit prepared by independent auditors that verifies
that the Bundled MOU/COORP is in compliance with this section. The Bundled
MOU/COOP ghdl file the results of each audit with the commisson within one

month of the audit's completion.
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4 Remedies and enforcement. Bundled MOU/COOPs shdl be subject to the
provisions of subsection (n)(2)-(10) of this section on the same terms and conditions as

the TDBU.
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This agency hereby certifies that the rule, as adopted, has been reviewed by legd counsd and
found to be a vaid exercise of the agency's legd authority. It is therefore ordered by the Public Utility
Commission of Texas that §25.275 relaing to Code of Conduct for Municipaly Owned Utilities and

Electric Cooperatives Engaged in Competitive Activities are hereby adopted with changes to the text as

proposed.

ISSUED IN AUSTIN, TEXAS ON THE 5th DAY OF MARCH 2001.

PUBLIC UTILITY COMMISSION OF TEXAS

CHAIRMAN PAT WOOQOD, |11

COMMISSIONER JUDY WAL SH

COMMISSIONER BRETT A. PERLMAN



