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The Public Utility Commission of Texas (commission) adopts new 825.43, relating to Provider of Last
Resort (POLR) with changes to the proposed text as published in the July 14, 2000 Texas Register
(25 TexReg 6638). The rule is necessary to implement the Public Utility Regulatory Act (PURA)
§39.106 and to establish the requirements and procedures for gpplying to serve as POLR and the terms
and conditions of POLR sarvice. Under the POLR rule, the commission will designate, no later than
June 1, 2001, one or more retail dectric providers (REPs) to serve as POLRs in each Texas
transmisson and didribution utility (TDU) service area thet is open to competition. The POLR must
offer a sandard retail service package at a fixed, non-discountable rate, to any customer requesting it.
The rule dso requires the POLR to ensure no interruption of service if a REP fallsto provide service to

acustomer. This new section was adopted under Project Number 21408.

A public hearing on the proposed section was held a commission offices on August 18, 2000 at 9:30
am. Representatives from Shell Energy Service (Shell), Consumers Union (CU), Green Mountain
Energy Company (Green Mountain), Enron Corporation (Enron), Texas Electric Cooperatives, Inc.
(TEC), Texas-New Mexico Power Company (TNMP), Entergy Gulf States, Inc. (EGSI), Office of
Public Utility Counsd (OPC), Texas Indudtrid Energy Consumers (TIEC), Electric Rdiability Council
of Texas Independent System Operator (ERCOT-1SO), TXU Electric Company (TXU), Southwestern
Public Service Company (SPS), El Paso Electric (EPE), Reliant Energy (Reliant), Baker Botts, Centra

and South West Corporation (CSW), New Braunfels Utilities (New Braunfels), and Clark, Thomas and
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Winters attended the hearing and provided comments. To the extent that these comments differ from

the submitted written comments, such comments are summarized heren.

The commisson received initid comments on the proposed new section from Nationd Energy
Marketers Association (NEM), OPC, State of Texas Office of Attorney Generd of Texas, Consumer
Protection Divison, Public Agency Representation Section (State of Texas), TEC, Shell, Nucor Sted,
TNMP, Seering Committee of the Cities Served by TXU (Cities of TXU), Pederndes Electric
Cooperdtive, Inc (Pederndes), TIEC, Enron, the Cities of Garland and Denton, American Electric
Power Energy Services (AEP) SPS, TXU, EGS, Reliant, and City of Audtin, doing business as Augtin
Energy (COA), and received joint comments of CU, Texas Legd Services Center, Texas Ratepayers
Organization to Save Energy (Consumer Commenters), and of GreenMountain.com, NewEnergy
Texas, L.L.C., and Utility.com (Independent Marketers). The commission received reply comments
from TXU, Cities of TXU, TIEC, EGSI, Consumer Commenters, AEP, OPC, and Rdiant and joint
comments of Green Mountan Energy Company and NewEnergy Texas, L.L.C. (Independent

Marketers).

Comments on specific questions in the preamble of the proposed rule.

In the preamble, the commission requested that interested parties address nine issues related to the

implementation and find development of the proposed rule. The parties responses to the issues are

summarized below.


http:Utility.com
http:GreenMountain.com
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| ssue Number 1

In the event that a customer who is not eligible for the Price To Beat (PTB) fails to make
arrangements to be served by a REP, should service to this customer be provided by the

affiliated REP or by the POLR?

AEP, EGSl, Rdiant, SPS, TNMP, TXU, Shdl, TIEC, and State of Texas took the postion that a
customer who is not digible for the PTB and who fails to make arrangements to be served by a REP
should be provided service by the affiliated REP. To support their position, these respondents |ooked
to PURA 839.102(b) which dtates, "The affiliated retail dectric provider of the dectric utility serving a
retal customer on December 31, 2001, may continue to serve that customer until the customer chooses
sarvice from a different retall eectric provider, an eectric cooperative offering customer choice, or a
municipaly owned utility (MOU) offering customer choice These respondents reasoned that PURA
§39.102(b) is clear evidence that the Legidature intended for the affiliated REP to continue to serve
non-PTB customers who fail to make arrangements for service after December 31, 2001. AEP pointed

out that this "right to continue service' is not conditioned upon the customer being a PTB customer.

Rdiant and SPS asserted that there is no indication in PURA that the Legidature intended for non-PTB
customers who fail to make arrangements for service to default to POLR service on January 1, 2002.

EGS, Rdiant, TXU, and TIEC pointed out that PURA identifies the only two Stuations in which the
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POLR is supposed to serve a customer: (1) PURA 839.106(c) states that the POLR shal provide a
sandard retal service package to any requesting customer; and (2) PURA 839.106(g) requires the
POLR to offer a standard retail service package to customers whose REP falls to serve them. The non-
PTB customer who fails to arrange for service is not covered by ether one of these provisions, and was

therefore not intended to receive POLR sarvice.

Additiondly, Reliant noted that PURA 8§39.101(b)(2), which states that a customer is entitled to assume
that the customer's chosen REP will not be changed without the customer's informed consent, also
weighs againgt designating the POLR as the "default provider” for non-PTB customers who fail to make
arrangements for service. TIEC contended that a customer who "chooses not to choose" is more likely

to prefer continuation of existing service than to be switched to POLR service.

Enron took the position that PURA does not require non-PTB customers, who do not choose a REP,
to be served by the affiliated REP. Enron added that sending these customers to the POLR is a better
policy than leaving them with the affiliated REP. Enron asserted that PURA 839.102(b) dtates that the
affiliated REP 'may continue to serve' and permits the affilisted REP to continue to serve a customer
until the customer chooses a different REP, but does not mandete that the affiliated REP serve these
customers. Enron argued that if the intent was to st the affiliated REP up as the default provider for
non-PTB customers who do not choose a REP, that intent would have been made clear somewherein
PURA. In reply comments, AEP noted that under Enron's interpretation of PURA 839.102(b), instead

of meaning "has the right to," the word "may" would mean "does not have the absolute right to." AEP
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reasoned that if Enron's interpretation were the proper interpretation, the Legidature could just as easly
have replaced "may" with "may not" in §39.102(b), and that if "may" or "may not" can equaly convey
the intended meaning, the provison is deprived of legd sgnificance. AEP adso noted that numerous
provisons of PURA say "the commisson may," and the regulatory scheme of PURA would therefore
be subgtantidly changed if the phrase were now interpreted to mean the commission "does not have the

absolute right to."

Enron dso pointed to PURA §39.106(b), which gives the commission the authority to set the customer
clases for POLR sarvice, and reasoned that this section gives the commisson the authority to
determine that POLR service for non-PTB customer load should encompass non-PTB customers who
have not chosen a REP by the first day of retail competition. Enron commented that sending these
customers to the POLR s better policy than sending them to the affiliated REP, because POLR service
is commisson-gpproved, whereas the affiliated REP's price, terms and conditions of service are
uncertain.  Enron was concerned that the affiliated REP would unilaterally set the price, terms and
conditions of service for non-PTB default customers, and that this default service would act as a de
facto cap on what non-affiliated REPs can charge these customers.  Enron noted that setting the POLR
up as the default provider for non-PTB customers who do not choose a REP might result in lower
POLR prices, because the POLR service would encompass a larger group with price certainty.
Another of Enron's mgjor concerns with dlowing non-PTB customers to default to the affiliated REP is
the market power that such a systematic transfer would give the affiliated REP. Enron explained that the

affiliated REP would be handed a group of customers and would not have to spend money to market its
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services to those customers. Enron argued that this would enable the affiliated REP to provide service
a alower price than other REPs that will have to incur cogts for marketing and customer sgn-up and
st-up.  Enron concluded that the commisson must determine that non-PTB customers who do not

choose a REP default to the POLR.

Although Independent Marketers did not take a position as to whether the affiliated REP or the POLR
should serve a non-PTB customer who fails to make arrangements for service, Independent Marketers
did advocate for adequate disclosure to such a customer the rate the customer will pay on January 1,
2002. The Independent Marketers stated that such disclosure should take place no later than
November 1, 2001. AEP agreed with Independent Marketers that non-PTB customers should be
provided with timely and adequate information that gives them the opportunity to select a new REP

when competition commences.

The commisson finds that the affilisted REP must be the default service provider for non-PTB
customers who fail to make arrangements to be served by a REP. The commission believes that PURA
8839.102(b), 39.106(c), and 39.106(g), read together, evidence the Legidature's intent that all
customers who do not choose a supplier would be served by the affiliated REP. Furthermore, because
PURA 839.102(b) does not distinguish between PTB and non-PTB customers, it would be inconsstent
to conclude on the one hand that PTB customers who do not choose a REP default to the affiliated

REP, but on the other hand that non-PTB customers who do not choose a REP default to the POLR.
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The commission therefore disagrees with Enron and declines to adopt its suggestion that non-PTB

customers who fail to make arrangements to be served by a REP default to the POLR.

While the commisson has noted the Independent Marketers concern regarding disclosure of the
afiliated REPs rate for non-PTB customers as of January 1, 2002, the commission finds that 825.43 is
not the gppropriate forum in which to address this concern.  Disclosure of terms of service is being
addressed in 825.474 of thistitle (relating to the Selection or Change of Electric Service Provider) that
has been proposed in Project Number 22255 (Rulemaking Proceeding for Customer Protection
Rules for Electric Restructuring Implementing Senate Bill 7 and Senate Bill 86). Therefore,

comments concerning thisissue should be filed in Project Number 22255.

| ssue Number 2

Should the POLR be allowed to require that a default customer take service for a minimum term
as a condition of continued service? If so, should the POLR be allowed to disconnect the default

customer who refuses to agree to a minimum term?

The proposed rule prescribes that requesting POLR customers commit to a Sx-month minimum term
and that default POLR customers do not have to commit to any minimum term. Many utility affiliated
respondents favored a one-year minimum term requirement after a shopping period of two hilling cycles

for dl customers. These respondents stated that, if the POLR rate resulted in a sgnificant under-
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recovery of the cost of providing service, the provider would be harmed if customers were alowed to
dtay on the service at will, or move on and off POLR service when it is advantageous for them to do so.
TXU, SPS, AEP, EGS and TNMP recommended that default customers be permitted a shopping
period of two billing cycles (TXU specifies one full hilling cycle) a the approved POLR rate before
being required to take service for a 12-month minimum term. SPS proposed to require the customer to
day for aterm of 12 months or until the POLR term expires, while AEP recommended that a POLR
should be permitted to continue serving the customer until the contract expires, regardiess of when its
term as POLR expires. AEP suggested the minimum term of one-year gart from the initid transfer to
POLR sarvice. TIEC agreed with a shopping period, and dong with AEP, proposed that after the
shopping period, if the customer remains with the POLR, the customer's Satus should change to that of
a requesting customer. TIEC suggested that POLRs could be entitled to require such requesting
customers to agree to a minimum term of no more than Sx months as a condition of continued service.
EGS dated that, if the fixed pricing mechanism results in a variable rate (thet is to say, a rate with a
vaiable energy component indexed to the market price), the minimum term of service may not be
required. Rediant commented that REPs should be dlowed to submit price and minimum terms in their
bids, including minimum terms for default customers. Therefore, one REP may submit arelatively lower
price bid with a longer term than another REP that submits a bid with no minimum term.  The
commission may then choose between prices and minimum terms in selecting a REP to provide POLR

savice.
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Consumer Commenters, Cities of TXU, OPC and |ndependent Marketers supported the proposed rule
as published, which prohibits the POLR from requiring a minimum term of service for default cusomers.
OPC ads0 opposed a minimum term for requesting customers. These respondents argued that a
minimum term requirement is anticompetitive, impedes the development of a competitive market, and
interferes with the customer's statutory right of choice and ability to exercise that choice by sdecting a
new REP. Independent Marketers and Shell aso argued that if a minimum term were alowed, other
REPs would be automaticaly prevented from marketing to default customers. NEM commented that
POLR sarvice design and pricing should encourage minimum days, not mandate minimum terms. NEM
dated that there should never be an incentive for any class of customers to use the POLR service option
as along-term standard service option. State of Texas commented that the customer should be allowed
the opportunity to make arrangements for a new REP as soon as possible without being subjected to a

contract for aterm with the POLR.

Regarding the second part of the question, SPS, Enron, State of Texas and Consumer Commenters did
not believe that the POLR should be alowed to disconnect the default customer who refuses to agree to
a minimum term.  TNMP suggested that the POLR charge market prices from the time the customer
darted to receive POLR sarvice to the time a minimum term begins, so as to diminate the scenario in
which the POLR disconnects a customer who refuses to agree to a minimum term.  Enron dtated that a
shopping period before the cusomer is required to commit to a minimum term would be a mild
dternative. Reliant suggested that the issue of disconnection should be addressed in the customer

protection rulemaking.
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In reply comments, Independent Marketers opposed the affiliated REPS proposal to offer term based
sarvice, arguing that the purpose of the POLR is to provide trangtiond service for those customers
whose REP fails to serve them. Independent Marketers further stated that the term-based service is a
compstitive offering and is antitheticad to POLR service. Independent Marketers opposed even a Six-

month term, arguing that the rate would be different for customers taking service from January through
June and those taking service from April through September, and would no longer meet the definition of
fixed, non-discountable rate. Referring to the second part of the question, Independent Marketers
argued that PURA 839.106 requires the POLR to offer a standard service package to al customers
requesting it or in the event a REP fails to serve acustomer.  Independent Marketers further commented

that it would be a violation of PURA to condition service on acceptance of a minimum term.

The commission recognizes that if al POLR customers are dlowed to enter and exit POLR service
without limitations, POLR loads may be difficult to plan for and expensve to serve. However, the
commission agrees with State of Texas that bidders competing to serve as POLR will have the
opportunity to build the cost of the business risk inherent to the nature of the loads in their bids. The
commission agrees with NEM that POLR service should be designed to encourage minimum stays, and
that requiring a minimum term would negate that principle. The commisson notes that this question
addresses term service for default customers, rather than al customers, and observes that the purpose
of the POLR is to be a safety net for customers whose REP defaults. A safety net is trangtiona by

nature. The commission believestha placing minimum term requirements on the safety net would not be
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logicad. The commisson dso agrees that locking customers in one-year contracts may inhibit the
development of a competitive market, and it would not be gppropriate to lock a default customer into a
long term contract that would not dlow the customer to exercise the right to choose, even if a shopping
period of two hilling cycles were dlowed. The commisson notes that two hilling cycles may not be
aufficient for customers who have been abandoned by their provider of choicein May or Juneto find a

competitive supplier willing to serve them by the middle of the Summer peaking season.

Referring to the second part of the question, the commission agrees with the position of SPS, Enron,
State of Texas, Independent Marketers and Consumer Commenters that the POLR should not be
alowed to disconnect the default customer who refuses to agree to a minimum term. The commission
agrees with Independent Marketers that alowing the POLR to condition service to default customers on
acceptance of a minimum term would be contrary to PURA 8§39.106(g) requiring the POLR to offer a
dandard service package to any or dl customers that a retall eectric provider fals to serve
Additiondly, the commisson determines that AEPs proposa to automatically change the default
customer status to requesting customer status after two hilling cycles would not be gppropriate because
it would amount to submitting default customers to a threat of disconnection if they did not commit to a
term. In addition, switching a customer to requesting status without the customer's consent as proposed
by AEP could be condrued as a form of damming. The commission notes that a fixed pricing
mechanism that would result in a varigble rate could not be an dternative to a minimum term to prevent
gaming as proposed by EGSl and other respondents since PURA 839.106(b) specifically requires a

fixed rate. For these reasons, the commisson maintains the proposed rul€s prohibition of a minimum
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term for default cusomers. The commission aso determines that the default customers will not become

requesting customers unless they voluntarily request a change in status.

| ssue Number 3

Should customers who request POLR service be offered the option to either take service at the
POLR hedged rate and sign a contract for a term, or take service at a market-indexed rate?
Under the first alternative, how long should the minimum term of service be? In answering this
guestion, please refer to the Pennsylvania Public Utility Commission Tentative Order (adopted

June 2, 2000) and Final Order (adopted June 22, 2000) in Docket Number M-00960890F0017.

TXU noted that the Pennsylvania Commisson's Tentative and Find Orders address the "gaming'
problem that arises when the POLR price is lower than the market price. TXU commented that in that
dtuation customers have switched back and forth between a competitive REP and a capped POLR rate
to take advantage of lower rates when market prices were high during the pesk period. TXU
commented that the proposed draft rule will tend to dlow smilar gaming. TXU contended thet dlowing
for a minimum term that includes a shopping period would assg the market while dlowing customers
the freedom to exercise choice. TXU proposed an additiond option that would dlow the POLR to bid
a market-based indexed price for large, non-residentia customers. SPS stated that POLR customers
should be offered a hedged rate and Sgn a contract for a one-year term. Rdiant commented that the

issue of gaming would be addressed if REPs bidding to provide POLR service were dlowed to specify
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the terms and conditions of POLR service in their bids. TNMP and AEP proposed that the POLR
should have the option of ether offering a hedged rate for a minimum term of one year or an unhedged,
market-indexed rate. AEP proposed to limit the unhedged rate option to a shopping period of two
billing cyces. According to AEP, this relaivey short shopping period would provide some protection
from attempts a gaming, and should encourage customers to participate in the competitive market and
secure a new contract. EGSI dso supported a 60-day shopping window at the higher of market rates
or the POLR rate for POLR customers smilar to the one adopted by the Pennsylvania Public Utility
Commission in Docket Number M-00960890F0017. EGSl supported a market-indexed rate, stating
that the closer to competitive market rate the POLR price is, the less the need for strong anti-gaming

rules.

Consumer Commenters and OPC noted that the Pennsylvania order refers only to commercid and
industrial customers who are jumping back and forth from the POLR rate. Cities of TXU recognized
that there has been a sgnificant increase in the number of industria and commercid customers opting for
rate-capped default service during peak times in states with a competitive retall market. Cities of TXU
agreed that either market-indexed rates or minimum contract terms would be appropriate for these
larger, more sophigticated customers, but would be ingppropriate for residentia customers. However,
Consumer Commenters noted that a market-indexed réte is a variable rate and is illegal because it is
inconsgtent with the PURA 8§39.106(b) fixed rate requirement. Consumer Commenters argued that,
unlike a large commercia or indudtrid customer, the resdentid customer does not have the means to

watch the price index in the wholesale market on a daily basis. According to Consumer Commenters,



PUBLICUTILITY COMMISSION OF TEXAS PAGE 14 OF 90
SUBSTANTIVE RULES. CHAPTER 25. ELECTRIC.
over atwo-week shopping period, this customer could receive a huge dectric bill, based on the indexed

rate paid to the POLR.

OPC noted that in other states, the problem suffered by resdentia customers regarding the POLR has
been very different. According to OPC, in those states, REPs or their equivaent have been dropping
resdentid customers when power prices have become too high, thereby forcing resdentid customers
onto the POLR. OPC contended that having a hedged rate with a term contract or a market-indexed
rate for the POLR will not cure this problem. Cities of TXU recommended that, unless and until the
commission determines a prevdence of resdentid cusomers usng the POLR service for financid
advantage during high-cost months, any term or market-indexed price requirements in the rule should
goply only to industrid and commercia cusomers. State of Texas was opposed to offering any
customers a choice between a market-indexed price and a term contract for POLR service, adding that
the risk of market fluctuations should be built into the POLR's bid for the fixed rate. Enron stated that
the customer may not be given the two options of hedged rate with term contract and market-indexed
rates snce PURA 839.106(b) requires a single rate. Enron and TIEC contended that the arbitrage
concern expressed in the Pennsylvania order is addressed since the proposed rule dlows a seasonally
differentiated price, and thus does not offer any gaming opportunity. TIEC commented that the
imposition of a 12-month minimum term would be unreasonably burdensome to customers and would
have a dtifling effect on the competitive market. TIEC commented that a Sx-month term is the longest
minimum service term that POLRs should be adlowed to impose.  NEM, Shell, and Independent

Marketers pointed out that if gaming is possble, then POLR services are priced incorrectly and
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minimum terms are not the right fix. These parties noted that the problem that the Pennsylvania PUC
Order addresses stems from POLR rates that are capped through regulation and do not reflect the
market. For these respondents, the key dement of a POLR rule is correct POLR pricing that is not
capped by regulation and reflects market prices plus arisk premium. Independent Marketers and Shell
would support a market-indexed POLR rate as the most efficient, market-based method for eiminating
any potentid gaming. Independent Marketers and Shell, like State of Texas, opposed offering
customers a choice between a market based pricing option and a hedged rate with minimum term.
Independent Marketers and Shell believe that it is essentid that the rule restrict the POLR to one rate
for each class of customers to differentiate POLR service from competitive services, so as not to inhibit

retail competition.

In reply comments Independent Marketers agreed with State of Texas that the risk of market
fluctuations should be built into the POLR's bid for the fixed rate. Independent Marketers suggested
that, once this risk is built into the bid, the gaming problem is solved, and the bidder should drive to
reflect in the rate the risk that a customer can leave POLR service a any time. If a bidder does not

correctly assessthisrisk, they added, then under-recovery isthe pendty.

In reply comments, EGSl and AEP disagreed with Consumer Commenters and OPC that anti-gaming
provisons should only concern the large non-residentid customer class. EGS dated that changes in
switching rules pertaining to resdentia customers in Pennsylvania are being adopted for Philadephia

Electric Company, (PECO) and Pennsylvania Power and Light, (PP&L) and requested by Duquesne
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Light Company. Consumer Commenters stated that in Massachusetts, a recent order put residentia
POLR customers on a fixed rate, Sx-month contract term, with the option of paying market-indexed
raes as an dternative.  Consumer Commenters, however, pointed out that the rate of residentid
customers switching to competitors in Massachusetts is hovering around zero, and that the order on

POLR sarvice would do little to motivate cusomers to take arisk in the retail market.

EGS and AEP disagreed with the digtinction made by OPC between customers gaming the system by
switching from a REP to the POLR and REPs abandoning their customers and dropping them on the
POLR. EGSl and AEP contended that the adverse effects in the competitive market place and on the
POLR are the same whether customers or REPs engage in price motivated gaming. If the commisson
does not gpprove anti-gaming protections for al customers, EGSI and AEP contended, it may
jeopardize the ability to atract bidders for POLR service, or bidders will submit higher bids to
compensate for the risks associated with gaming. AEP added that without a minimum term, a rate with
a condant energy component, even dlowing for seasond differentids, cannot be expected to limit
gaming by customers since the rates must be bid two years in advance. To prevent gaming, EGSl, AEP
and TXU proposed to dlow the POLR to either require a minimum term or charge a market-indexed

rate to customersin al classes.

Rediant expressed a different view and contended that pricing flexibility such as the use of seasond
prices, which the proposed rule dlows, will encourage bidders because they will be able to match ther

pricing more closaly to the risks inherent with POLR service. Reliant contended thet if the commisson
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dlows pesk and off-pegk pricing, then minimum terms may, indeed, be unnecessary. Consumer
Commenters disagreed with EGSI, AEP and TXU, saying that resdentia consumers who are "dumped”
on the POLR should not be punished. Consumer Commenters expressed disappointment in that, while
during the legidative debate on restructuring consumers were promised lower prices for eectricity and
choice, most REPs are now proposing to force customers into long term contracts with pendties for

early termination.

Rdiant proposed that if the bid process fails and the commission gppoints an affiliated REP to provide
POLR sarvice in its efiliated TDU area a the PTB, that is when POLR customers should be required
to commit to a one-year minimum term. To dleviate concerns about minimum terms that prevent
customers from participating in the market expressed by Independent Marketers, other competitive
REPs, and consumer representatives, Reliant suggested that the customer be allowed to pay a penalty
or exit fee to "buy out" of the minimum term. However, Rdiant sated this provison would only be
necesstated if the commission were to gppoint an affilisted REP as POLR in its &ffiliated TDU areato
offer POLR service a the PTB. Consumer Commenters disagreed, saying that any anti-gaming
measures adopted in this rule should not gpply to PTB customers, who were explicitly promised that
Senate Bill 7, 76th Legidative Sesson (SB 7) would do no harm to their dectric bills. Consumer
Commenters proposed that the solution is for the POLR and the default provider for customers who do
not choose, to be the same company for the early years of competition. Consumer Commenters
suggested that under this scenario the affiliated REP would be the POLR for the PTB customers,

saving a the PTB. Because the dffililed REP must offer the PTB for five years, Consumer
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Commenters contended, it has to plan to serve unanticipated customers returning to PTB anyway and
there would be minimal additiond negative financid impact on the affiliated REP's dbility to plan for
these customers. In support of affiliated REPs providing POLR service at the PTB, Cities of TXU and
OPC took the pogtion that an affiliated REP enjoys an enviable and lucrative pogtion as the default
provider for its affiliated TDU customers until the customers affirmatively elect to receive service from
another REP, therefore, it is reasonable that the commisson may require a greater degree of

respongbility from the effiliated REP.

In its reply comments, TXU agreed with Independent Marketers and Shell in support of a market-
indexed rate as the best toal to prevent customer gaming. OPC, however, disagreed, arguing that such
arate will not provide the safety net intended by PURA, and that, if the result of a REP defaulting isto
leave customers with very high hills, cusomer support for eectric deregulation is likdy to vanish.
Independent Marketers in reply comments agreed with State of Texas that there is not a need for a

market-indexed rate since bidders have ample opportunity to reflect risk in their bid price.

The commission agrees with TXU that a"gaming" problem is likely to arise when the POLR charges a
capped rate that is lower than the market price. The problem has occurred in severa states where, as
in Pennsylvania, default service is capped below market level through regulation. The commission notes
that, where the POLR rate is not capped and is alowed to vary with market price fluctuations, other
problems have emerged. In Rhode Idand, many large commercid and industrid customers switched

from their utility to a competitive supplier when the market opened, but were unable to find a REP to
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serve them when wholesale prices skyrocketed in the 2000 peaking season and were forced to take
POLR sarvice a market-indexed rates. These rates have resulted in very high energy codts that
affected the economic viahility of their businesses. The commission is concerned that, if business and
industrid customers are forced to curtall or shut down their operations and lay off workers because of
high wholesde energy costs passed on to them, the POLR no longer functions as a safety net. In Rhode
Idand, the experience has served to warn customers about the dangers of leaving their traditiona

supplier and discourage participation in the market.

The high prices experienced in many dtates in the 2000 peaking season appear to be the result of
dysfunctiond markets. The commission agrees with OPC that dysfunctiona markets cannot be cured
by any POLR dedgn. The commisson agrees with NEM and Independent Marketers that the key
element of a POLR rule is correct POLR pricing. To avoid gaming, the POLR price must not be
capped below the market price. The proposed rule prescribes that the POLR offer service at a hedged
rate. Asdated by State of Texas, bidders will reflect the risk of expected market fluctuations as well as
other risks inherent to POLR service in their bids. As noted by TIEC and Enron, the proposed rule
alows the POLR to charge seasondly differentiated rates. The commission agrees with Enron, TIEC,
and Reliant in reply comments that a seasondly differentiated rate will help bidders more closaly match
their bids to the risks inherent to POLR service. Under the proposed rule, the POLR price can be

designed to be no lower than the market price in dl seasons, which is the intended outcome.
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The commission agrees with Consumer Commenters that dlowing the POLR to charge a market-
indexed rae may discourage cusomers from leaving ther traditiond suppliers and inhibit the
development of a competitive market. Customers must have the certainty of a reasonable fall back
option — a safety net in the redl sense of the term — or they will not play the market game. In addition,
the commission agrees with Consumer Commenters that PURA 839.106(b) requires a fixed rate and,
as EGS correctly stated, a fixed price mechanism that includes a market-indexed energy component
resultsin avariable rate. The commission therefore concludes that market-indexed POLR rates are not

dlowable under the statute.

The commisson determines that requiring a minimum term would be too burdensome for customers and
would inhibit competition. The commission notes, however, that if the POLR offers alevel or average
payment plan, aminimum term is necessary for averaging payments under the plan. The rule is modified
to remove the Sx-month minimum term requirement imposed on requesting customers, but to dlow a
gx-month minimum term requirement for cusomers who elect to receive sarvice under a leve or

average payment plan.

The commission agrees with State of Texas, Enron, Shell and Independent Marketers that the POLR
should not offer more than one rate option to each class of customers, and that a POLR service that
would offer more than one rate option would become a competitive service offering. The commisson
aso agrees with Enron that the statute limits POLR offering to one standard retail service package a a

fixed, non-discounteble rate.  The commisson finds that both the fixed rate requirement and the
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gatutory requirement of one service package would be violated if the POLR could offer customers the
choice of a hedged rate under a term contract or an unhedged rate, as proposed by TNMP, AEP and

TIEC.

| ssue Number 4

Should an affiliated REP be precluded from being designated to serve as POLR in its affiliated

TDU area unless no other REP applies or is qualified to serve as POLR in that area?

OPC, Consumer Commenters, Shell, Cities of TXU, and Independent Marketers contended that the
bids submitted by &ffiliated REPs in ther afiliated TDU territory should not deviate from the PTB, and
that if no other REP submits a lower bid, the affiliated REP should win. Consumer Commenters noted
that while it may be generdly worthwhile to nurture competition by favoring nonaffiliated REPS,
mantaining a consumer "safety net” at the lowest cost was equdly important. TIEC pointed out that the
PTB isnot afactor for large non-resdentia users. TIEC contended that precluding affiliated REPs from
bidding on POLR sarvices for large non-resdentia customers would hamper competition among POLR

bidders, resulting in artificialy and unnecessarily high POLR rates for non-PTB customers.

The State of Texas favored precluson, arguing that since dl non-choosng customers will initidly be
switched to the affiliated REP, the affiliated REP will have an initid competitive advantage, and the right

to provide POLR service should go to another REP, if one is willing and avallable. Reliant predicted
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that, if the commission hasthe ability to desgnate the affiliate REP to provide POLR service at the PTB,
other REPs will be discouraged from bidding. Reiant argued thet if an affiliated REP providing POLR
savice is locked into the PTB, the affiliated REP should not only be excluded from bidding, but should
aso be excused from being the designated POLR if the bidding process were to fail. TXU objected to
designating an &ffiliated REP as the POLR in default of any other acceptable bids. TXU proposed that
the service should be re-bid with modifications, and if the bidding process does not result in an award,
any certified REP should be digible for designation as the POLR provider. AEP, TNMP and SPS
favored dlowing affiliated REPs to bid on POLR sarvice without limiting them to the PTB. EGS dso
argued for pricing flexibility for the affiliated REP designated as POLR. In reply comments, AEP
concurred with Reiant that if affiliated REPs were locked into the PTB, they should be excluded from

bidding but adso be excused from being the desgnated POLR if the solicitation processfails.

In reply comments, Cities of TXU rgected TXU's and other affiliated REPS proposd that affiliated
REPs be exempted from being designated as POLR, arguing that an affiliated REP enjoys an envigble
and lucrative pogtion as the default provider for its affilialed TDU customers until the customers
affirmatively eect to recaive service from other REPs, and that if the legidature intended to obviate any
responsibility of the affilisted REP with regard to POLR sarvice, it would have placed limitations upon
the commission's contral to establish the POLR bidding process and ultimately sdect a POLR provider.
Consumer Commenters agreed that an affiliated REP is limited by PURA to the PTB even if sarving as
POLR, but rgected arguments by affiliated REPs that the additiond risk of serving POLR customers

judtified more pricing flexibility for those REPs. Consumer Commenters suggested that one option
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would be to designate the affilisted REP as the POLR during the trangtiond period, because the
affiliated REP dready has to plan for unanticipated customers coming in and out of PTB service for the

firg five years of competition.

The commisson agrees with State of Texas, OPC, Consumer Commenters, Shell, Cities of TXU, and
Independent Marketers that PURA 839.202 (relating to the PTB) contains no exception for an affiliated
REP acting asaPOLR. However, the commission is concerned thet, in the event the affiliated REP is
required to provide service at the PTB, customers who do not pay their bill to the affiliated REP, could
then access PTB service as POLR customers and get exactly the same benefits from the same REP.
The commission is aso concerned that an affiliated REP required to provide POLR service at the PTB
may not be able to recover its cost of service. Findly, the commission agrees with Reliant and AEP that
designating an effiliated REP to provide POLR service a the PTB might deter other REPs from bidding.
The commission agrees with Reliant that the best solution is to preclude affiliated REPs from bidding to
serve as POLR for resdentid and smal commercia customers in their ffiliate TDU territory for the five
yearsthe PTB isin effect in the territory, and determines that an affiliated REP will not be appointed as
POLR in its affiliated TDU territory unless no other REP submits a bid or unless no bidders qudify to
serve as POLR. Additiondly, the commisson determines that it must retain the flexibility to consgder
other options for gppointing POLRs if the bid process fails when good cause exigs. The commission

modifies the rule accordingly.
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Even though the commission agrees with State of Texas that competition is best fostered by completely
excluding the affiliated REP from bidding in its own area, the commission accepts TIEC's proposd that
the affiliated REPs be dlowed to bid to serve large non-resdentiad customers not covered by the PTB in
their affiliate's territory so as to ensure more bids in the competition to provide POLR service to these
cusomers.  The commisson modifies the rule to reflect this change. The commisson agrees with
Consumer Commenters that maintaining a safety net a a low cost is important.  The commission
believes that its decison to preclude affiliated REPs from bidding to provide POLR service to resdentid
and smdl commercid customersin their effiliates territory during the time when the PTB isin effect does
not jeopardize the safety net for residentia and smal commercia customers because these customers
have the protection of the PTB during those years. This outcome should satidfy affiliated REPs and
TIEC's concerns because the affiliated REPs would still be able to bid to serve non-PTB customers at a

market-based price.

The commission finds merit in Rdiant and AEPs argument that the affiliated REP who is precluded from
bidding to serve resdentid and smdl non-resdentia customers in its afiliate's territory should dso be
excused from being gppointed as POLR for these customers in that territory if the bidding process fails,
but the commission reserves the right to appoint the affiliated REP in cases when such gppointment is a
necessity to preserve the public interest. The commission declinesto adopt TXU's suggestion that, if the
solicitation fals, POLR service should be automaticdly re-bid with modifications. The commission

determines that bidders will not provide their best offer at the first round of bidding if they know that
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they have a second chance at the second round. The issue of re-bidding is further discussed under

subsection (i) rdating to the selection of the POLR.

| ssue Number 5

Please comment on an "insurance" proposal made by EGS at the June 8, 2000 workshop.
Should this proposal be adopted as an alternative to the selection process and POLR pricing
method currently included in the draft rule? If so, is it desirable to add a surcharge to
transmission and distribution rates as the premium for this insurance, recognizing that it would
reduce the headroom for competitive REPs? Does the commission have the authority to impose

an additional surcharge on customers to fund such a program?

EGS gated that a non-fault "insurance" system is an economicdly efficient method of alowing the
POLR to recover the fixed costs associated with reserving the capacity needed for POLR customers.
The fixed fee charged to al customers of the eectric utility would be equitable, EGSl said, because dl
customers on the system would benefit from the no-fault insurance system since dl cusomers in a
designated POLR area have the right as determined by the commission to recelve POLR service. EGS
contended that PURA provides the commission with authority to adopt its proposa, quoting PURA
§11.002(a), which dates that the purpose of the system of public utility regulation in Texas is to
establish a comprehensive and adequate regulatory system to assure rates, operations, and services that

are just and reasonable to consumers and utilitiess. EGSl contended that it would be unreasonably



PUBLIC UTILITY COMMISSION OF TEXAS PAGE 26 OF 90
SUBSTANTIVE RULES. CHAPTER 25. ELECTRIC.

discriminatory to require POLR customers to bear the costs of this service but not require a contribution
from non-POLR customers since non-POLR customers benefit from the availability of POLR service.
Thus, according to EGSI, a commission rule requiring TDUs to collect afee to defray POLR cogts from

al cusomersisause of authority implied by PURA §39.106(b).

TNMP was not opposed to the EGSl proposd if a minimum term agreement is not adopted as part of
the rule. SPS recognized that there are certain statutory and regulatory limitations that could inhibit the
implementation of EGSl's proposd. TXU, AEP, State of Texas, Cities of TXU, and Consumer
Commenters questioned whether the commisson has the authority under SB 7 to implement EGSl's
proposed surcharge. Cities of TXU, Reiant, OPC, State of Texas, and Independent Marketers
expressed concern that the addition of another surcharge would adversely affect the headroom for
competitive REPs. Independent Marketers and Shell opposed the proposa because it is not a market-
based solution to the provison of POLR service. Enron noted that the proposd is so different from the
modd on which the proposed rule is based that any attempt to develop this dternative at this time would
be alengthy process and would result in two markedly different approaches. OPC contended that the
proposa conflicts with PURA §39.106, which prescribes how the POLR is to be financed. According
to OPC, PURA 839.106(b) requires that the standard retail service package be offered a a rate
approved by the commission, and there is no reference in PURA Chapter 39 to a non-bypassable
surcharge for the POLR. Rdiant suggested thet it is preferable to maintain the cost causation link rather
than spread the cost over dl customers, as the EGSl proposal would do. Reiant suggested that, as the

market matures, the commisson may want to revisit the ideain restructuring future POLR requirements.
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TIEC opposed the plan, stating that the 911 principle of a fee soread out over al customers does not
work in the POLR context when agpplied to non-residential eectricity customers, because the number of
non-resdentid customersin any given service aeais dmost certain to be much smaler than the number
of resdentid customers, and when the cost of serviceis spread over a smdler number of customers, the

cost to each customer is proportionately higher.

The commission agrees with Enron that the EGSl proposd is very different from the proposed rule and
would require much time and effort to fine-tune and findize. In addition, the commission agrees with the
mgority of the respondents who question whether there is sufficient bass in SB 7 and in other
provisons of PURA to support the creation of a surcharge that would spread the cost of the POLR to
al cusomers. The commission also agrees with the mgority of respondents who expressed concern
about the effect of an additiona non-bypassable surcharge on the headroom. The commission therefore

determines that the EGS proposa should not be adopted at thistime.

| ssue Number 6

Should the provisions in subsection (g), separation of service, be relaxed to allow the POLR to

engage in some limited marketing of its parent REP services? If so, what marketing activities

would be allowed?
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Consumer Commenters, State of Texas, OPC, Cities of TXU, TIEC, Shdl, Enron and Independent
Marketers commented that the provisons in subsection (g) should not be rdlaxed. TIEC dated thet the
POLR is a quasi-regulated entity; therefore, requiring full separation of the POLR from the parent REP
in the marketing context would be consistent with the Code of Conduct's separation requirement. State
of Texas and OPC commented that alowing a POLR to market the services of its parent REP would
work against normd forces of competition and give the parent REP a competitive advantage in
subscribing new customers by funneling POLR customers to the parent REP company. OPC and
Independent Marketers preferred a strengthening of the requirements in subsection (g).  Independent
Marketers suggested that the POLR hire separate employees specificdly dedicated to POLR customer
service and enrollment. Enron noted that this issue may be of less concern over time and that, as other
REPs establish market share, they would not oppose reviewing this restriction at alater time. Consumer
Commenters stated that the role of the POLR is to provide a safety net for consumers, and not to
provide a competitive advantage to a REP. Consumer Commenters noted that if the commisson
relaxes subsection (g), then the commission should require the POLR to reflect the vadue of joint

marketing by areduction in the POLR rate.

TXU, SPS, TNMP, AEP, EGSl, and Rdiant commented that the separation of service provison in the
proposed rule should be relaxed. TXU and Reliant commented that a modification of the proposed rule
would provide an incentive for REPs to bid to serve as the POLR. Reiant and AEP Sated that REPs
looking to POLR service as a market entry strategy would likely adjust bids accordingly in an effort to

win the bid. TNMP, Rdiant, EGSl, and AEP dated that relaxing the rule would avoid customer
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confuson and irritation. These respondents dated thet if a customer initiated a cdl to the POLR to
make an inquiry about the services offered by the POLR's parent REP, a customer representative
should have the flexibility of explaining these services ingtead of being required to give the customer a

different phone number to cdl for the information.

TXU, Rdiant, SPS, and EGSl contended that subsection (g) should dlow a POLR employee to offer to
transfer the customer to the parent REP for the convenience of the customer in the case of a customer-
initited inquiry. AEP and EGSl noted that the POLR must gill satisfy the rule requirements of
providing the ligt of certified REPs in the area to the customer and should not proactively propose to

connect the cusomer to the REP.

In reply comments, Cities of TXU supported Consumer Commenters suggestion that the commission
should require a lower POLR rate if it relaxes subsection (g) to dlow joint marketing, while TXU and
EGS opposed it. TXU and EGS noted that if such marketing does provide value, that value would be
reflected in a lower bid price for POLR service. TXU urged the commission to use a marketplace
mode to develop POLR service, not a modd based on regulated prices and price determinations.

EGSl dated that the proposd isinconsstent with a bidding arrangement and should be rejected.

In reply comments, Consumer Commenters rejected adl suggestions premised on usng POLR to

enhance the ability of new companies to enter the retail market. OPC replied that any vaue brought to
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the POLR's dfiliate is a the cogt of an optimdly functioning market because the POLR's dffiliate REP

gans a competitive advantage.

Cities of TXU replied that the commission should not relax subsection (g) because doing so would open
the door to anti-competitive practices like damming. Cities of TXU noted that it would be difficult to
monitor whether information about the services of the parent REP was distributed because of a
customer-initiated inquiry or due to aggressve marketing of the services of the parent REP. Cities of
TXU dated that the POLR was created as a safe haven for customers seeking plain, no-frills service
and presumably customers of the POLR will be aware of their ability to choose a competitive REP and
do not need to be targeted for more marketing from the POLR provider. If the commisson finds it
gppropriate to relax the separation of service standards, Cities of TXU recommended that the rule
incorporate provisons of the anti-damming rules gpplicable to the telecommunications industry, such as

third-party verification.

The commission finds that SB 7 separated POLR service from other types of REP service and imposed
gricter requirements on the POLR. The commisson finds it ingppropriate for the POLR to market the
sarvices of its parent REP, as this would wesken the separation and distinctions of POLR service
established by SB 7. The commission agrees with State of Texas and OPC that alowing the POLR to
market the services of its parent REP would give the parent REP too much of a competitive advantage.
The commission agrees with Cities of TXU that the POLR should not be dlowed more flexibility when a

customer initiates a request for information about the parent REP because it would be difficult to
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monitor whether customers are transferred to the parent REP of a POLR at the customer's unsolicited
request or due to aggressve marketing. The commission avoids the necessity for the monitoring of such

activities by leaving subsections (g)(1) through (g)(3) unchanged.

| ssue Number 7

Should the list of POLR customers be available to all REPs certified to serve eectric customers

in a designated POLR area for marketing purposes?

Consumer Commenters, TXU, AEP, and SPS commented that the list of POLR customers should not
be available for marketing purposes to any third party entity. Consumer Commenters, TXU, and SPS
dated that the POLR must protect the privacy of customer information. TXU noted that such
disclosure without customer consent would violate the Legidatures determination that cusomer name
and usage history are trade secret information not subject to Open Records disclosure.  SPS
commented that if the POLR is required to provide a list of its customers to dl REPs, this would alow
the REPs in that areato "cherry pick” customers from that list, which would be less of an incentive for a
REP to bid to be the POLR. Consumer Commenters stated that no REP, including the REP &ffiliated
with the POLR, should have access to this list. Consumer Commenters added that the public purpose
of the POLR is to serve the interests of consumers, not the REP community and the public purpose
should not be undermined by atempts to "jumpgat’ the competitive market by providing free

marketing ligsto REPs. AEP stated that the requirement in the proposed rule to provide a commission-
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goproved ligt of certified REPs to the non-requesting customers should be sufficient. AEP added that a

list of requesting customers taking POLR service should not be required either.

OPC, TNMP, Rdiant, and Cities of TXU commented that this issue would be addressed in the
customer protection rulemaking. OPC added that the POLR rule should be consstent with the

customer protection rules regarding this issue.

Shdll, Enron, Independent Marketers, and State of Texas commented that the list of POLR customers
should be avallable to dl REPs for marketing purposes. Shdll stated that, it is essentid for dl certified
REPs to have the information needed to market their services. Independent Marketers stated that the
availability of the list would ensure that customers on higher priced POLR service will have increased
access to REPs offering lower priced service. EGSl and TIEC had no objection to making such alist
available to dl REPS within the service territory for marketing purposes, but TIEC added the condition

that only alist of customers be made available, and not any other information about specific customers.

TNMP, Consumer Commenters, Cities of TXU, Enron and EGSl dated that if POLR customers
consent to placement on amarketing ligt, al REPs certified to serve in the area should have equa access

to thelist. Enron and EGS| added that customers should be able to opt to be excluded from the list.

EGS commented that the regigtration agent or the commission should maintain the POLR customer ligt.

EGS noted that requiring the POLR to maintain the POLR customer list would add a needless layer of
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adminigrative complexity and associated costs on the POLR and ultimately POLR customers because
the POLR will need to develop procedures to ensure that the customer list does not include the names
of customers wishing to be excluded from such alis. EGSI commented that the registration agent or
the commisson would be in the best postion to ensure that customers wishing to be excluded from
customer ligts for marketing purposes are in fact excluded. As an dternative to providing a customer
list, EGS suggested providing customers with the most recently approved, commission-maintained list

of certified REPs digible to serve in adesignated POLR area.

The commission agrees that the POLR must protect the privacy of customer information. The issue of
privecy of information is being addressed in the customer protection rules currently being developed.
To mantain consgstency with those rules regarding the reease of customer information to competitive
REPs, the commission authorizes the regigtration agent of the Independent Organization to provide a
periodicaly updated mass customer list of customers served by the POLR to REPs and aggregators,
providing that the list contains only customer information as permitted by the commission's customer
protection rules. The commisson amends subsection (g)(4) to clarify that a list of POLR customers
may be made available by the registration agent to REPs or aggregators, and to specify that the POLR's
customers lis may be used by the POLR's dfiliated REP for marketing purposes only if it is dso

available to other REPs.

| ssue Number 8
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PURA 841.053(c) states that an electric cooperative shall designate itself or another entity asthe
POLR for retail customers in its service area. Can an electric cooperative delegate that
authority to the commission and request that the commission designate the POLR for its service
area at the time when the commission is engaged in designating a POLR for a contiguous or

surrounding TDU service area? If so, under what conditions?

TEC argued that PURA 841.053, dong with the list of exclusve and broad jurisdictiond powers in
PURA 841.005, gives an eectric cooperative's board of directors the power to designate the
commisson to act on the board's behdf in designaing a POLR within the dectric cooperative's
certificated service aea. TEC dso stated that enlarging the service areafor a POLR and the number of
customers in the service area by including an eectric cooperative's service area in the POLR's sarvice
area should enhance economies of scale and help to lower prices to retall customers served by the

POLR.

TEC suggested severd conditions that might be imposed on an dectric cooperative delegating its
authority to the commisson. TEC suggested that it would be reasonable for the commission to require
that the dectric cooperative delegate its authority to establish the procedures and criteria to be used in
the sdection process dong with its POLR designation authority. TEC suggested that an additiona
condition that might be imposed by the commission is a requirement that the delegation of authority be
for a minimum period corresponding to the minimum period for which POLR service will be bid.

Findly, TEC suggested that a new subsection (m) be added to the rule alowing an dectric cooperative
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that has adopted customer choice to delegate its authority to select a POLR under PURA 841.053(c)
to the commission in the certificated service area of the eectric cooperative. TEC further suggested that
under its proposed new subsection (m), the commission would accept such delegation of authority
under the following conditions: (1) the board of directors provides the commisson with a copy of a
board resolution authorizing such delegation of authority; (2) the delegation of authority is made at least
30 days prior to the time the commission issues a request for proposals to establish a POLR for a
contiguous or surrounding TDU sarvice areg; (3) the delegation of authority is for a minimum period
corresponding to the period for which the solicitation will be made; and (4) the delegation of authority
a0 provides the commisson with the authority to sdect the criteria and procedures to be used in

selecting the POLR within the eectric cooperative's certificated service area.

SPS and TNMP took the position that an eectric cooperative should be able to delegate its authority to
the commisson. TXU contended that an eectric cooperative's ability to delegate its authority to the
commission is unclear, but sated that if such authority is determined to exigt, the commisson should
condition its acceptance of the desgnation upon the dectric cooperative's agreement to adopt dl
commission rules regarding POLR service, including both the process for making a POLR award, as
well as the procedures regarding provison of POLR service. Reliant did not take a podtion on an
electric cooperative's ability to delegate its authority to the commission, but noted that an affiliated REP
should not be required to provide POLR service a the PTB in an eectric cooperative's service area
Enron did not oppose giving an eectric cooperative the option to delegate its authority to the

commisson.
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OPC concluded that PURA does not give an eectric coopertive the authority to require or compel an
entity to serve in the dectric cooperative's certificated service area. This conclusion is premised on the
language of PURA 841.053(c) which dates, "On its initigtion of customer choice, an dectric
cooperative shdl desgnate itself or another entity as the provider of last resort for retall customers
within the eectric cooperative's certificated service area and shdl fulfill the role of default provider of
last resort in the event no other entity is available to act in that cgpacity.” OPC interpreted this provison
to mean that if no entity agrees or volunteers to serve as POLR in an dectric cooperative's service area,
the electric cooperdtive is obligated to serve as the default POLR. In other words, according to OPC
an dectric cooperative cannot designate as POLR an entity that is not willing to serve as POLR.
Furthermore, OPC dated an electric cooperative cannot delegate to the commission authority that it
does not have. OPC noted that the comments submitted by other parties do not address this issue of
whether an éectric cooperative has authority to require an entity to serve as the POLR in the eectric
cooperative's certificated service area. OPC concluded that the commission has no express or implied
authority of its own under PURA Chapter 41 to designate a POLR in an eectric cooperative's service

area.

OPC aso commented on TEC's suggestion that a new subsection (m) be added to the proposed rule to
address a REPs ddegation of authority to the commission to desgnate a POLR under PURA
841.053(c). OPC did not support TEC's subsection (m) principaly because it would be gpplicable in

gtuations where no REP or other entity volunteers to serve as POLR in the certificated area of the
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electric cooperative and thus, is contrary to PURA 841.053(c). Moreover, OPC questioned whether
such aprovison is needed or gppropriate in the commisson's rules, arguing that if REPs or other digible
entities volunteer to serve as the POLR in the certificated service area of the eectric cooperative, the
electric cooperative may designate the POLR, in accordance with PURA 841.053(c). OPC concluded
that if no entity volunteers to serve as the POLR, the dectric cooperdtive is specificdly obligated by

PURA 841.053(c) to serve as the default POLR.

The commisson concludes that the broad authority given to an dectric cooperative in PURA Chapter
41 includes the power to delegate to the commisson the electric cooperative's authority to designate the
POLR for its service area and to establish the procedures and criteria for designating a POLR. If the
commission chose to accept the delegated authority, the commisson's deegated authority would in dl
respects resemble the eectric cooperative's originad authority, and therefore, because an dectric
cooperative cannot compd an unwilling entity to serve as POLR, the commission likewise could not do

S0 on the electric cooperative's behalf.

The commission adopts new subsection (m) regarding an eectric cooperative's delegation of authority
to the commission. The language of this new subsection stisfies the concerns of both TEC and OPC.
As TEC advocates, subsection (m) recognizes an eectric cooperative's ability to delegate its authority
to the commisson. At the same time, subsection (m) does not exceed the limits of an dectric
cooperdtive's authority. A bidder that submits a POLR bid for a service area that includes an dectric

cooperative's certificated service area would clearly do so voluntarily. Therefore, the selection of a
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POLR for an eectric cooperdative's certificated service area through a competitive bidding process
would not exceed an dectric cooperative's authority. Furthermore, if the competitive bidding process
that includes the dectric cooperative's certificated service area fails, the commisson's delegated
authority is extinguished, and such authority reverts to the dectric cooperative. In other words, if the
voluntary competitive bidding process fails, then authority to designate an entity as a POLR reverts back
to the dectric cooperative, and unless the dectric cooperative finds an entity that is willing to serve as
POLR, the dectric cooperative must serve as the default POLR for its own certificated service area
Furthermore, the commisson finds that adopting subsection (m) is in the public interest because
including an dectric cooperative's service areain the POLR's service area should enhance economies of
scae and help to lower pricesto retail customers served by the POLR. New subsection (m) aso gives
the commission the discretion to accept or rgect an dectric cooperative's delegation of authority. This

IS necessary in order for the commission to be able to efficiently manage and allocate its resources.

| ssue Number 9

If the competitive selection process for the POLR fails, should the commission retain the

flexibility to appoint a POLR to serve in a service area for more than one year? If so, how

should that be reflected in the rule?

The respondents in generd broadened the issue to include whether the POLR term should be limited to

one year for every POLR, whether appointed or awarded. The Independent Marketers, TXU, TNMP,
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Reliant, and Shell supported a yearly bidding process to reduce the price risk and costs associated with
having to hedge wholesde dectricity prices over a two-year period. TXU suggested that in order to
encourage a more robust, competitive market, the commission should limit a POLR service gppointment
to a gngle one-year term and require bids every time a new POLR is needed. Shell and the
Independent Marketers pointed out that a yearly competitive sdlection process would help ensure that
prices for POLR service more accurately reflect the market price of dectricity. Reiant, in its reply
comments, stated that until the market matures and REPs have more experience with POLR service, the

commission should only require bids for one-year terms.

AEP, EGSl, SPS, and State of Texas were generdly not in favor of adlowing the commisson the
flexibility to gppoint a REP to serve as a POLR for more than one term if it is unwilling to serve another
term. TXU, State of Texas, AEP, TIEC and EGSl suggested that each eligible REP should be required
to serve as POLR in an area before an unwilling REP could be appointed to serve another term. AEP
added that requiring an unwilling REP to serve a second POLR term would be unreasonable and
punitive, and would appear to impose an ingppropriate level of market interference and creste an
unreasonable business risk for the REP. TXU and EGSl suggested that if the bidding process fails
once, the commisson should request another round of bids, adjusting bid parameters if necessary.
EGS added that the commisson should only extend the gppointment beyond one year if it finds that
such an extenson is in the public interest. TIEC expressed a Smilar view, gating that the commisson

should retain the authority to re-gppoint, but re-gppointment should be truly a last resort, to be used
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only if the bid sdection process has faled for two consecutive years and no other qudified REP

becomes available during that time.

Consumer Commentors, Cities of TXU, and OPC generdly favored the commisson retaining the
flexibility to appoint a REP two consecutive terms. OPC dated that the commission must maintain as
much flexibility as possble in gppointing a POLR. Such a policy would dlow the commisson to avoid
bidding for a POLR annualy when it is dready known that there will be no acceptable bidders.
Consumer Commenters favored amending subsection (i)(3)(A) to give the commission the flexibility to

gppoint a POLR for aterm of more than one year.

Cities of TXU noted that nothing in the statute prohibits the commission from designating aPOLR in the
event the competitive selection process fails and added that PURA 839.106 provides wide discretion to
the commission regarding the designation of the POLR. In fact, Cities of TXU argued that 839.106(€)
leaves both the sdlection process and the schedule for re-designation of the POLR completely within the
determination of the commission. Cities of TXU commented thet it is essentid thet the commisson
preserve itsflexibility in the selection process to address issues that may arise. Cities of TXU and Enron
both supported the current language in the rule regarding thisissue. Extending beyond the issue of the
POLR term of service, Rdiant suggested that at the end of the POLR term, current POLR customers
should not be rolled-over to the new POLR. Rather, the new POLR should serve only new POLR

customers.
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The commisson agrees with Independent Marketers, TXU, TNMP, Rdiant, and Shell that a yearly
bidding process would reduce the price risk to the POLR and its cost of having to hedge wholesde
electricity prices over atwo-year period. The commisson therefore amends the rule to indicate that it
will accept one-year and two-year bids from interested bidders. The commission would prefer a two-
year term but reserves the right to sdlect one-year term proposals if the price of two-year term
proposds is too high and will indicate as much in the Request For Proposd. The commission generdly
agrees with the comments of SPS, State of Texas, AEP, TIEC, and EGSl that if the bidding process
falls, the appointed POLR will serve for a one-year term and the area will be re-bid prior to the end of
the one-year term. If the bidding process fails again, the commisson will make every effort to consder
al quaified REPs capable of sarving as POLR in a given area before appointing an unwilling REP to a
second term.  If the commission finds thet it in the public interest for a REP to serve an additiond term
after dl avalable options have been consdered, it retains the flexibility to appoint a REP for an
additiond term. The commission disagrees with TXU and EGS that if the solicitation fals, the
commission should automaticaly request a second round of bids. The commission prefersto retain this
as an option rather than an obligation. The commission is concerned that if bidders know that if they
don't get it right the firgt time they get ancther chance, they will not provide their best bid the firg time

around.

The commission disagrees with Rdiant that customers should be retained by the exiting POLR's parent
REP when a POLR's term of service comes to an end. The commisson determines that if POLR

respongbilities are being transferred to another REP, the customers should be transferred as well, as
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they are customers of POLR service, not customers of the POLR's parent REP. Subsection (i)(7) has

been added to reflect this determination.

Specific Sections of the Rule

Subsection (a) - Purpose

Pursuant to its general argument that POLR service to large non-residential customers be more flexible
for the provider, TXU suggested making an explicit distinction between large non-resdentid customers
and dl other types of customers in subsection (8)(1). TXU suggested inserting the phrase "residentid
and smdl non-resdentid customer” into the current wording of subsection (8)(1), and inserting a new
subsection covering large non-resdentid customers whose POLR package would be "at ether a
hedged or unhedged rate or any combination thereof as determined by sdection of the respective bid."
In reply comments, TIEC responded that a POLR should not be alowed to offer unhedged POLR
pricing as a subgtitute for a hedged rate. TIEC stated that an unhedged rate was an acceptable option

to large non-residential customers as long as a hedged rate was dso available.

Conggent with its findings pursuant to 1ssue Number 3 and to subsection (f) of this rule, the commisson

declines to make the changes recommended by TXU and TIEC.
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AEP objected to the wording of subsection (8)(2) stating that all customers will be assured continuity of
savice if a REP terminates sarvice. AEP wanted the rule to dlarify that continuity of service should not

be assured for those customers who have been properly disconnected under the commission's rules.

The commission notes that while a REP has the right to terminate service, it may not have the right to
disconnect except for reasons of imminent hazard. This question is addressed in Subchapter R of this
title (Relating to Customer Protection Rules for Retall Electric Service). To ensure congstency with the
Customer Protection Rules, subsection (8)(2) is amended to ensure that al customers will be assured
continuity of service if a REP terminates service for reasons other than those specified in the commission

rules relating to disconnection of service.

Subsection (b) - Application

COA, Cities of Garland and Denton, and Pedernades dl objected to the provison in subsection (b) that
MOUs and dectric cooperatives must opt into competition and "meet the requirements for REP
certification in Texas' as a condition for being designated to serve as POLR outside their service area.
COA wants MOUSs to be digible to serve as POLR outside their service aress if they opt into
competition, with no further requirement. The Cities of Garland and Denton and Pedernaes stated that
the requirement that a MOU or an dectric cooperative meet REP certification requirements to be a
POLR in its service area is placing an impermissible condition on an MOU or eectric cooperdtive.

TEC contended that subsection (b) was inconsistent with other sections of the proposed rule as well as
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with PURA. TEC noted that under PURA the commission is to desgnate a REP to serve as a POLR,
and that as defined under law, an dectric cooperative cannot be a REP even though it may provide
amilar functions. TEC said PURA does permit an dectric cooperative to be a POLR, however, and
argued that the proposed rule is not designed to address the Situations where an electric cooperative or
MOU is exerciang its authority to designate a POLR within its service area. TEC suggested adding to
subsection (b) language to specify that the rule does not gpply to the Stuation where an dectric
cooperative or a MOU exercises its right to designate a POLR within that eectric cooperative's or
MOU's certificated service area, but that the rule is applicable when an eectric cooperative deegates its
authority to the commission in accordance with new subsection (m) to sdlect a POLR within the dectric

cooperative's service area.

In reply comments, OPC sated that TEC's proposed change to subsection (b) and addition of
subsection (m) was contrary to PURA 841.053(c), and questioned whether the revision was needed or

gopropriate in the commisson'srules.

The commission agrees with TEC that the proposed rule does not address the situation where a MOU
or an eectric cooperative is exerciang its authority to desgnate a POLR within its service area and
concludes that the proposed rule is therefore not inconsistent with PURA 840.053(c). The commission
agrees with TEC that an electric cooperative or a MOU cannot be a REP under PURA 831.002(17)
and PURA 8§11.003(14), and therefore is not eigible to be designated by the commission to be a REP

outsde its sarvice area, even if it meets the requirements for REP certification in Texas. Consequently,
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to maintain consstency with PURA the commisson deletes the second sentence in 825.43(b). The
commission accepts TEC's proposed addition specifying that the rule does not gpply to the Stuation
where an eectric cooperative or a MOU exercises its right to desgnate a POLR within that eectric
cooperative's or MOU's certified service area as a useful clarification. The commisson addresses
TEC's proposed addition of a subsection (m) to govern an eectric cooperative's delegation of authority

to the commission under preamble Issue Number 8 and in new subsection (m) of this section.

Subsection (c) — Definitions

TXU proposed to add a new definition, "awarded,”" to indicate a REP selected by the commission to
sarve as POLR through the competitive bidding process. TXU dated that the word "designated” as
used in the proposed rule is confusing because it refers to either a REP sdected as POLR through the
solicitation process, or a REP gppointed by the commisson in cases when the solicitation fals to
provide a winning bidder. TXU proposed to reserve the term "designated” for a POLR appointed by
the commission if the solicitation fails to produce a qudified winning bidder, and proposed to use the

word "selected” to include both a"designated” and an "awarded" POLR.

The commission agrees with TXU that the use of the word "designated” in the proposed rule can be
confusng. However, the commisson notes that the word "desgnated" as used in this section is
congstent with the use of this word in PURA 839.106, where "designated” refers to the commission's

sdlection of a POLR either through a solicitation of bids, or through other procedures and criteria To
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relieve the ambiguity and at the same time maintain congstency with PURA, the commission adopts the
word "designated” to refer to a POLR who is ether gppointed by the commission or sdected through a
solicitation of bids. The word "appointed” is adopted and its definition added to subsection (c) to refer
to a REP required to serve as POLR by the commission in the absence of a qudified winner of the
solicitation. The word "awarded" is retained as proposed by TXU and added to subsection (c) to refer

to a REP sdlected by the commission to serve as POLR through the competitive bidding process.

Basic firm service

EGS proposed to modify the definition of basic firm service to indicate in the first sentence that basic
sarvice defines service not subject to interruption "for reasons of economics and/or price” EGS dso
added an exception in the second sentence to indicate that basic service excludes competitive options

"except as otherwise provided in this section.”

The commisson agrees to add "for economic reasons' after the word "interruption” for clarification

purposes, noting that adding "and/or price" would be redundant. The commission declines to include

the exception language proposed by EGSI, noting that §825.43 does not provide any such exception.

Default customer
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EGSI, AEP, and TNMP proposed to refer to such a customer as "non-requesting customer”. TNMP
explained that the term "default” is used in other dtates implementing restructuring in reference to their
POLR equivdent, and tha leaving the term "default” in this rule could creste confusion. In addition,
EGS proposed language changes in the definition that would limit the default customer to "a customer
whose REP fallsto perform” rather than "a customer no longer served by the customer's selected REP."
AEP proposed to replace the phrase "because the customer is no longer served by the customer's
selected REP' with the phrase "because the customer's selected REP is unable to provide service” In
addition, AEP proposed to add language to this subsection to indicate that a customer will automaticaly
lose its datus as a non-requesting customer on the day following the second scheduled meter reading
following the initiation of service, and that customers for whom service has been terminated pursuant to
gpplicable commission rules, or whose contracts for dectric service have expired according to their
terms and who have not chosen sarvice from the same or another REP, are not non-requesting

customers.

TXU proposed alanguage change to define the default customer as a customer who is no longer served
by the customer's sdlected REP, including a customer who is unable to obtain eectric service from a

REP.

The commission acknowledges that, as EGSl, AEP, and TNMP have stated, other states use words
like "default customer” somewhat differently. However, the commission notes that there are variaionsin

the way each date that has developed competitive market rules associates certain concepts with a
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number of key words, including the words "default customer” and "provider of last resort.” In addition,
the commission notes that these definitions kegp changing in other dates as they revise their rules and
creste new ones. The commission believes that the word "default customer” is gppropriatdy applied in
thisrule. It isthe purpose of the definition section to specify what is meant by each term in the context

of therule.

The commission declines to adopt EGSl's proposed change because it is less inclusve than the
proposed definition. A REP may fail to provide service for reasons other than a "fallure to perform.”
The commission aso declines to adopt a smilarly limiting change proposed by AEP because a REP
may fall to provide service for reasons other than "inability" to provide service. In both cases the
proposed language changes would have the effect of narrowing the availability of POLR default service
in ways that would no longer capture the intent of PURA 839.106(g). The commission declines to
adopt the following additiona changes proposed by AEP because they are not condgtent with the
overd| goproachin therule
1 The commission declines to adopt the concept of a default customer losing default customer
datus after two billing cycles for reasons explained under 1ssue Number 2.
2. The commission concludes that a customer who has been terminated by its REP for whatever
reason is entitled to POLR service, consistent with PURA §39.101(a) and PURA §39.106(g).
3. The commission finds that a customer whose contract has been terminated and who has not
chosen service from the same or another REP is dso entitled to POLR service as a default

customer so as to maintain continuity of service, consstent with PURA 839.101(a).
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The commisson finds that the rewording proposed by TXU does not maintain the concept of a
customer automatically assigned to POLR service when no longer served by its chosen REP, which is

important to maintain because it conveys the POLR's mission to ensure continuity of service.

The commisson accepts TXU's proposd to add language in the definition of "default customer™ to

include a customer who is unable to obtain dectric service from a REP because it properly includes a

category of customers who are entitled to POLR default service.

Designated POLR

TXU proposed to add a definition for the "designated POLR."

The commission adopts a definition for "designated POLR" to refer to a POLR who is ether gppointed

by the commission or sdected through a solicitation of bids for reasons explained at the beginning of the

discussion of subsection ().

Fixed rate

EGS proposed to amend the definition of fixed rate such that the fixed rate "would be established by

the commisson." EGS dso proposed to dter the "fixed rat€' definition as "a rate that may be
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established by use of afixed pricing mechanism.” TXU proposed to define a fixed rate as "a hedged or
unhedged rate”" TXU dso suggested that the fixed rate be dlowed to change according to the pricing

structure as submitted during the bid process.

Consumer Commenters stated that a fixed rate cannot have a variable component, and therefore cannot

be an unhedged or market-indexed rate.

The commission does not intend to "establish”" the POLR rate, as suggested by the proposed EGS
language. PURA 839.106 charges the commission with "gpproving” the POLR rate, not establishing it.
It is the purpose of the rule to obtain a POLR rate that is market-based by requesting bids from
interested REPs who will take into account market conditions and risks when establishing their bid
price. If the solicitation process failsto result in the sdlection of a quaified POLR, the rule provides that
the commission will gppoint a REP to serve as POLR and negotiate the POLR rate with the appointed
REP. Even then, it is not the intention of the commission to establish the POLR rate but to negotiate a
rate that both parties agree reflects market conditions and risks. The commisson therefore declines to
adopt EGSl's proposed language change. EGSl adso proposed to add that the fixed rate may be
edtablished by use of afixed pricing mechanism. The commission declines to make this change to avoid
any ambiguity since a fixed price mechanism can result in either a fixed or a variable rate. EGS's
proposa to diminate the statement that the POLR rate may be structured so as to reflect a seasond
component is not adopted. To maintain consstency with a change proposed by Enron under Issue

Number 3 and adopted by the commission, the rule requires that the POLR rate be structured so asto
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reflect a seasond differentia, o as to reduce the risk that the POLR rate would fal under the market
rate during the pesk season. The commission therefore retains the origina concept and modifies the
language to indicate in a more generd manner that a fixed rate may be structured so as to include a

seesond differentid.

The commisson declines to define a fixed rate as "a hedged or unhedged rate”, as proposed by TXU.
The rule as adopted by the commission requires that the POLR offer only one rate for each customer
class and that it should be a hedged rate, therefore the commission does not see the need for adding that
the fixed rate can be an unhedged rate in the definition. TXU's proposed change also suggests that the
fixed rate might change according to the pricing structure submitted by the bidder, so that the pricing
gtructure would be fixed, if not the rate. The commission sees a difference between a fixed rate, and a
"congant rate with afixed pricing structure”. TXU's proposd would satisfy the definition of a"congtant
rate with afixed pricing Sructure’, but not necessarily that of afixed rate. The commission finds that this
change would open the door to dlowing any rate to be defined as a fixed rate, which is contrary to the

legidative requirement of afixed rate.

Hedged rate

EGS proposed to change the term "hedged rate" to "congtant rate.” EGSl suggested that, a constant

rate would be defined as a fixed pricing mechanism that resultsin arate that contains no market-indexed

energy component. EGSl proposed to remove the part of the definition that specifies that when the rate
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is hedged, it is the POLR's responghility to mitigate the risk of price fluctuaions. In addition, EGS
proposed to add language to indicate that the hedged rate or constant rate may be structured so as to

reflect a seasond differentia, and may change due to non-bypassable charges.

AEP proposad to change the term "hedged rate" to "constant energy rate," with no conceptua change

to the definition.

The commission determines that the term "hedged" applied to eectric rates conveys a concept of risk
mitigation that the term "congtant” does not convey, and that it is important to maintain this distinction in
therule. The commission determines that EGSl's suggestions for the definition of congtant (hedged) rate
does not improve on nor add clarity to the definition and therefore it declines to adopt this change. The
commission does not agree to srike the portion of the definition that clarifies the purpose of a hedged
rate, as it is the purpose of the rule to clearly indicate that, by charging a hedged rate, the POLR will
have the respongbility of mitigating the risk of market price fluctuations. The commisson declines to
adopt the reference to a seasondly differentiated rate proposed by EGSl, since the definition of "fixed
rate" in the proposed rule aready reflects that a fixed rate, for the purpose of this rulemaking, may
include a seasond differentid. The commission recognizes the need for a reference to changes due to
non-bypassable charges but determines that the treatment of such changes are better addressed in the

definition of afixed rate. The commisson modifies the definition of "fixed rate" accordingly.

Non-discountable rate
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EGSl proposed to add language to the definition of non-discountable rate to dlow for exceptions that

might be provided for in the commisson'srules.

The commission agrees with EGSl that there is at least one exception that must be accounted for in the
definition of non-discountable rate. The commission notes that PURA 839.106(b) mandates that the
POLR charge a non-discountable rate. However, PURA 839.903 provides that certain income-digible
customers will receive a rate discount funded by the System Benefit Fund. Therefore, the commission
adopts EGSl's suggestion to modify the definition of "non-discountable rate’ s0 as to maintain
consgstency with the provisons of PURA 839.903 and with the commission's rules relaing to the

System Benefit Fund.

Requesting customer

EGS proposed to specify that arequesting customer is one who "voluntarily” selects the POLR.

The commisson accepts the proposed change as a needed clarification because it confirms the

commisson's previous determination that a customer cannot be switched from default dtatus to

requesting status without the customer's consent.

Residential Customer
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EGS proposed to add a definition for resdential customer that includes single family residences and
individud apartments. The proposed definition excludes common facilities a gpartment and other multi-

dwelling complexes.

The commisson agrees that a definition of resdential customer needs to be added and should exclude
resdents of multi-family facilities that are master-metered or that are congdered commercid facilities.
The commisson modifies the proposed definition to ensure that it includes dl customers taking service at
their place of resdence provided it is not a master-metered multi-family facility or afacility metered asa

commercid fadlity.

Unhedged rate

EGS proposed to change the term "unhedged rate" to "varidblerate’. EGSl suggested the definition for
"varidble rate’ to be "a fixed pricing mechanism that results in a rate that contains a market-indexed
energy component and may vary from time-to-time to reflect energy price fluctuations and changes to

the non-bypassable charges.”

TXU proposed to define "unhedged rate” as "a fixed rate that contains a market-indexed component.”
AEP proposed to replace the term "unhedged rate" with "market-indexed rate", without changes to the

definition. Independent Marketers proposed to delete the definition of unhedged rate as unnecessary
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because the statute only alows one rate, a hedged rate. Consumer Commenters pointed out that
unhedged rates have a variable component and therefore are in conflict with the statutory requirement of

afixed rate.

The commisson agrees with EGS that any pricing mechaniam that is indexed to the market will result in
avariable rate, and not afixed rate as suggested by TXU. The commission adopts EGSI's definition of
avaidble rate as arate that results from a pricing mechanism that includes a market-indexed component
and may vary from time to time to reflect market price fluctuations. This definition will hep dear the
confuson generated around the interpretation of the term "fixed rat€’. The commisson determines that
there is not a need for a definition of "unhedged rate’ snce the term "hedged rat€’ is sufficiently defined
and the term "unhedged rate" does not gppear in the rule. In concluson, the commisson adopts
Independent Marketers suggestion to delete the definition of unhedged rate and adds a definition for

"variable rate’ as suggested by EGSI.

Subsection (d) — POLR service

Nucor Steel asked the commission to reconsider its April 12, 2000 decison that disdlowed non-firm
POLR service. Nucor Sted stated a concern that the proposed rule unfairly and unlawfully deprives
non-firm customers of the POLR service that they are entitled to by statute. Nucor Stedd commented
that POLR service must be provided to al customers who request it, and that no customers or customer

classes may be excluded. Nucor Sted stated that the failure to offer non-firm POLR service violates
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the specific mandates of Texas law and unreasonably discriminates againgt non-firm customers and the
non-firm customer classes. According to Nucor Sted, customer classes cannot be combined,
eliminated or dtered in such away that if a REP fails to serve a customer, the customer will be forced to
take a radicdly different and unreasonable service. Nucor Sted added that, snce firm and non-firm
sarvices are radicaly different in character, by requiring non-firm customers to take firm POLR sarvice
(or to have no POLR sarvice a dl), the proposed rule effectively denies non-firm customers and
customer classes thelr right to POLR service. In reply comments, Independent Marketers, Cities of
TXU, and EGSl stated that the commission has aready made its decison on that issue. The Cities of
TXU dressed that parties should be entitled to rely upon the commission's policy decisons without
having to continuoudy re-urge their postions. EGS offered three essentid reasons why the POLR
should not be required to offer interruptible service. First, arequirement to provide interruptible POLR
sarvice is contrary to the intent of PURA 8§39.106 that POLR service provides a safety net for
competitive markets. Secondly, EGSl dated, there are practicad operationad and economic reasons
why interruptible POLR service should not be provided such as the need for determining criteria for
interruption, and economic impacts on firm POLR customers. Findly, EGS suggested that a

requirement to provide non-firm POLR service would cause needless complexity in the bid process.

The commisson has previoudy determined that the POLR will not provide interruptible service. PURA
§39.106(b) gives the commission the task of desgnating the classes of customer to whom POLR
sarvice goplies.  For the purposes of this rulemaking, the commisson determines the classes of

customers to be resdentid, smdl non-resdentia and large non-resdentid. Each of these classes is
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entitled to POLR service and the service will be provided a a firm rate gpproved by the commission.
Non-firm customers may be served by the POLR in one of the three designated classes and will receive
firm service and a firm-service rate when they are served by the POLR.  Non-firm sarvice is a
competitive generation service that is inconsstent with the concept of the POLR as a provider of basic

sarvice. The commission declines to adopt Nucor Stedl's proposed change to the rule.

TXU and Rdiant suggested adding subsection (d)(4) to indicate that POLR providers may, as
authorized, or shdl, as required, provide hilling and collection service for REPs as authorized or
required elsewhere in this chapter of the rules or by order of the commisson. Reiant Sated that the
Rulemaking to Edtablish the Terms and Conditions of Tranamisson and Didribution Utilities and the
securitization financing orders contain provisons under which a POLR may be required to provide
billing and collection services for a REP in default. Rdiant recommended that if a POLR will indeed be
required to provide billing and collection services for a REP in default, then the POLR rule must clearly

define and describe such a service, and must provide compensation to the POLR for such service.

The commisson agrees that this issue should be addressed in the rule but finds TXU's proposed
language for this section vague. The commission adopts more specific language to specify tha the
POLR shdl, as required by and in accordance with §25.108, provide hilling and collection service for
REPs who have defaulted on payments to the servicer of trandtion bonds or transmisson and

digribution utilities.
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TXU suggested language be added to subsection (d) to date that a REP may serve any or dl of the
three customer classes. EGSl suggested changes to subsection (d)(2)(B) to specify that the POLR may
be sdlected to provide service for any requesting customer or any non-requesting customer. EGSI
requested a language change in subsection (d)(2) to make specific note that the POLR must follow the

customer protection rules.

The commission agrees with TXU that a REP may serve any or al three customer classes, and makes
the proposed change. The commission does not find it necessary to make the changes EGSl suggested
regarding requesting and non-requesting customers.  The commission notes that subsection (d)(2)(A)
and (B) sufficiently address requesting customers and default customers. The commission agrees that
the POLR mugt follow the customer protection rules set forth for the POLR, but sees no need to

reiterate that here.

The Independent Marketers suggested new introductory wording in subsection (d)(3) to specify that the
POLR sndl offer a angle basc, sandard retail service package. The Independent Marketers aso
proposed to add a new subsection (d)(4) to emphasize that the POLR shdl offer only one standard

package that is limited to basic firm service.

The commission agrees with Independent Marketers and adopts their proposed language to subsection

(d)(3). The commission finds the proposed new subsection (d)(4) redundant and declines to adopt it.
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Subsection (€) - Sandard of Service

AEP proposed to add specific language to subsection (€)(2) to alow the POLR to require that

requesting customers meet minimum credit standards and be subject to disconnection.

The commission finds that these standards are properly addressed in the Customer Protection rule and

declines to make this change.

AEP proposed to change subsection (€)(2)(C) to replace "unhedged price’ with "market-indexed

energy rate’. Green Mountain and Shell proposed to diminate this subsection as unnecessary.

The commission agrees with Green Mountain and Shdll and eiminates subsection (€)(2)(C) since it has
determined that the POLR can only offer one rate per class of customers and is required to offer a

hedged rate.

TXU proposed to add a new subsection (€)(2)(F) to specify that a POLR wishing to require a 12-
month term of service pursuant to proposed subsections (€)(2)(D) and (E) shdl provide in its bid the

rate for the 12-month term.

In light of its discusson under Issue Number 3, the commission determines that subsection (e)(2)(F) is

not needed.



PUBLIC UTILITY COMMISSION OF TEXAS PAGE 60 OF 90
SUBSTANTIVE RULES. CHAPTER 25. ELECTRIC.

TXU proposed to change subsection (€)(3) to indicate that the commisson may not desgnate the
affiliated REP to serve as POLR in its affiliated TDU unless no other REP is certificated to serve that
aea Rdiant, AEP, and Shdl expressed a concern that if the affiliated REP can be designated in its
affiliated TDU sarvice area to provide POLR sarvice a the PTB, it will deter other REPs from

competing for POLR service in the area

The commission disagrees with the change proposed by TXU because it is too redtrictive and limits the
commisson's flexibility, which may result in inefficient outcomes. In response to Reliant, AEP, and
Shell, the commisson notes that the provison of subsection (€)(3) limiting ingtances when the
commisson can desgnae the afiliated REP as the POLR in its TDU service territory sufficiently
mitigates the concern that the PTB will deter other REPs from competing for POLR sarvice. To
improve the organization of the rule, the commisson moves subsection (€)(3) to subsection (i) which

addresses the sdection of the POLR.

Subsection (f) — POLR rate

In subsection (f)(1), TXU proposed that, in the event that the competitive sdection process fails, the
rate should be established through negotiations between the commisson and any designated REP, as
opposed to the designated REP. TXU, SPS, TNMP, EGSI and AEP proposed to diminate the

provison that, if a REP is designated to be the POLR in its effiliated TDU service territory, the rate shall
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be st a the PTB for resdentid and smal commercia customers prior to January 1, 2005 or until the
affiliated REP loses 40% of the customers in each customer group. These parties contended that the
PTB would not dlow the POLR to recover its cost of doing busness. Consumer Commenters
disagreed and stated that PURA 839.202 is clear in limiting the &bility of an affiliated REP to charging
anything but the PTB. In reply comments, OPC, Cities of TXU, and Independent Marketers agreed

with Consumer Commenters.

In response to TXU, the commission determines that the rate negotiations should be between the
commission and each of the gppointed REPS, and modifies the rule accordingly. The commission
agrees with Consumer Commenters and others and reeffirms that the affiliated REPs obligation to
charge only the PTB in its ffiliated TDU service territory until January 1, 2005 or until the effiliated REP
loses 40% of the customers in each customer group is a statutory requirement and declines to accept

the change proposed by TXU, SPS, TNMP, EGSI, and AEP.

TIEC proposed to change subsection (f)(2)(A) to alow more than one rate to be offered to each class
of customers. Independent Marketers proposed to keep the provison dlowing only one rate to be
offered to each customer class, but to diminate subsection (f)(2)(B) and to make it possble for the
POLR to bid an unhedged rate for any class of customers. TXU proposed to keep the provison
alowing one rate to be offered to each customer class, but would reserve subsection (f)(2)(B) alowing
the POLR to bid a hedged rate for the resdentid and smal non-resdentia customers, and add a new

subsection (f)(2)(C) to dlow the POLR to bid either a hedged rate or an unhedged rate for the large
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non-resdentia class. TIEC proposed a new subsection (f)(2)(C) in which an unhedged rate would be
offered to customers of the large non-resdentid class provided a hedged rate is also available, adding
the provison that large non-residentid customers should be alowed to switch from the unhedged rate to
the hedged rate or to other REP service a any time after commencing service on the unhedged rate.
AEP wanted the POLR to be alowed to offer small non-residentid and large non-residentid customers
a choice between a fixed rate containing a congtant energy rate or a fixed rate containing a market-
indexed energy rate. Enron noted that there is no language in the rule (outsde the definition of "fixed
rate" in subsection (c)) to reflect that the POLR is permitted to offer seasondly differentiated rates,
which was agreed to by al workshop participants, and proposed to add language to subsection
(H(2)(B) to require such differentiated rates. In reply comments, Reliant stated that a seasonaly
differentiated rate would provide sufficient pricing flexibility so tha a minimum term would not be
necessary. OPC proposed to change the wording of subsection (f)(2) from "Fixed non-discountable
rate. The POLR:" to, "As part of a fixed non-discountable rate, the POLR:" Consumer Commenters
agreed with OPC in reply comments. In reply comments, EGSl opposed TIEC's proposed new
subsection (f)(2)(C) arguing that the cost of hedging the customer's ability to lower the price by
switching from the unhedged rate to the hedged rate or to other REP sarvice at any time after
commencing service on the unhedged rate would have to be reflected in the POLR bid, resulting in
higher POLR bids, and added that the rule should permit the POLR price to reflect as nearly as

practicable market-based rates, without an option to switch to lower the POLR price.
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The commisson regffirmsits April 12, 2000 Open Meseting decison that the POLR should only bid one
rate for each class of customers in order to be consstent with PURA §39.106(b), which requires that
one standard service package be offered per class of customers. The commission further determines
that the POLR rate should be a hedged rate as stated in the proposed rule for reasons explained in the
discussion under I1ssue Number 3. The commission agrees with Reliant and accepts Enron's proposal to
add language to subsection (f)(2)(B) requiring the POLR to offer a rate that will be seasondly
differentiated. The commission declines to make OPC's proposed wording change as it does not add
clarity to nor improve the wording of the rule. The commission reorganizes the presentation of

subsection ()(2) to reflect these decisonsin a concise manner.

Nucor Sted provided comments to request that the commisson reconsider its April 12, 2000 Open
Mesting decison not to require POLR services to mirror services historicaly offered by incumbent
utilities, including offering non-firm interruptible service. Nucor Sted stated that non-firm customers are
to be differentiated from the large non-resdentia customer class and have their own customer classes.
In reply comments, TXU disagreed with Nucor Stedl that non-firm service is a "standard retail service
package' and stated that the standard retail service package pursuant to 839.106(b) of PURA is firm

sarvice. EGSI and OPC a so opposed Nucor's position.

The commisson continues to believe that the purpose of the POLR is to offer a basic service package
that does not include options offered in the competitive market. Therefore the commisson agrees with

TXU, EGSI, and OPC and reaffirmsits April 12, 2000 Open Meeting decision rgecting Nucor Stedl's
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proposa to include non-firm services and other historica services in the POLR standard service

package.

Subsection (g) — Separation of service

EGSl proposed to add language to the introductory paragraph in subsection (g) to dlow for exceptions
to the requirement of that subsection as provided esawhere in the rule. EGSl dso proposed to modify
the language of the introductory paragraph in subsection (g) to specify tha "the POLR shdl mantan
separate accounts for its competitive REP business and its POLR function,” instead of being required to

"keep its REP business separate from its POLR function”.

The commission declines to adopt the exception language suggested by EGSl as not gpplicable, since
the rule does not provide for any such exception. The commission adopts the language proposed by
EGS to indicate that the POLR and its parent REP shall keep separate accounts in addition to, rather
than instead of, the requirement that the POLR keep its REP business separate from its POLR function.

The commission finds that this addition clarifies the intent of therule.

Subsection (h) - Transition from REP to POLR service

EGSl proposed to change subsection (h)(2), which gtates that the Independent Organization will notify

the POLR that a customer is switched to POLR service by adding that this notification will be made in
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accordance with the operating rules of the Independent Organization. AEP proposed to refer to the
"gpplicable’ Independent Organization to reflect that there are different Independent Organizations in
Texas, and to refer to PURA 839.151 in subsection (h)(2). AEP aso proposed to add that this

subsection applies to a customer that has not been disconnected according to the commission's rules.

The commisson adopts EGSl's proposd to darify that the Independent Organization will act in
accordance with its operating rule. The commission adopts the word "agpplicable’ before Independent
Organization as proposed by AEP. The commisson accepts AEP's suggestion to refer to the part in
PURA 839.151 that defines an Independent Organization, but declines to add that this subsection
goplies to a customer that has not been disconnected according to the commisson's rules since

subsection (8)(2) dready provides the necessary information asto customer digibility.

EGSl dated that subsection (h)(3) of the proposed rule is unnecessary because subsections (h)(4) and
(h)(5) govern the financid responsibility of the REP and POLR during the trangition. AEP proposed to
change subsection (h)(3) to add "to the appropriate parties' after "without giving notice’. AEP
proposed to specify that, initidly, the TDUs and not the POLR will be responsible for meter readings
and should prorate consumption. AEP proposed to substitute the word "consumption” for the word
"usage' and to indicate that the customer's consumption will be prorated "using the customer's historic
data’, rather than "based on the customer's historic data” AEP proposed to specify that the

consumption would be prorated to establish "the customer's consumption relevant to the REP and
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POLR providers' rather than to establish "the customer's charges for the relevant portion of the billing

cycle"

The commission declines to delete subsection (h)(3) as proposed by EGSI, as this subsection provides
some useful information on detals of the trangtion to POLR service necessary to determine how
consumption will be measured. The commisson declines to adopt the wording "to the appropriate
parties’ as suggested by AEP since, without specifying who the gppropriate parties are, this addition
does not clarify or improve therule. The commission declines to give the TDU the responsbility of pro-
rating the customer's consumption and assessing the consumption relevant to both the REP and the
POLR as suggested by AEP, since this function is separate from the meter reading function and the
TDU's task until January 1, 2004 for non-PTB customers and until September 1, 2005 for PTB
customers, is limited to passing on to the POLR and the REP the metering information necessary for
their billing activities unless specificaly requested to provide hilling services by the REP. The
commission declines to subgtitute the word "consumption” for the word "usage" as suggested by AEP

since these words are synonymous and the proposed change does not improve the clarity of the text.

EGS dated that the POLR should not be responsible financidly until it has a reasonable period of time
to obtain the new customer information, assmilate the information, place the load into its overdl
scheduling process, and commence scheduling the POLR customer's load. EGSl suggested that
subsection (h)(4) impose a requirement that the switch occur as soon as practicable but in no event later

than five days after notification of the switch by the regigtration agent.



PUBLIC UTILITY COMMISSION OF TEXAS PAGE 67 OF 90
SUBSTANTIVE RULES. CHAPTER 25. ELECTRIC.

The commission finds that the POLR's mission is different from that of aregular REP and therefore has
to operate under a set of circumstances that may imply different procedures and different risks of doing
busness. Therefore the commission declines to change the switching requirements of the proposed rule

as suggested by EGS.

EGS suggested changing subsection (h)(5) which says that a REP who terminates service to a cusomer
is financidly respongble until the REP natifies the Independent Organization and until the switchover to
the POLR is complete by specifying that these activities will be in accordance with the rules of the

commission and the Independent Organization.

The commisson determines that the proposed rule is sufficiently clear on how to carry out these

activities and that the language suggested by EGSl is unnecessary.

Subsection (i) - Selection of the POLR.

TXU suggested specifying in the introductory paragraph of subsection (i) that the term for POLR
sarvice begins January 1, 2002 in dl areas open for competition on that date. In connection with its
response to Issue Number 8, TEC suggested changing the introductory paragraph to indicate that the

commission shal not designate the POLR in the service areas of a MOU or in the service area of an
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electric cooperative unless the dectric cooperative has deegated its POLR designation authority to the

commission in accordance with a new subsection (m) TEC proposesto add to therule.

The commission adopts TXU's proposed change with a dight modification to indicate that January 1,
2002 isthe date the first POLR term begins. The commission adopts TEC's suggested revision to the
introductory paragraph of subsection (i) because the revision is necessary to harmonize subsection (i)
with new subsection (m), which the commission is adopting for the reasons stated in the discusson of

TEC's response to Issue Number 8.

EGS would change subsection (i)(1)(A) to specify that a bid may be submitted to serve the resdentid,
gmal non-resdentid, "and"/or large non-residentid. EGSl aso would add that bids "for more than one

class of customers' will be evaduated independently for each class.

The commission declines to accept EGSl's proposed wording modifications to subsection (i)(1)(A) as

they neither add clarity to nor improve the proposed rule.

In subsection (i)(2)(B), TXU suggested that the bidding process fails if the bids recaived are "not within
arange" as determined by the commisson. AEP was concerned that subsection (i)(2)(B) gives the
commission broad discretion to supercede the results of the competitive process, based on its
conclusion that terms and conditions are "unreasonable.” AEP contended that the most likely point on

which the commission would intercede would be price, and offered modifications to subsection (i)(2)(B)



PUBLIC UTILITY COMMISSION OF TEXAS PAGE 69 OF 90
SUBSTANTIVE RULES. CHAPTER 25. ELECTRIC.

to specify that the competitive bidding process fals if the commission does not receive three bids from
qudified bidders as opposed to one bid in the proposed rule, and if the terms and conditions of those
bids are unreasonable, as determined by the commisson. Additiondly, AEP would specify that in
making its determination about the reasonableness of the pricing terms, the commisson shal consder
how those pricing terms compare to the pricing terms for the same class of POLR service in other areas
of the sdate. EGSl was dso concerned that the commisson's ability to rgect bids based on a
determination that the bids are "unreasonable’ is overly broad. EGS suggested specifying that the
comptitive bidding process falls if the terms and conditions of dl the bids recelved do not comply with
the request for proposa bidding specifications. EGSl would consider receipt of at least one complying

bid from a non-affiliated REP as a reasonable bid.

TXU's suggedtion that the phrase "not within a range' be subgtituted for the term "unreasongble’ in
subsection (i)(2)(B) isrgected. PURA 8§39.101(a)(1) charges the commission with the duty of ensuring
that retaill customer protections are established that entitle customers to reasonably priced eectricity.
The use of the term "unreasonable’ is consgtent with PURA §39.101(a)(1), while the subdtitution of the
phrase "not within arange' isnot. The commission concludes that the language recommended by AEP
concerning three bids is arbitrary and does not necessarily accomplish AEPs stated purpose of
attempting to limit the commission's authority to supercede the results of the competitive process. Asto
AEP's suggestion to assess the reasonableness of pricing terms by comparing them to pricing terms
offered by POLRs in other areas of Texas, it would congtrain the commission by requiring it to use as

yard gticks pricing terms that may be based on a different set of circumstances and different cost
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dructures.  AEP's suggestion would be illogicd and inconsstent with the commisson's duty under
PURA 839.101(a)(1). In addition, it would serve to indicate to bidders what range of prices the
commission is bound to accept and would result in bids set at the highest price to be found for POLR

sarvice in other aress of the Sate.

In subsection (i)(3), TXU suggested specifying that the commisson may only require a certified REP to
become the POLR in an area if the re-bidding process fails. EGS proposed to change subsection
(1)(3)(B) to say that the commission will not require an unwilling REP to serve two consecutive terms
unless it finds that it is "in the public interest," rather than if it finds that it is "necessary”. In connection
with its response to Issue Number 9, OPC suggested that subsection (i)(3)(A) be modified to dlow the
commission the flexibility to gppoint a REP to serve as POLR for such period as the commisson may

reasonably designate, but no less than one yesar.

The commission declines to adopt TXU's proposd that the commission may require a certified REP to
become the POLR in an area only if the re-bidding processfails. PURA 8§39.106 gives the commission
broad authority in deciding the means by which to desgnate a POLR, and the commission finds that
placing such congraint as suggested by TXU is not necessary and may |leave the commission unable to
sect a POLR if, for unforeseen reasons, it becomes necessary to do so. The commission adopts
EGS's suggested revison as it finds that this revison serves to darify the intended meaning of the
proposed rule. The commission agrees with OPC that it must maintain flexibility with repect to its duty

to desgnate a POLR when a competitive bidding process fails. In fact, that flexibility will be most
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important when the competitive bidding process fals. Therefore, the commisson adopts OPC's
suggested revison to subsection (i)(3)(A), except that the commisson diminates the minimum
requirement of one year for the gppointed POLR term since there may be cases when the commission
may have to gppoint a REP to finish the POLR term of an exising POLR. The revison works in
concert with subsection (i)(3)(B) to give the commission the flexibility it needs to ensure thet there is
continuity in religble POLR sarvice in any sarvice area. Additiondly, to maintain maximum flexibility in
its ability to gppoint POLRs when the bid process fails, the commission adds language to indicate that it
retains the authority to consder other options for appointing POLRs if the bid process fails when good

cause exigs.

TXU suggested modifying proposed subsection (1)(5) to specify that the commisson shdl repeat the

POLR selection process six months before the POLR's term ends.

The commission finds it prudent to retain the discretion to adjust the time period for repesting the POLR

selection process and therefore declines to adopt this recommendation.

Subsection (j) — Termination of POLR status

TXU proposed darifying language for subsection (j)(1)(C) and (j)(2) that specificaly defines "due

process' as anotice and a hearing.
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The commisson finds that in some cases, a hearing may not be necessary and retains the current rule

language.

TXU proposed adding a subsection (j)(2)(C) that requires the departing POLR to arrange with the new
POLR to have exising cusomers on POLR sarvice switched according to the customer choice

switching protocols established by the Independent Organization and approved by the commission.

The commisson finds this language unnecessary since switching can only occur through the Independent

Organization.

AEP suggested that subsection (j)(1)(C) is vague and only subsections (j)(1)(A) and (B) are necessary.

The commission determines that subsections (j)(1)(A) and (B) are not exhaudtive of the procedures for
termination. There was a great ded of compromisein this rulemaking proceeding and adding subsection
()(D)(C) was pat of a compromise reached among the workshop participants. Therefore the
commission disagrees with AEP and reserves the right to impose pendties for good cause provided the

commission affords the failling POLR due process.

EGS proposed that language be added to strengthen the process of notification of deficiency to the

POLR. EGSI's proposa would require that the commission provide at least 15 days to clear the

deficiency.
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The POLR rule does not attempt to impose different rules than are dready in place for enforcemen.

Therefore the commission disagrees with EGSI's proposed language change.

Subsection (k) - Procedures and criteria for POLR selection.

TXU suggested indicating in subsection (k)(2) that the threshold criteria apply to al prospective bidders

that are not required to be certified REPS.

The commission has determined that only certified REPs are digible to serve as POLR, except that if a
REP has gpplied for certification and its certification is pending, the REP may submit a bid for providing
POLR sarvice. The commisson modifies subsection (i) to reflect this daification. The commisson
further determines that the threshold criteria listed in the proposed rule apply to dl prospective bidders,
including certified REPs. The commission acknowledges that some of the listed threshhold criteria may
gppear to subject certified REPs to an unnecessary second leve of scrutiny but believes that verification
of bidders REP gdatus is judtified. Therefore the commisson declines to adopt TXU's proposed

change.

TXU proposed to adopt a new subsection (k)(2)(E) to indicate that bidders mugt, in order to qualify, be
able to meet the requirements of the commisson's rule relaing to the terms and conditions of retail

distribution service provided by TDUs.
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The commission declines to adopt TXU's proposed new subsection (k)(2)(E) as unnecessary. The
Terms and Conditions for Retall Didribution Service rule currently being developed will include the

necessary requirements for al REPs, including the POLR.

TXU proposed to subgtitute the term "determining criterion” for "tie-bresking criterion” in subsection

(k)(4).

The commission finds that "tie-bresking” and "determining” as they are used in this subsection are nearly

synonymous, and therefore finds it unnecessary to make this change.

Subsection (m) - Electric Cooperative delegation of authority to the commission for the

designation of a POLR.

A new subsection (m) was proposed by TEC to set forth a procedure by which an eectric cooperative

could delegate to the commission the selection of a POLR in the cooperative's service area

Conggtent with its determination under 1ssue Number 8 that electric cooperatives may delegate their
authority to the commisson for the desgnation of a POLR in ther service territory the commisson

adopts subsection (m) to describe the conditions under which this delegation of authority may occur.
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All comments, including any not specificdly referenced herein, were fully consdered by the commission.
In adopting this section, the commisson makes other minor modifications for the purpose of clarifying its

intent.

This section is adopted under the Public Utility Regulatory Act, Texas Utilities Code Annotated
§14.002 (Vernon 1998, Supplement 2000) (PURA) which provides the commisson with the authority
to make and enforce rules reasonably required in the exercise of its powers and jurisdiction; and
specificaly, 839.106, which requires that the commission designate, no later than June 1, 2001, one or

more REPsto serve as POLRs.

Cross Reference to Statutes. Public Utility Regulatory Act 8814.002, 39.101, 39.106, 39.107, 39.151,

39.903, and 41.053(c).
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§25.43.

@

(b)

(©

Provider of Last Resort (POLR).

Purpose. The purpose of this section is to ensure that, as mandated by the Public Utility

Regulatory Act (PURA) §39.106:

Q) A basic, sandard retail service package will be offered by a POLR at a fixed, non-
discountable rate to any requesting customer in dl Texas tranamission and distribution
utilities (TDUs) sarvice areas that are open to competition; and

2 All customers will be assured continuity of service if a retail dectric provider (REP)
terminates sarvice in accordance with the termination provisons of the commisson's

Cusgtomer Protection Rules for Retail Electric Service.

Application. This section gpplies to REPs that may be desgnated as POLRs in TDU service
aress in Texas. This section does not apply when an eectric cooperative or a municipaly
owned utility (MOU) exercises its right to designate a POLR within its certificated service area.
However, this section is gpplicable when an dectric cooperative delegates its authority to the
commission in accordance with subsection (m) of this section to select a POLR within the

electric cooperative's service area.

Definitions. The following words and terms when used in this section shdl have the following

meaning, unless the context indicates otherwise:
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@

2

3

(4)

Q)

(6)

()

Appointed POLR — A REP required to serve as POLR by the commission in the
absence of aqudified winner of the competitive bidding process.

Awarded POLR — A REP sdected by the commission to serve as POLR through the
compstitive bidding process.

Basic firm service — Electric service not subject to interruption for economic reasons
and that does not include value added options offered in the competitive market. Basic
firm service excludes, among other competitively offered options, emergency or back-
up service, and stand-by service.

Default customer — A customer who is automatically assigned to be served by the
POLR because the customer is no longer served by the customer's sdected REP,
including a customer who is unable to obtain eectric service from a REP.

Designated POLR — A POLR who is ether gppointed by the commisson or
selected through a solicitation of bids.

Fixed rate — A rate that is established when the POLR is designated and does not
change over the term of the POLR, except that the POLR rate may reflect changes due
to non-bypassable charges. A fixed rate may be structured so as to reflect a seasona
differentid.

Hedged rate — A rate that contains no market-indexed energy component. When a
hedged rate is offered, it is up to the POLR to mitigate the risk associated with energy

price fluctuations.
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©)

(10)

(11)

(12)

(13)

(14)

Large non-residential — A non-residential customer with a peak demand above one
megawatt.

Non-discountablerate — A rate that does not dlow for any deviation from the price
offered to dl customers within a class, except as provided by the rate reduction
program of the commisson's rules relating to the System Benefit Fund.

Provider of last resort (POLR) — A REP certified in Texas that has been designated
by the commission to provide a basic, sandard retail service package to requesting or
default customers.

Requesting customer — A customer who voluntarily selects the POLR to provide
electric service.

Residential customer — A customer teking service a the customer's place of
resdence provided it is not a master-metered, multi-family facility or a facility metered
asacommercid fadlity.

Small non-resdential customer — A non-residentid customer with a peak demand
of one megawait or below.

Variablerate — A rate that results from a pricing mechanism that contains a market-
indexed energy component and that may vary from time-to-time to reflect market

energy price fluctuations.

POLR service.
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For the purpose of POLR sarvice, there will be three classes of customers: residentid,

smdl non-resdentid, and large non-residential.

The POLR may be designated to serve any or dl of the three customer clases in a

POLR area.  Within the customer class it is desgnated to serve, the POLR shall

provide service to the following customers.

(A)  Any customer requesting POLR service, and

(B)  Any customer not receiving service from its selected REP for any reason who is
automaticaly assgned to the POLR.

The POLR shdl offer abadc, sandard retail service package, which will be limited to:

(A) Badcfirmsarvice

(B)  CAl center fadilitiesfor customer inquiries,

(C©)  Standard retall billing (which may be provided ether by the POLR or another
entity);

(D)  Benefits for low-income customers as provided for under PURA 839.903
relating to the System Benefit Fund; and

(E) Standard metering, conssternt with PURA 839.107 (a) and (b) (which may be
provided either by the POLR or another entity).

The POLR gndl, in accordance with 825108 of this title (rdlaing to Financid

Standards for Retail Electric Providers Regarding the Billing and Collection of Trangtion

Charges), provide hilling and collection duties for REPs who have defaulted on

payments to the servicer of trangtion bonds or transmisson and distribution utilities.
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(e Standards of service.

@ A REP who has been designated by the commission to serve as POLR for aclassin a
given aeashdl serve any or dl requesting or default customersin that class.

2 A POLR shdl abide by the gpplicable customer protection rules as provided for under
Subchapter R of this chapter (rdating to Customer Protection Rules for Retall Electric
Searvice). In addition, the POLR shdl be held to the following generd standards:.

(A) The POLR dndl inform any default customer assgned to it that it is now
providing service to the cusomer and disclose dl charges the customer will be
responsiblefor;

(B) The POLR shdl provide default cusomers and any customer who inquires
about sdlecting a provider acommisson maintained list of certified REPS,

(C)  The POLR may not require that a cusomer sign up for a minimum term as a
condition of service. When the POLR offers alevel or average payment planin
accordance with the commisson's customer protection rules, a resdentia or
smndl non-resdentia customer who dects to receive service under such plan

may be required to Sgn up for aminimum term of no more than Sx months.

® POLR rate.
@ The POLR rate shal be established through the competitive bidding process. In the

event that the competitive bidding process fals under circumstances described in
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subsection (i)(3) of this section, the POLR rate may be established through negotiations
between the commission and an gppointed REP. If a REP is gppointed to become the
POLR in its effiliated transmisson and digtribution utility (TDU) service territory, the
rate will be set a the price to beat (PTB) for resdentid and smdl non-resdentid
customers prior to January 1, 2005 or until the affiliated REP loses 40% of its
customersin each customer group.
2 Fixed non-discountable rate. The POLR shdl offer ane fixed rate for each class of
cusomers identified in this section that will meet the following requirements.
(A)  therate shdl be non-discountable, except for the rate discount provided for by
the rate reduction program of the commission's rules rdating to the System
Benefit Fund,
(B) therate shdl be ahedged rate; and

(C)  therate shdl be seasondly differentiated.

()] Separation of service. The POLR shdl maintain separate accounts for its competitive REP
business and its POLR business and keep its REP business separate from its POLR function.
In addition, the POLR shdl abide by the following provisons:
@ The POLR and its effiliated REP may share the same fadilities, but the POLR shdl have
a separate phone number.

2 The POLR and its affiliated REP may share employees.
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An employee answering the POLR phone line will read from a script to describe POLR
service and will not market the services of the POLR's affiliated REP. If the customer
asks about the services of the POLR's ffiliated REP'S, the employee may only give the
cdler the REP's telephone number.

The commission may authorize the registration agent of the Independent Organization to
provide to REPs and aggregators a periodicdly updated mass customer list of
customers served by the POLR containing information smilar to the information that the
regisiration agent is authorized to release under the commisson's customer protection
rules. The POLR's &ffiliated REP may not use the POLR's customer list to market its

sarvices unlesstheligt is made available to other REPs through the regisiration agent.

Transtion from REP to POLR service.

@

)

3

POLR sarvice for a requesting customer is initiated when the customer makes
arrangements for service.

If the applicable Independent Organization, as specified by PURA 839.151, becomes
aware that a REP is no longer scheduling for a customer, it will notify the POLR that the
customer is switched to POLR service in accordance with the operating rules of the
Independent Organization.

If the REP terminates service to a customer whose consumption is determined by
monthly meter readings without giving notice, the POLR shdl prorate the customer's

usage based on the customer's historic data or load profile to establish the customer's
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(4)

Q)

(6)

charges for the relevant portion of the billing cycle, unless the cusomer requests and is
willing to pay for an out-of-schedule meter read. Nothing in this section precludes a
POLR from having an out-of-cycle meter read performed for a new customer on its
own initiative provided the POLR does not pass on the cost of the meter read to the
customer.

The POLR is respongble for obtaining resources and services needed to serve the
customer once it has been noatified that it is serving the defaulting REP's cusomers. The
customer is responsible for charges for POLR service a the POLR rate from that time.
If a REP terminates service to a customer, it is financialy responsible for the resources
and services usad to serve the customer until it notifies the Independent Organization of
the termination of the service and until the switchover to the POLR is complete.

The POLR is financidly respongble for dl costs of providing dectricity to cusomers
from the time the switchover is complete until such time as the customer leaves POLR

savice.

Selection of the POLR. The commisson shdl designate certified REPS, or REPs that have

applied for certification and meet REP certification requirements, to serve as POLRs in aress of

the State in which customer choiceisin effect no later than June 1, 2001, and as required when

the term of a POLR ends theregfter, except that the commission shdl not designate the POLR in

the service areas of MOUSs or dectric cooperatives unless an eectric cooperative has delegated

its POLR dedsignation authority to the commisson in accordance with subsection (m) of this
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section The firg term for POLR service begins January 1, 2002 in dl areas open for

competition on that date.

@

2

3

The commisson will use a competitive bidding process to select the POLR for each

customer class in each designated POLR service area.

(A)

(B)

(©

A bidder may submit a bid to serve the residentid, smdl non-resdentid or the
large non-residentia class. A bidder may submit a bid for more than one class.
Bidswill be evauated independently for each class.

A REP may not submit a bid to provide POLR service to the resdentia and
gmdl commercid customer classes in its affiliated TDU service territory during
the years when the PTB isin effect. A REP may submit abid to provide POLR
sarvice to non-PTB customersin its affiliated TDU territory.

The commissonwill consder bids for one-year or two-year terms.

The competitive bidding processfalsif:

(A)

(B)

The commission does not recelve any bids from quaified bidders for a given
customer classin agiven ares; or
The terms and conditions of the bids received are unreasonable, as determined

by the commisson.

If, in a customer class or area, the competitive bidding process fals, the commisson

may investigate why the bidding process was unsuccessful and re-bid the service with

modifications, or the commisson may gppoint any certified REP serving a customer

classin an area to become the POLR for that customer classin that area. Additiondly,
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Q)
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for good cause the commission may use other options for gppointing POLRs if the bid

process fals. If a REP is appointed to serve as POLR, the following terms and

conditions will apply:

(A)  The agppointed REP will serve as POLR for a one-year term, or for such a
period as the commisson may reasonably designate.

(B)  The commisson will not gppoint an unwilling REP to serve in an area for two
consecutive terms unless it finds that requiring such REP to serve two
consecutive termsis in the public interest.

The affiliated REP may not be gppointed to serve as POLR in its affiliated TDU area

unless no other REP appliesto serve that area or the commisson rgects al bids for that

area.

If the commission determines that the bidding process fails under paragraph (2) of this

subsection, the commission will negotiate the POLR price for each customer class with

the appointed REP. The commission shal negotiate the rate for each class separately to
ensure cross subsidization among classes does not occur.

Before the POLR's term of service comes to an end S0 as to ensure timely continuation

of service the commission shdl repest the initid selection process.

When a POLR's term of service comes to an end, responsbility for the POLR's

customers will be transferred to the newly designated POLR.

Termination of POLR status.
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The commission may revoke a REPs POLR datus:

(A)
(B)

(©

If the POLR fails to maintain REP certification;

If the POLR fallsto provide service in a manner consstent with the commisson
rule reating to POLR service after it is provided up to 60 cdendar days notice
of the deficiency; or

At the commission's discretion for good cause provided the commission affords

the failing POLR due process.

A POLR that wishes to terminate its obligations must inform the commisson of the

actionsit is planning to take to ensure a smooth trangtion.

(A)

(B)

(©

The departing POLR may, with the approva of the commisson, trandfer its
POLR obligations to a qudified REP willing to assume the departing POLR's
terms of service.

The departing POLR shdl natify its customers and inform them of the transfer of
POLR obligations to a new POLR at least 60 days before the transfer takes
place.

If a POLR terminates its obligations without properly informing the commisson
and the customers and ensuring a smooth transtion, the POLR will be subject
to the pendties provided for in 825.107(j)) of this title (rdlating to the

Certification of Retail Electric Providers (REPS)).

If a POLR defauts or has its satus revoked before the end of its term, the commission

may appoint any certified REP serving a customer classin an areato become the POLR
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for that customer class in that area until anew POLR is awarded or gppointed to serve
at anegotiated rate. The conditions of service under subsections (d)-(g) of this section

goply to the interim POLR.

(k) Proceduresand criteriafor POLR selection.

@

)

The general procedure for the request for proposas (RFP) to select the POLRs will be

asfollows

(A)  Thecommisson staff will develop an RFP for commission gpprovd.

(B) A commisson daff evduation team will evauate the proposas submitted in
response to the RFP.

(C©)  Theevduation team will forward its recommendation to the commisson.

Thefollowing threshold criteriawill be used to determine whether bidders qualify:

(A)  Bidder's competence and qudifications, including prior REP experience. The
bidder should demondtrate thet it has retail experience and that it has staff with
aufficient eectric experience.

(B) Quadlity of the bidder's activity plan, including its demondrated readiness to
provide service a the beginning of the term of POLR service.

(©)  Minimum gandards for technicd and managerid resources condgtent with
§25.107(g) of thistitle.

(D)  Minimum standards for financid strength consstent with 825.107(f) of thistitle.
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3 The proposds of quaified bidders will be evauated on the basis of the proposed rates
for each customer class.

4 If two or more qudified bidders lid equd rates, the commisson will enter into price
negotiations with each bidder. If the tie is not resolved through negotiations,

contribution to enhancement of market competitiveness will be the tie-breaking criterion.

Service areas. The RFP will describe the service areas. The POLR service area should be
no larger than an existing TDU sarvice area, and may be smdler. When a TDU sarvice areais
divided into smdler areas, the commisson will attempt to divide the sarvice area 0 that the

customer composition of the smaler areas will reflect that of the larger TDU service area.

Electric cooperative delegation of authority. An dectric cooperative that has adopted

customer choice may propose to delegate to the commission its authority to sdect a POLR

under PURA 841.053(c) in its certificated service area in accordance with this section. The

commission will, a its option, accept or rgject such deegation of authority. If the commisson

accepts the ddegation of authority, the following conditions will apply:

@ the board of directors will provide the commisson with a copy of a board resolution
authorizing such ddegation of authority;

2 the delegation of authority will be made a least 30 days prior to the time the
commission issues a request for proposas to establish a POLR for a contiguous or

surrounding TDU service areg;
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the delegation of authority will be for a minimum period corresponding to the period for
which the solicitation will be made;

the eectric cooperative wishing to delegate its authority to designate a POLR will dso
provide the commission with the authority to select the criteria and procedures to be
used in sdlecting the POLR within the eectric cooperative's certificated service ares;
and

if the competitive bidding process that includes the eectric cooperative certificated area
fals, the commisson's delegated authority is extinguished, and such authority reverts to

the eectric cooperdtive.
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This agency hereby certifies that the rule, as adopted, has been reviewed by legd counsd and
found to be a vaid exercise of the agency's legd authority. It is therefore ordered by the Public Utility
Commission of Texas that 825.43 reating to Provider of Last Resort is hereby adopted with changes to

the text as proposed.

ISSUED IN AUSTIN, TEXASON THE 19th DAY OF OCTOBER 2000.

PUBLIC UTILITY COMMISSION OF TEXAS

Chairman Pat Wood, |11

Commissioner Judy Walsh

Commissioner Brett A. Perlman



