PROJECT NO. 24376

IMPLEMENTATION OF HB 472, PUBLIC UTILITY COMMISS ON

§
RELATING TO THE REGULATION OF 8§
TELEMARKETING SOLICITATION 8
AND PROVIDING PENALTIES 8

8 OF TEXAS

ORDER ADOPTING §26.37, RELATING TO THE TEXASNO-CALL LIST, AS
APPROVED AT THE MAY 23, 2002 OPEN MEETING
The Public Utility Commission of Texas (commission) adopts new 826.37, relating to the Texas No-
Cdl Lig with changes to the proposed text as published in the April 5, 2002 Texas Register (27
TexReg 2674). The rule implements House Bill 472 (HB 472), 77th Legidature, later codified as the
Texas Business and Commerce Code Annotated §43.103 (Bus. & Com. Code) (Vernon 1998 &
Supplement 2002) relating to Rules, Customer Information, Isolated Violation. The rule setsforth
procedures whereby certificated tdecommunications utilities (CTUs) mugt notify customers of the
avalability of the Texas no-cdl list. The rule dso provides for quarterly publication and dissemination of
the no-cdl lig in formats commonly used by persons making telemarketing cals, and addresses

violaions of the no-cal lis. Thisnew section is adopted under Project Number 24376.

The creetion of the Texas no-cdl list assgts residentid telephone cusomers in limiting the number of
telemarketing cdlsrecaved. Asprovided in the Bus. & Com. Code §43.101 relating to Commission to
Edtablish Texas No-Call Ligts, the state has contracted with a private vendor to maintain and administer
the Texas no-cdl database. The no-cdl program is sdlf-funding in thet costs of the vendor contract will

be offset by the fees paid by customers to register for the list and telemarketers to subscribe to the list.
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After the proposed rule was published in the Texas Register, the commission received written comments
from the following: AT&T Communications of Texas, L.P. (AT&T); Entergy Solutions Sdlect Ltd.,
Entergy Solutions Essentids Ltd, and Entergy Solutions Ltd. (Entergy REPs); MClI Worldcom, Inc.
(MCI); the Office of Public Utility Counsd (OPC); Rdliant Resources, Incorporated (RRI); the State of
Texas - Office of the Attorney General (OAG); Southwestern Bell Teephone Company (SWBT);
Sprint Communications Company LLP, United Telephone Company of Texas, Inc. doing business as
Sprint, Centrd Teephone Company of Texas doing busness as Sprint (Sprint); Texas Statewide
Telephone Cooperative, Inc. (TSTCI); TXU Energy Retail Company LP (TXU Energy); and Verizon

Southwest (Verizon).

A public hearing on the proposed section was held a commission offices on May 6, 2002 at 1:30 p.m.
Representatives from AT& T, MCI, OAG, OPC, SWBT, and TXU Energy attended the hearing and
provided comments a the hearing. To the extent that these comments differ from the submitted written

comments, such comments are summarized heren.

General comments

Prior to publication of the proposed rule, State Representative David Farabee filed a letter on behalf of

a blind congtituent who works as a telemarketer and asked that the commission consider reducing the

quarterly fee charged to tdemarketers who are disabled, sdf-employed or a smdl busness.
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Representative Farabee dso asked that the commisson ensure that the format of the no-cdl lig

software is compatible with the blind voice system.

The commission notes that the fee charged by the adminigtrator of the no-call database is presently $45
per quarter, which is less than the amount authorized by statute. The database administrator has agreed
to provide the no-cdl lig to subscribing tdlemarketers in a variety of formats, induding a format
compatible with the blind voice sysem. The commisson believes thet in setting a lower quarterly rate
for dl subscribing telemarketers and dlowing for anumber of formats, including any format agreed to by
the adminigrator and the subscribing telemarketer, Representative Farabee's concerns have been

addressed.

Customer, Nancy Basham, wrote aletter expressng her concern that the law contained too many

loopholes. Consumer's Uniondso filed asmilar |etter.

The commission acknowledges these concerns; however, the purpose of this rulemaking is to implement

the law as written and as a result, the commisson must work within the confines of the gpplicable law.

In response to the proposed rule, AT& T commended the commission for drafting a proposed rule that
was generdly consstent with HB 472. OPC aso noted its genera support for the rule. RRI suggested
some minor changes throughout the rule in order to harmonize the provisons in this section with the

provisons in §825.484, Texas Electric No-Cdl Lig. RRI dso made changes to caify that the Texas
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no-cdl list and the Texas eectric no-cdl list are two different lists and are based on two different
databases. RRI, in generd, suggested such changes as adding the word "Texas' before the terms no-

cdl regigrant (formerly no-call subscriber) and no-call database.

The commission disagrees that adding the word "Texas" before the terms no-call database and no-cdll
registirant serves to enhance the distinction between the two rules and declines to make that particular
change. Therulesrdating to the Texas No-Cadl List and the Texas Electric No-Cadll List are in separate
chapters of the commisson's substantive rules, and are therefore clearly distinguishable. Furthermore,
the definitions contained in subsection (c) of each section clearly digtinguish the lists and databases from

one another. Accordingly, the commission declines to make the clarifying changes suggested by RRI.

Specific commentsto the rule language

Subsection (c) contains definitions of terms used in this rule. MCl suggested changing the definition of
edtablished business rdationship to mirror the definition in the law. TXU Energy asserted that the
definition of established business reationship, as proposed, implies that customer business relationships
are developed only through persona contacts or face-to-face meetings, and fails to recognize
relationships developed by malil, facamile or over the Internet. TXU Energy suggested that in order to
resolve the issue, the phrase "between a person and a consumer™ should be deleted from the definition.
In its reply comments, OPC indicated that it did not find the phrase confusng and noted that the

definitions of "person’ in the commissons subgtantive rules, 825.5(42) and 826.5(153) relating to



PROJECT NO. 24376 ORDER PAGE 5 OF 36

Ddinitions, are not limited to a naturd person. AT&T indicated that TXU Energy's suggested revison
could possibly create more ambiguity rather than provide clarification. AT& T recommended that the
definition be dtered by adding the words "or entity" after the phrase "between a person.” MCI
indicated that the definitions of "person’ in the substantive rules gppear to resolve TXU Energy's

concern.

The commisson declines to modify the definition of an established business reaionship in subsection
(©(2). As published, the commisson dightly dtered the definition from the definition in the statute for
clarification purposes only; however, the change was not intended to dter the meaning. The commission
finds the definition as proposed, neither confusing nor redtrictive in the manner purported by TXU

Energy.

OPC proposed modifying the definition of telephone cal by adding the phrase "but not limited to" after
the word "induding.” OPC contended that by doing so, the rule would clearly pertain to any other types

of telephone contact made with future technological advances.

The commission agrees that the clarification proposed by OPC will better reflect the commission's intent
with respect to potential technologica advances not specificaly contemplated in the rule.  The

commission makes the change to the definition of telephone call in subsection (c)(8).
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OPC recommended deleting the phrase "including a telemarketing cdl made by an ADAD" in the
definition of telemarketer in subsection (€)(9). OPC explained that the phrase does not enhance the rule

in any way and is dready addressed within the definition of atedemarketing cal.

The commission adopts the change recommended by OPC for the reasons stated.

Subsection (d) relaing to the requirement of tdlemarketers establishes the required time frame within
which tdemarketers must remove newly-registered telephone numbers on the no-cdl lig from thar
internd tdlemarketing cdl ligs. RRI and Entergy REPs contended that as proposed, subsection (d) is
unclear as to whether the 60-day compliance period starts when a customer registers a telephone
number on the no-cal lig or when the telephone number is published on the lig. Commenters
recommended that the commission clarify the precise date triggering the 60-day compliance period. In
its reply comments MCI supported RRI's and Entergy REPS proposed change of adding the word

"published” to help darify this provison

The commisson agrees with the suggested change darifying the deadline set in this subsection and

modifies the rule accordingly.

MCI dso indicated in its initid comments to the commission that the definition of "established business
relationship”, discussed in subsection (c)(2), does not permit cals to numbers on the Texas no-cdl lig

unless the communication is voluntary. Therefore, MCl contended that in a monopoly setting, cdls
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made to customers by the monopoly provider of a service or good are not voluntary. MCI suggested
that the definition of "established business rdationship” in the atute dready reflects the redtriction and
that the commission should aso reflect the redtriction in subsection (d). Specificadly, MCI suggested
that a CTU shdl not make tdemarketing cdls in an areawhere it has a market share of 90% or greater
and in which if offers telecommunications services under a specific schedule of exchange rates. In reply
comments, SWBT and Verizon objected to MCI's proposed restriction on CTU telemarketing. SWBT
and Verizon dated that neither HB 472 nor the Federd Communications Commissionis (FCC's)
telemarketing rule (47 C.F.R. 864.1200, U.S.C. §227) prohibits an incumbent local exchange company

(ILEC) from contacting customers with whom it has an "established business relaionship.”

The commission disagrees with MCI's interpretation of the "established business relationship™ definition
and the proposed redtriction on ILEC tdemarketing. The commission agrees with SWBT's and
Verizon's contention that such a limitationis not included in the Bus. & Com. Code, Chapter 43 relating
to Telemarketing, nor in the FCC's tdemarketing rule.  Both sections contain definitions of an
"edtablished business rdationship” and neither definition suggests that ILECs are not part of the
established business rdationship exemption. Accordingly, the commission declines to make the change

to subsection (d) suggested by MCI.

Subsection (e) rdating to exemptions excludes certain types of telephone cdls from the requirements of
this section. In its written comments, TXU Energy suggested that the introductory phrase "In response

to acdl" be added to subsection (e)(1). TXU Energy contended that the added language is necessary
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to clarify that telemarketing calls made by a telemarketer a the request of an individud is not aviolaion

of this section even if that individud's telephone number appears on the Texas no-cdl lig.

The commisson disagrees with TXU Energy's characterization that its suggested language does not dter
the meaning of the rule. The rule, as published, and in full accord with the enabling Satute, specificaly
refers to a cadl made by a customer. Furthermore, the definition of tdlemarketing call specificdly

references an unsolicited telephone cal. The commisson is not persuaded that the additiona exemption

IS necessary or serves any clarifying purpose.

Subsection (f)(2)(A) outlines when the no-cdl lig will be updated and published by the adminigtrator.
MCI chdlenged the basic authority of the commisson to implement this subsection until an issue
regarding the nationd no-cal list has been resolved. MCI referenced Bus. & Com. Code §43.101
which provides the commisson with the authority to contract with a private vendor to maintain the
Texas no-cdl database. MCI contended that the “"provison cdealy permits persons meking
telemarketing cdls to update the nationa no-cdl ligt by adding to the nationd list those names on the
Texas no-cdl lig." MCI asserted that according to this provison, the vendor must publish the Texas
portion of the nationa no-cdl list in an dectronic format for subscribing telemarketers. Therefore, MClI
assarted that the commission is not authorized to provide for the operation of the Texas no-cdl

database until the pending nationd no-cdl list issue has been resolved.
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OAG indicated that MClI's argument that the Texas vendor must provide the Texas no-cdl lig to the
Direct Marketing Asociation (DMA) for incluson in DMA's nationd no-cal list was in error. OAG
indicated that such a requirement would alow telemarketers to comply with the Texas no-cdl satute by
acquiring the DMA's nationd no-cdl lisg. OAG asserted that Bus. & Com. Code 843.101(b)
addresses the requirements the contracted vendor must meset; the first being that the vendor must have
previoudy maintained a naiond no-cdl list for more than two years. Therefore, OAG contended that
rather than requiring the vendor to provide the Texas no-cdl list to the DMA as suggested by MCI, the
statute requires the vendor to provide the Texas portion of its nationd no-cdl ligt to telemarketers so

that telemarketers may include those Texas resdents on their list of persons not to call.

The commission rgects the clam that the commisson does not have the authority to provide for the
operation of the Texas no-cdl database. Furthermore, the commisson agrees with OAG's
interpretation of the statute. Texas Bus. & Com. Code 843.101 specificdly grants the commission
authority to establish and provide for the operation of the database. In addition, Bus. & Com. Code
843.103(8) grants the commisson the authority to adopt rules to adminiser Bus. & Com. Code
Subchapter C, relating to the Texas No-Cdl Lig. The commisson finds that in adopting this rule, it is

acting within its satutory authority.

TXU Energy suggested that the commission claify that the adminigirator of the database must update
and publish the "entire" Texas no-cdl lig, not merely the most recent additions. TXU Energy asserted

that publication of the entire list would lessen the possibility of error when a subscribing telemarketer is
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updating its own ligt. In addition, TXU Energy suggested that the adminigrator of the no-call database
should be required to dert subscribing telemarketers who have previoudy received a copy of the no-cdl

lig of the availability of the updated list in order to expedite telemarketer accessto the lig.

The commission accepts TXU Energy's suggestion of adding the word "entire" to subsection (f)(2)(A).
Publication and distribution of the entire no-cdl lig rather than just the updated portions of the list will
assis in avoiding any variation in the number of names contained on each list received by a subscribing
telemarketer. This precautionary measure will assg in preventing any unintended omission a the

distribution phase.

The commission declines to accept TXU Energy's suggested modification requiring the database
adminigrator to dert tdemarketers, via dectronic mal, of the avalability of an updated list. The
legidature has dready prescribed very specific time frames for publication and distribution of the no-cdll
lig. The commisson finds that placing an added requirement upon the administrator when the time

frame has dready been clearly set serves no beneficia purpose.

TXU Enegy dso recommended new language to subsection (f)(2)(C), which specifies that a
telemarketer has 60 days from the quarterly database publication date to acquire the updated list and

incorporate the information into its own telemarketing database.
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The commisson finds that the 60-day compliance period is adequately explained in §26.37(d) and

declines to reiterate the requirement esewherein therule.

Subsection (f)(3)(A) specifies the intended use of and prohibited uses of the no-call database. The
OAG, in its written comments, specificaly cited its support of this portion of therule. AT& T suggested
that the commisson make a clarifying change that specifies that the database cannot be resold or
trandferred to any other "non-effiliated’ person or entity. By adding the term "non-affiliated,” AT& T
indicated the change will daify that the purchased list can be shared amongst company affiliates.
AT&T asserted that dlowing the internd distribution of the no-cdl lig amongs dl filiaes of a
company will promote timely compliance with this section. Both MCI and Verizon supported AT&T's

position on thisissue.

The commission declines to insert the suggested language into subsection (f)(3). It was not the
commissons intention to dlow sharing amongs a parent company and its afiliates. Each afiliate that
chooses to make tdlemarketing cdls to Texas resdentid customers must purchase the ligt; just as each
customer that wishes to register more than one telephone number must pay aregidration fee for each
number. In order to clarify this requirement, the commission adds language to subsection (f)(3)(A) to
gpecify that a subscribing telemarketer cannot share a purchased no-cdl lig with its efiliates. Instead,
afiliaes must pay a separate fee for each individud lis. However, the commission notes that this does
not preclude a parent company from purchasing numerous copies of the no-cdl ligt and then disburang

the ligts to its afiliates, as long as each dfiliate has separately subscribed to, and paid the appropriate
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fee for, the Texas no-cdl list and agrees to comply with the requirements of this section. This should
resolve AT&T's concern regarding timely compliance with this section  The commission aso makes

other minor darifying changes to this subsection.

Subsection (g) relating to notice outlines the requirements for the customer notice provided by CTUs.
OPC recommended that the commission spdl out the acronym CTU in recognition of the fact that

persons who are unfamiliar with the acronym will be referring to the rule.

The commisson notes that the acronym is defined & its first occurrence, in subsection (b).

Subsection (g)(1) details the contents of the CTU-provisioned customer notice. AT&T indicated that
the level of information required in the customer notice is excessve and recommended deletion of

subparagraphs (B), (F) and (H). AT&T asserted that the information can be obtained by the customer
when regigering for the ro-cdl ligt. Inits reply comments, OPC and OAG disagreed with the deletion
of any of the notice content requirements. OPC contended that each method of notice provided by
CTUs should contain dl of the required information. OAG indicated the commisson has achieved a
good baance between essentid information to make a purchasing decision and supplying too much non
materid information. OAG stated the disclosures proposed are necessary to prepare a customer for
initid contact with the Texas no-cdl list. At the public hearing, AT& T supported its written comments

indicating that the notice should be short in length and generd in nature. In response, OPC dated it
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would be more convenient for cusomers if the information was readily available in the notice produced

by CTUs.

The commission agrees with OPC and OAG and declines to make any subgtantive changes to the
notice content requirements. The commission finds thet the level of information required in the notice is
not excessive as asserted by AT&T. The content requirements offer the custcomer basic information in

order to make a determination about whether or not to pursue registration.

In its reply comments, AT&T dso requested clarification regarding the first sentence in subsection
(9)(1), relaing to content of notice. AT&T asserted that as currently proposed, subsection (g)(1)

would require a CTU's notice to be printed in both English and Spanish on the same natice.

The commisson deletes the proposed language and adds dlarifying language to subsection (g)(2) in
response to AT& T's observation that the notice publication requirement in both English and Spanish is
confudng. The commisson does not require a CTU to provide notice of the no-cdl lig to customersin
both English and Spanish o the same form. Ingtead, through the reference to 826.26 of this title
(rdating to Foreign Language Requirements), the commisson requires a CTU to inform Spanisht
speaking customers how to obtain notice of the no-cdl list in Spanish. As suggested by §826.26(a), this
may be accomplished by an informationd sentence in English and Spanish indicating that the information

is available in Spanish upon request. Furthermore, consistent with 826.26(c), the commission requires a
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CTU that advertises, promotes, or markets a service or product in any language other than Englishand

Spanish, to provide the no-cdl lig notice in that language upon customer request.

OPC recommended additiona language to inform customers that they may only register resdentid
phone numbers (one per fee) on the Texas no-cdl lis. RRI suggested an additiond requirement
informing a customer how to remove a telephone number from the Texas no-cdl list and that a
telephone number may be automaticaly removed if that number changes. OPC and MCI supported

RRI's addition.

The commisson finds the additions proposed by OPC and RRI are not necessary to a customer'sinitid

decison to regigter for the no-cdl list and therefore, declines to implement the changes.

Subsection (g)(2) relates to publication of the no-cdl list notice and outlines the alowable methods
through which CTUs may accomplish customer notification. AT& T contended thet requiring CTUsto
provide both directory notice and bill inserts or bill messages is an onerous requirement that far exceeds
what is required by statute. Furthermore, it fails to recognize any other gppropriate means of notice.
AT&T requested that the commission require only one type of CTU-provisioned customer notice and
add language dlowing the qotion of "other direct natification in writing." AT&T asserted that other
means of appropriate notice include other direct notice in writing, such as a postcard, and noticein the
Customer Rights disclosure that a CTU mugt provide at the initiation of service and at least annudly

thereafter.
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MCI, SWBT, Sprint, TSTCI, and Verizon dso mantaned that requiring CTUs to provide customer
notice in more than one manner is contrary to the law. SWBT suggested that the publication of the
notice in the telegphone directory should be an option in lieu of the other types of required notice. AT&T
supported these commenters position, but referred the commisson to AT& T's recommended revisons

in order to amend the provisonsin subsection (g)(2).

OPC opposed the parties chdlenge to the publication requirements and commented that publication of
the notice in the directory and in a bill message or insart should not be an ether/or proposition. OPC
noted that the statute is the minimum standard for notice, but in no way restricts the commisson from
requiring additiond forms of noticee OPC supported the requirement as proposed because it helps
ensure that the notice reaches customers. OPC argued that requiring notice by more than one method
increases the chances that a person will see it. AT&T opposed OPC's suggestions regarding CTU-

provisioned customer notice.

TSTCI contended that the law intended to afford CTUs some latitude as to the type of notice they
provide to customers and that other means, such as company newdetters, should be an option. OPC
did not oppose TSTCI's suggestion adlowing notice to be accomplished through a separate direct

mailing or within aregularly published newdetter.
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In response to the commenters suggestion requesting that the commisson dlow more flexibility in the
options available for CTU-provisgoned customer notice, the commission agrees and modifies the rule
accordingly. In removing the telephone directory requirement, the commission encourages, but does not
require, CTUs to provide basic information regarding the Texas no-cal li in the consumer information
pages of the telephone directory. Although the commission, in subsection (g)(2)(B), does not dlow a
CTU to stisfy the notice publication requirement by publishing the notice in the telephone directory
only, the commission has expanded the number of notification methods avallable to CTUs in order to
dlow the flexibility that the commenters requested. The commission finds that its objective regarding
customer notification will best be met by requiring CTU- provisioned notice to each individud resdentia

customer.

In response to other suggested methods of notice, the commission has incorporated TSTCI's suggestion
regarding notification via newdetter, given that the newdetter is provided to each residential customer.
The commission has dso accepted AT& T's recommendations regarding the Customer Rights disclosure
and other direct naotification. However, regardless of the method of notification selected by a CTU, the

first notification to resdentia customers must be completed before the end of 2002.

Subsection (g)(3) relates to the timing of notice. AT&T disagreed with the commisson's requirements
in this subsection as to the timing of the notice. Both AT&T and TSTCI indicated that the proposed
60-day timeframe for initid notice narrows the options available to CTUs to provide notice. AT&T

elaborated that due to the short timeframe dlowed for the initid notice and the narrow timeframe of
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subsequent annua notices, a CTU would not be able to provide notice of the no-cdl ligt in the telephone
directory or Customer Rights disclosure. AT&T and TSTCl suggested increasing the initid notice
requirement timeframe to 90 days. AT&T further requested that the commission only require notice in
telephone directories produced after an appropriate period of time. AT&T mantaned that as
evidenced by the current number of registrants on the no-cdl lig to date, lack of CTU-provisoned
notice has not created a lack of program awareness. Therefore, the commisson should avoid the

imposition of unreasonable expenses upon CTUs.

The commission notes that as a result of the changes made to subsection (g)(2), AT&T's request
regarding the dlowable timeframe for customer notice in the telephone directory is no longer applicable.
The commission agrees that as evidenced by the number of registrants that have requested to be
included on the no-call database to date, lack of CTU-provisioned notice has not created any obstacles
to enrollment.  Accordingly, the commission relaxed the 60-day initid notice requirement and instead
alows natification to occur anytime before the end of the year 2002. The commission aso removes the
specific time period requirement during which subsequent notification must occur. A CTU mud 4ill
provide annud notice of the no-cal lig to customers, but may do so anytime during the year. These
changes should dlow CTUs full flexibility in therr chosen method of customer notice and avoid the

impaogtion of unreasonable costs.

AT&T incorrectly stated that §826.31(a)(4) of this title (relating to Disclosures to Applicants and

Customers) requires a CTU to provide the Customer Rights disclosure at the initiation of service and a
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leest annudly theresfter. Ingtead, it requires a CTU to provide the Customer Rights disclosure at the
initiation of service, and at least every other year thereafter OR a printed satement on the bill or abilling
insart referencing the location of the Customer Rights information.  The printed statement must be sent
to customers every sx months. Because the commission included the Customer Rights disclosure asa
viable option through which a CTU may provide notice of the no-cdl lig, the commisson sees no
bendfit in graying from the timing requirements aready outlined in §26.31(a)(4). Doing so would be
counterproductive to dlowing the Customer Rights disclosure as an option. However, the commission
notes that the no-cdl lig notice provided in the Customer Rights disclosure must be in compliance with
§26.37(0g)(1), relating to the content of the notice. Should a CTU provide subsequent notice through a
printed statement on a customer bill or a bill insert distributed to customers every six months as outlined
in §26.31(a)(4)(B)(ii), then the CTU nust identify on the bill or bill insart, the location of the no-cdl list
notice; a specific reference to the no-cal lig notice is required. A CTU that chooses an dlowable
notification method other than the Customer Rights disclosure must provide such notice on an annua

basis and the notice must comply with the content requirements listed in subsection (g)(1).

Regarding subsection (g)(4), rdding to commission review of notice, AT& T asserted that rather than
the commisson micromanaging the notice development process, the appropriate approach would be to
require CTUs to provide a copy of the notice text to the commission upon request. SWBT echoed the
concerns gating that a commission review requirement will only serve to delay the notification process.

However, in the event a CTU chooses to obtain notice approva from the commission, SWBT bdlieves
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that prior approva should create a "safe harbor,” barring future disputes regarding the notice. MCI and

Verizon supported SWBT's postion on thisissue.

OPC opposed the comments made by AT&T and SWBT. OPC asserted that the approval process
acts as an important customer protection tool. Additionaly, with commission review, a company can

avoid the expense of having to re-run the notice due to defects in the publication.

The commission deletes what was formerly subsection (g)(4)(A), commission review of the notice. The
commisson has explicitly detailed the notice requirements in subsection (g)(1) and relies upon CTU
compliance with this section.  Should the commission have any concerns regarding the content, method

or timing of CTU-provisioned notice, the commission has reserved the right to request the records.

TSTCI urged the ddetion of subsection (g)(4)(B) indicating that the Public Utility Regulatory Act
(PURA) dready grants the commission the authority to review and ingpect the records of public utilities,
thus this provison is not necessary. OPC strongly opposed TSTCI's suggestion to delete this provision
because te requirement to provide records is not unique to this rule and should not be diminated

merdly because it is an inconvenience.

OPC requested that the commission require CTUs to provide copies of customer notification records to
OPC, in addition to the commisson. OPC contended that such a requirement would serve to inform

OPC of the gtatus of CTU compliance and highlight the level of priority afforded this issue. At the
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public hearing, OPC clarified its written comments and stated that OPC did not intend to suggest that it
is aregulatory body, but that it is charged by the Legidature with representing the public interest of smal
commercid and resdentia customers. OPC stated that this givesit the jurisdiction to look at the notices
supplied by companies to their customers. OPC further stated that dlowing it to look at the notices
would not place aburden on companies and that no companies have asserted that the notice information
is confidentid. OPC aso stated that the agency would pay any copying costs associated with
supporting its request. OPC stated that, if it is not dlowed to view al notices, the agency will have to
file open records requests for the materids and this would be adminigtratively burdensome. AT&T,
MCI, SWBT, RRI, and Verizon opposed this requirement citing tha there is no atutory basis for
granting OPC regulatory review authority. AT& T suggested thet if OPC has concerns regarding CTU

compliance with notice requirements, OPC should rai se the concerns with the commission.

Given tha the commisson removed the commisson review of the notice requirement in former
subsection (g)(4)(A), the commission declines to delete the record retention requirement as suggested
by TSTCl. However, the commission notes that a CTU must provide a copy of records to the

commission only upon request.

Regarding OPC receipt of customer notification records, the commisson agrees with the mgority of the
commenters and declines to require CTUs to provide copies of such records to OPC. Thereis no

gatutory authority for requiring OPC receipt of CTU-provisioned customer notification records.
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MCI recommended that the commisson set a 24-month time limit on the retention of records. OPC
does not oppose such a time limitation, but asserted it would not support any period less than 24
months. SWBT recommended a retention period of one year sSince notification must occur on an annud

basis.

In response to MCI's recommendation, he commission finds a record retention requirement of 24

months suffident, and therefore adds language to that effect to subsection (g)(4).

Subsection (h) relaes to violations and explains that it is an affirmative defense to this section that a
telemarketing cdl made to a tdephone number on the Texas no-cdl lig is not a violation if the
telemarketing call was an isolated occurrence made by a telemarketer who has implemented adequate
procedures to comply with this section. MCI, OAG and OPC genedly supported §26.37(h)(2).
OAG suggested adding the phrase "or by a court of competent jurisdiction’ to the initid sentence in
subsection (h)(2). Verizon disagreed, explaining that the incluson of the OAG's suggested phrase does

not have any bearing on a court's jurisdiction.

OPC commented that 826.37(h), as published, does not seem to address businesses that do not engage

in tdemarketing full-time, and suggested adding a different set of requirements for such businesses.

In lieu of the OAG's suggested language regarding a determination by a court of competent jurisdiction,

the commisson smply ddetes the phrase "by the commisson' from subsection (h)(2). The commission



PROJECT NO. 24376 ORDER PAGE 22 OF 36

also rglects OPC's suggestion that the commission cregte a different type of affirmative defense claim for
telemarketers who do not make telemarketing cdls on a full-time bass or employ a "low-tech’
goproach to telemarketing. The main intent of this section is to protect customers from unwanted
telemarketing calls. It makes no difference to the recipient of the unwanted tdlemarketing cal what
category of tdlemarketer initiated the cal. Accordingly, the commisson refuses to incorporate any

further exemptions other than what is explicitly provided for by Satute.

Subsection (h)(2)(A) defines an isolated occurrence. SWBT recommended deleting the term “or
follow," and replacing the word "incdent” with "separate occurrence.” AT&T supported the wording

changes.

The commisson agrees to replace the word "incident” with "separate occurrence” for darification
purposes, but declines to delete the term “or follow."” Deeting the term "or follow" is not a darifying

change but a substantive one that would significantly change the meaning of the provison.

Subsection (h)(2)(B) addresses violations of the no-cdl list and specificdly places the burden to prove
that a telemarketing call was an isolated occurrence made in error upon the telemarketer that made the
cdl. SWBT sated that this subsection, as published, requires an aleged violator to prove a negetive, in
that, the violator must prove that the violation had rarely occurred. SWBT suggested deeting the first
sentence relating to burden of proof. At the public hearing, SWBT reiterated its pogtion on this issue

and dtated that forcing a telemarketer to prove something that is impossible to prove would raise due
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process concerns. In its reply comments, AT& T concurred with SWBT's recommended changes but
provided additiond clarifying language to that offered by SWBT. AT&T suggested replacing the word
"dam” with the phrase "assert as an afirmative defense’ and also deleting the word "first™ in subsection
(h)(2)(B). OAG and OPC opposed SWBT's recommendation, with OPC adding that the subsection
as published has a deterrent vdue. OAG pointed out that the statute specificdly contemplates a
telemarketer proving both that an aleged violation is an isolated occurrence and that the telemarketer
has adequate procedures in place. OAG asserted that the defense has two prongs and the burden of

proof for both prongs should rest with the telemarketer.

The commission rgects SWBT's and AT& T's recommended changes regarding burden of proof. Bus.
& Com. Code 843.103(a)(2) provides that a telemarketing cal made to a number on the Texas no-cdl
lig isnot aviolaion of Bus. & Com. Code 843.102 if the telemarketing call was an isolated occurrence
made by a person who has adequate procedures in place. As stated by OAG, the statute expressy
requires that both criteria are met. The commission does, however, make the darifying changes to
subsection (h)(2)(B) suggested by AT&T. The commisson deetes the words "dam’ and "fire" and

inserts the phrase "assert as an afirmative defense.”

Subsection (i), relating to enforcement and pendties, delineates the commisson's authority for
investigating violations of this section. The OAG proposed that subsection (i)(3) be modified to reflect
that the commisson does not have exclusve jurisdiction to investigate violations of the no-cdl lis made

by retail dectric providers (REPS).
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The commisson agrees and modifies the rule accordingly. The commission aso removes the word
"exdugve" from subsection (1)(2) which relates to the commission's jurisdiction to investigete violations
made by tedlecommunications providers. The commisson finds that the word is not necessary, as the

commisson Smply wanted to affirm thet it has jurisdiction to investigate violations of this section.

All comments, including any not specificaly referenced herein, were fully consdered by the commisson.
In adopting this section, the commission makes other minor modifications for the purposes of darifying
its intent and consistency with 825.484. For example, the commisson changes the term no-cdl
"subscriber” to no-cdl "regidrant” to disinguish a no-cdl "registrant” as a telephone customer that has
regisered to be on the Texas no-cdl lig, from a "subscribing” telemarketer which denotes a
telemarketer that has "subscribed,” through gpplication and payment of fees, to receive the quarterly

published no-cdl lig.

This section is adopted under the Public Utility Regulatory Act, Texas Utilities Code Annotated
§14.002 (Vernon 1998, Supplement 2002) (PURA) which provides the commission with the authority
to make and enforce rules reasonably required in the exercise of its powers and jurisdiction. In
addition, this section is adopted under the Texas Business and Commerce Code Annotated 8§43.103

which grants the commission the authority to adopt rules to adminigter the no-cal lig.
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Cross Reference to Statutes:  Public Utility Regulatory Act 814.002; Texas Budness & Commerce

Code Annotated §843.002, 43.003, and 43.101 — 43.103.
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826.37. TexasNo-Call List.

@ Purpose. This section implements the Texas Business & Commerce Code Annotated §43.103
(Bus. & Com. Code) relating to rules, customer information, and isolated violations of the Texas

no-cdl lit.

(b) Application. Thissection is gpplicableto:

(1)  Ceatificated tdecommunications utilities (CTUs), as defined by 8265 of this title
(rdlating to Definitions), hat provide loca exchange telephone service to resdentia
customersin Texas, and,

2 Telemarketers, as defined in subsection (c)(9) of this section induding, but not limited

to, retall electric providers as defined in 825.5 of thistitle (relating to Definitions).

(© Definitions. The following words and terms, when used in this section shdl have the following
meanings, unless the context clearly indicates otherwise.

@ Consumer good or service — For purposes of this section, consumer good or

service has the same meaning as Bus. & Com. Code 843.002(3) relating to Definitions.

2 Established business relationship — A prior or existing rdationship that has not

been terminated by ether paty, and that was formed by voluntary two-way

communication ketween a person and a consumer regardless of whether consideration

was exchanged, regarding consumer goods or services offered by the person.
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©)

(4)

Q)

(6)

(")

(8)

No-call database — Database administered by the commission or its desgnee that

contains the names, addresses, non-business teephone numbers and dates of

regigration for al Texas no-cdl registrants. Ligts or other information generated from

the no-call database shall be deemed to be a part of the database for purposes of

enforcing this section.

No-call list — Ligt that is published and distributed as required by subsection (f)(2) of

this section.

No-call registrant — A telephone customer who has registered, by application and

payment of accompanying fee, for the Texas no-cdl lig.

State licensee — A person licensed by a Sate agency under a law of this state that

requires the person to obtain a license as a condition of engaging in a professon or

business.

Telemarketing call — An unsolicited telephone cal made to:

(A) solicit asdeof aconsumer good or service,

(B)  <olicit an extenson of credit for aconsumer good or service; or,

(C)  obtan information that may be used to solicit a sale of a consumer good or
service or to extend credit for sde.

Telephone call — A cdl or other transmisson that is made to or recelved a a

telephone number, including but not limited to:

(A) acdl made by an automatic did announcing device (ADAD); or,

(B) atrangmisson to afacsmile recording device.



PROJECT NO. 24376 ORDER PAGE 28 OF 36

(d)

()

9 Telemarketer — A person who makes or causes to be made a tdemarketing cal.

Requirement of telemarketers. A tdemarketer shal not make or cause to be made a
telemarketing cdl to a telephone number that has been published for more than 60 calendar

days on the Texas no-cdl list.

Exemptions. This section shal not gpply to ateephone cdl made:

Q) By a no-cdl regigrant that is the result of a solicitation by a sdller or telemarketer or in
response to generd media advertisng by direct mal <olicitations that clearly,
conspicuoudy, and truthfully make al disclosures required by federd or Sate law;

2 In connection with:

(A)  Anedablished busnessreationship; or,
(B) A busness rdationship that has been terminated, if the cdl is made before the
later of
0] the date of publication of the firs Texas no-cdl list on which the no-cdl
regisrant's telephone number appears, or,
@i one year &ter the date of termination;

3 Between a tdemarketer and a business, other than by a facamile solicitation, unless the
busness informed the telemarketer that the business does not wish to receve
telemarketing cdls from the telemarketer;

4) To collect a debt;
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()

5) By adae licenseeif:

(A)  Thecdl isnot made by an ADAD;

(B)  The solicited transaction is not completed until a face-to-face sales presentation
by the sdller, and the consumer is not required to pay or authorize payment until
after the presentation; and,

(C©)  The consumer has not informed the telemarketer that the consumer does not
wish to receive tdemarketing cdls from the telemarketer; or,

(6) By aperson who is not atelemarketer, as defined in subsection (c)(9) of this section.

No-call database.
@ Adminigrator. The commisson or its desgnee shdl establish and provide for the
operation of the no-call database.
2 Distribution of database.
(A)  Timing. Beginning on April 1, 2002, the adminigrator of the no-call database
will update and publish the entire Texas no-cdl ligt on January 1, April 1, July 1,
and October 1 of each year;
(B) Fees Theno-cdl lig shdl be made available to subscribing telemarketers for a
set fee not to exceed $75 per list per quarter;
(C©)  Format. The commisson or its desgnee will make the no-cdl lig available to
subscribing telemarketers by:

0] electronic internet access in a downloadable format;
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@i Compact Disk Read Only Memory (CD-ROM) format;
(i) paper copy, if requested by the telemarketer; and,
(iv)  any other format agreed upon by the current administrator of the no-cdl
database and the subscribing telemarketer.
3 Intended use of the no-call database and no-call list.

(A)  Theno-cdl database shdl be used only for the intended purposes of cregting a
no-cdl lis and promoting and furthering statutory mandates in accordance with
the Bus. & Com. Code, Chapter 43 rdating to Tdemarketing. Neither the no-
cal database nor a published no-cdl lig shdl be transferred, exchanged or
resold to a nonsubscribing entity, group, or individud regardless of whether
compensation is exchanged.

(B)  Theno-cal database is not open to public inspection or disclosure.

(C©)  The adminigrator shall take al necessary steps to protect the confidentidity of
the no-call database and prevent access to the no-cal database by unauthorized
parties.

4 Penalties for misuse of information. Improper use of the no-call database or a
published no-cdl lig by the adminigtrator, telemarketers, or any other person regardiess
of the method of attainment, shdl be subject to adminigrative pendties and enforcement

provisons contained in 822.246 of thistitle (relating to Adminigtrative Pendlties).
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@

Notice. A CTU shdl provide notice of the no-cdl list to each of its resdentid customers as

specified by this subsection. In addition to the required notice, the CTU may engage in other

forms of customer natification.

@ Content of notice. A CTU shdl provide notice in compliance with 826.26 of thistitle

(rdlating to Foreign Language Requirements) thet, a a minimum, clearly explains the

following:

(A)

(B)

(©
(D)

(E)

(F)

G

Beginning January 1, 2002, residentia customers may add their name, address
and nontbusiness telephone number to a state-sponsored no-cdl lig thet is
intended to limit the number of telemarketing cals recaived;

When a customer who regigters for induson on the no-cdl list can expect to
stop receiving telemarketing calls,

A customer must pay afeeto register for the no-cdl lig;

Regidration of a hon-business telephone number on the no-cdl ligt expires on
the third anniversary of the date the number isfirg published on the list;
Regigration of a tedephone number on the no-cdl list can be accomplished via
the United States Postd Service, Internet, or telephonicaly;

The customer regigtration fee, which cannot exceed three dollars per term, must
be pad by credit card when regisering online or by telephone.  When
registering by mail, the fee must be paid by credit card, check or money order;
The toll-free telephone number, website address, and mailing address for

registration; and,
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(H)

A customer that registersfor incluson on the no-cal list may continue to receive
cdls from groups, organizations, and persons who are exempt from compliance
with this section, including a lising of the entities exempted as specified in

subsection (e) of this section.

2 Publication of notice.

(A)

(B)

Telephone directory. A CTU that publishes, or has an &ffiliate that publishes, a
resdentia telephone directory may include in the directory a prominently
disolayed toll-free number and Internet mail address, established by the
commisson, through which a person may request aform for, or request to be
placed on, the Texas no-cdl list in order to avoid unwanted telemarketing calls.
Notice to individud customers. A CTU shdl provide notice of the Texas no-
cdl lig to each of its resdentiad customers in Texas by one or more of the
methods ligted in dauses (I)—(v) of this subparagraph.

0] an insert in the customer's billing statement.  Electronic notification is
permissble for a customer who, during the natification period, is
recaiving billing satements from the CTU in an eectronic format;

(i) abill message;

(i) separate direct mailing;

(iv) customer newdetter; or

v) Cugtomer Rights disclosure as provided in 826.31(a)(4) of this title

(rdating to Disclosures to Applicants and Customers).
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3 Timing of notice. Beginning in 2002, aCTU shdl provide notice of the Texas no-cdl
lig to its resdentid customers usng one of the methods listed in paragraph (2)(B)(i)-(v)
of this subsection
(A) A CTU that uses a natification method listed in paragraph (2)(B)(i)-(iv) of this

subsection, shdl provide the notice annudly beginning in 2002. The annud
notice shdl be essly legible, prominently displayed, and comply with the
requirements listed in paragraph (1) of this subsection.

(B) A CTU tha eects the Customer Rights disclosure as its notification method as
dlowed in paragraph (2)(B)(v) of this subsection shal comply with the timing of
distribution reguirement in §26.31(a)(4) of thistitle. Theno-call list information
provided in the Customer Rights disclosure shal comply with paragraph (1) of
this subsection.

4 Records of customer notification. Upon commission request, a CTU shdl provide a
copy of records maintained under the requirements of this subsection to the commisson.
A CTU shndl retain records maintained under the requirements of this subsection for a

period of two years.

(h) Violations.
@ Separate occurrence. Each tdemarketing cdl to a telephone number on the no-cdl

lig shel be deemed a separate occurrence.
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2

| solated occurrence. A tdemarketing cal made to anumber on the no-cal lig isnot a
violation of this section if the tdemarketing cdl is determined to be an isolated
occurrence.

(A) An isolated occurrence is an event, action, or occurrence that arises
unexpectedly and unintentiondly, and is caused by something other than afailure
to implement or follow reasonable procedures. An isolated occurrence may
involve more than one separate occurrence, but it does not involve a pattern or
practice.

(B)  The burden to prove that the telemarketing call was made in error and was an
isolated occurrence rests upon the telemarketer who made the cdll. In order for
atelemarketer to assert as an affirmative defense that a potentid violation of this
section was an isolated occurrence, the telemarketer must provide evidence of
the following:

() The tdlemarketer has adopted and implemented written procedures to
ensure compliance with this section and effectivdy prevent
telemarketing cdls that are in violation of this section, induding taking
corrective actions when appropriate;

(i) The telemarketer has trained its personnel in the established procedures,
and,

(i) The telemarketing cdl that violated this section was made contrary to

the policies and procedures established by the telemarketer.
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0]

Enforcement and penalties.

Q) State licensees. A date agency that issues a license to a Sate licensee may recelve
and investigate complaints concerning violaions of this section by the state licensee.

2 Teecommunications providers. The commisson has jurisdiction to investigate
violations of this section made by tdecommunications providers, as defined in the Public
Utility Regulatory Act (PURA) 8§51.002.

3 Retail electric providers. The commisson has jurisdiction to investigate violations of
this section made by retail dectric providers (REPs) as specified in §25.492 of thistitle
(reating to NonCompliance with Rules or Orders, Enforcement by the Commission).

4 Other Telemarketers. A tdemarketer, other than a date licensee or
telecommunications provider, that violates this section shdl be subject to adminigtrative

pendlties pursuant to 822.246 of thistitle,
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This agency hereby certifies that the rule, as adopted, has been reviewed by legd counse and
found to be a valid exercise of the agency's legd authority. It is therefore ordered by the Public Utility
Commission of Texas that §26.37 relating to Texas No-Cdl Ligt is hereby adopted with changesto the

text as proposed.

ISSUED IN AUSTIN, TEXASON THE 23rd DAY OF MAY 2002.

PUBLIC UTILITY COMMISSION OF TEXAS

Rebecca Klein, Chairman

Brett A. Perlman, Commissioner



