PROJECT NO. 50028

REVISION OF RULES AND FORMS
RELEVANT TO EXPEDITED
RELEASE

PUBLIC UTILITY COMMISSION

OF TEXAS

wn W W

ORDER ADOPTING REPEAL OF 16 TAC §24.245 AND NEW RULE 16 TAC §24.245
AS APPROVED AT THE JUNE 12, 2020 OPEN MEETING

The Public Utility Commission of Texas (commission) repeals existing 16 TAC 824.245,
relating to revocation of a certificate of convenience and necessity, and adopts new 16 TAC
824.245, relating to revocation of a certificate of convenience and necessity or amendment of a
certificate of convenience and necessity by decertification, expedited release, or streamlined
expedited release with changes to the proposed text as published in the March 13, 2020 issue of
the Texas Register (45 TexReg 1787). The new rule will implement Senate Bill 2272 enacted by
the 86th Texas Legislature and clarify processes for revocation or amendment of certificates of
convenience and necessity (CCN) by decertification, expedited release, and streamlined

expedited release. This repeal and new rule are adopted under Project Number 50028.

No public hearing was requested so no public hearing was held.

The Texas Association of Water Companies (TAWC) submitted comments on the proposed new

rule. No reply comments were received.

Unless otherwise specified, all references to subsections, paragraphs, and subparagraphs relate to

§24.245.
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General Comments on §24.245

TAWC would like the commission to adopt CCN policies that provide the best opportunity
possible for CCN holders to retain their lawfully obtained CCNs and receive just and adequate
compensation under the applicable statutory framework.

Commission Response

The new rule is intended to implement Texas Water Code requirements and the policies

established by the Legislature.

§24.245(c)(1)

Proposed paragraph (c)(1) states "An order of the commission in any proceeding under this
section does not create a vested property right." TAWC requested that the commission not adopt
this proposed provision because the language is not statutorily required, suggests the commission
can determine by rule what is or is not a vested property right in Texas, and is unnecessary in the
context of a CCN decertification proceeding.

Commission Response

The commission agrees that the provision is unnecessary and removes it from the rule.

§24.245(d)(2)(F)

Proposed subsection (d) applies to CCN revocations or amendments initiated by the commission
or the CCN holder. TAWC stated that the proposed language for §24.245(d)(2)(F) should be
modified to clarify that it applies only to decertification amendments or revocations by consent
ordered under subsection (d) and not to other CCN application matters filed under other

commission rules or pursuant to agreements.
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Commission Response
The commission modifies §24.245(d)(2)(F) to clarify that it applies only to CCN revocations

and decertifications ordered under 824.245(d)(2).

§24.245(e)(2) and (5)

Proposed subsection (e) implements TWC 8§13.2451 which provides for decertification of a
municipality’s service area under certain circumstances. TAWC requested that the rule permit
any retail public utility, not just retail public utilities with "adjacent" service areas, to file a
petition to remove certificated areas under this subsection. TAWC stated that it is not clear
whether "adjacent” means directly abutting the area to be removed or further away. TAWC
suggested that for purposes of both paragraph (e)(2) and notice under paragraph (e)(5), it might
be appropriate to define the appropriate distance as up to two miles away in line with CCN
application notice requirements.

Commission Response

The commission deletes paragraph (e)(2) and modifies paragraph (e)(5) of the proposed
rule to provide flexibility concerning who may file a petition under this subsection and will

determine eligibility to submit a petition and appropriate notice on a case by case basis.

§24.245(f)(4)
Proposed paragraph (f)(4) provides that the fact that a CCN holder is a borrower under a federal
loan program is not a bar to a request for expedited release and provision of services by an

alternate retail public utility. TAWC questioned the legality of the federal debt language in light
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of recent federal court decisions and stated that the commission should consider removing this
language.

Commission Response

The commission declines to modify the rule as suggested by TAWC. The proposed rule is
based on clear requirements in TWC 8§13.254(a-1). The court challenges to which TAWC
refers are not yet finally decided. If a change in law occurs, the commission will implement

the new law at that time.

§24.245(f)(14)

Proposed paragraph (f)(14) relates to compensation to a former CCN holder after expedited
release has been granted. TAWC commented that a CCN holder should not be required to file a
response to a petition under subsection (f) concerning release or face a requirement to overcome
a "rebuttable presumption™ that no compensation should be paid. TAWC stated that the
propriety of CCN release and compensation are two different issues and should be handled
separately and the following language, which is not statutorily required, should be removed: "If
the current CCN holder did not timely file a response to the landowner's petition, there is a
rebuttable presumption that the amount of compensation to be paid is zero."

Commission Response

The commission modifies the rule as proposed by TAWC.

§24.245(q)
Proposed subsection (g) provides that the commission will determine the compensation to be

paid to the CCN holder at the time another retail public utility seeks to provide service in the
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removed area and before service is actually provided. TAWC requested the commission to
manage the award of compensation for a TWC 8§13.254(a-1) expedited release in the same
proceeding as the CCN release to make the process more like the streamlined expedited release
process and provide better assurance to Texas utilities that compensation will in fact be
addressed. TAWC stated that leaving compensation to a future potential proceeding does not
guarantee CCN holders will be compensated because there is no requirement for the alternate
retail public utility used as the basis for an (a-1) expedited release to actually provide notice of
intent to serve the released area. A petitioning landowner and the alternate retail public utility
contemplated could potentially fail to come to terms on a non-standard service agreement and
leave the area unserved, which could also leave the CCN holder that lost service territory
uncompensated.

Commission Response

The commission declines to modify the rule as requested by TAWC. TWC 8§13.254(e)
provides that after expedited release under §13.254(a-1), the amount of compensation, if
any, must be determined at the time another retail public utility seeks to provide service.
The utility that ultimately seeks to serve the area, which may or may not be the alternate
retail public utility identified by the petitioning landowner, is not required to be a party to
the expedited release proceeding. Therefore, it may not be possible to decide the amount of
compensation in the proceeding on the petition for expedited release. In streamlined
expedited release proceedings, no consideration is required to be given to future service to
the removed area, although under TWC 813.2541(a), which incorporates TWC 8§13.254(d),

no utility may serve the removed area until compensation has been paid. The
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compensation to the CCN holder is paid by the petitioning landowner and there is a

statutory deadline for payment.

§24.245(9)(3)

Proposed paragraph (g)(3) provides that if a former CCN holder and prospective retail public
utility have agreed on the amount of compensation to be paid, they must make a joint filing
stating the amount of compensation to be paid. TAWC questioned the requirement to file a
statement about the amount of agreed compensation in a TWC §13.254(a-1) expedited release
matter. TAWC stated that this requirement could be viewed as violative of settlement privileges
and chill negotiation efforts, and that at a minimum, the rule should clarify that the statement
may be filed confidentially.

Commission Response

The commission declines to modify the proposed rule. The commission is required to find
that the compensation amount is just and adequate and cannot make such a finding
without knowing the amount. The commission’s procedural rules provide for filing of
information claimed to be confidential, subject to the commission’s authority to declassify

information later determined not to be confidential.

§24.245(h)(1)(C)

Proposed subparagraph (h)(1)(C) provides that the owner of a tract of land may petition for
streamlined expedited release of all or a portion of the tract of land if at least part of the tract of
land is located in the current CCN holder's certificated service area and at least some of that part

is located in a qualifying county. TAWC commented that the rule should require that the entire
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25 acres should be required to be in a targeted CCN and qualifying county to be eligible for
removal. TAWC stated that the proposed requirement expands the types of tracts eligible for
removal from a CCN holder's certificated service area to the detriment of Texas utilities.
Commission Response

The commission declines to modify the rule as proposed by TAWC. The provision to
which TAWC objects is in the current commission rule and reflects the commission’s

interpretation of the TWC §13.2541 requirements.

§24.245(h)(8)

Proposed paragraph (h)(8) provides that the fact that a CCN holder is a borrower under a federal
loan program is not a bar to the release of land under §24.245(h) and the CCN holder must not
initiate an application to borrow money under a federal loan program after the date the petition is
filed until the commission issues a final decision on the petition. TAWC questioned the legality
of the federal debt language in light of recent federal court decisions and stated that the
commission should consider removing this language.

Commission Response

The commission declines to modify the rule as suggested by TAWC. The proposed rule is
based on clear requirements in TWC 813.2541(d) and (e). The court challenges to which
TAWC refers are not yet finally decided. If a change in law occurs, the commission will

implement the new law at that time.

§24.245(i)
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Proposed subsection (i) applies to determination of compensation to the former CCN holder after
streamlined expedited release. TAWC would like 16 TAC 8§24.245(i) clarified to state that
compensation will be determined in the same proceeding as the streamlined expedited release.
Commission Response

The commission’s current practice is to address release and compensation in the same
proceeding and modifies the rule to expressly provide that the amount of compensation will

be decided in the same proceeding as the petition for streamlined expedited release.

8§24.245(i)(1)

Proposed paragraph (i)(1) provides that if a former CCN holder and landowner have agreed on
the amount of compensation to be paid, they must make a joint filing stating the amount of
compensation to be paid. TAWC questioned the requirement to file a statement about the
amount of agreed compensation in a §13.2541 streamlined expedited release matter. TAWC
commented that this type of statement could be viewed as violative of settlement privileges and
chill negotiation efforts and that at a minimum the rule should clarify that the statement may be
filed confidentially.

Commission Response

The commission declines to modify the proposed rule. The commission is required to find
that the compensation amount is just and adequate and cannot make such a finding
without knowing the amount. The commission’s procedural rules provide for filing of
information claimed to be confidential, subject to the commission’s authority to declassify

information later determined not to be confidential.
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§24.245(i)(4)

TAWC disagreed with the inclusion of proposed paragraph (i)(4) which provides that if the
former CCN holder fails to make a filing about the amount of agreed compensation or to engage
an appraiser or file an appraisal within the timeframes required, the amount of compensation to
be paid will be deemed to be zero. TAWC stated that CCN holders targeted by streamlined
expedited release petitions should never receive zero dollars as compensation because TWC
813.254(d) and (g) as incorporated by reference in TWC 813.2541 collectively mandate a
requirement for "just and adequate compensation™ which should be required whether a targeted
CCN holder makes a filing regarding compensation or not. TAWC further stated that the
petitioner and the commission should be required to figure out the appropriate amount owed with
or without a filing by the targeted CCN holder. TAWC stated that the PUC continues to order
CCN holders who lose service territory through the streamlined expedited release process to
make a county recording with a map and boundary description of the changed CCN area
pursuant to TWC 813.257(r) for which there is typically a filing fee and time involved. Further,
some amount of time and expense is always required for a CCN holder's attorney or other
representative to review and determine an appropriate response to each streamlined expedited
release petition filed against it. TAWC stated that these minimum expenses exist regardless of
whether a targeted CCN holder makes a filing so there should be some "just and adequate™
amount awarded.

Commission Response

The commission declines to modify the rule because TWC 813.2541 requires the former
CCN holder to reach an agreement with the landowner or engage an appraiser. The

proposed rule is intended to provide an incentive for the former CCN holder to comply
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with the statutory requirements so that the proceeding can be concluded within the

required time periods.

§24.245(i)(5)

TAWC noted that this paragraph includes a typographical error. "CNN" should be changed to
"CCN."

Commission Response

The commission corrects the typographical error.

§24.245())

TWC 813.254(g) and proposed 16 TAC 8§24.245(j)(2)(H) allow consideration of "other relevant
factors” in compensation determinations. TAWC commented that proposed 824.245(j) should
specifically permit consideration of expenses required to comply with TWC 8§13.257(r). TAWC
stated that the rule should also recognize that the revenue stream lost from anticipated future
customers in growth areas, not just existing customers which typically do not exist in expedited
release and streamlined expedited release situations, is a "relevant™ compensation consideration
even though not specifically stated in TWC 813.254(Q).

Commission Response

The commission modifies the rule to expressly provide for expenses incurred under TWC
813.257(r) as necessary and reasonable legal expenses under 824.245(j)(2)(G). The
commission declines to modify the rule to expressly allow recovery of the revenue stream
from future customers because it is not included in TWC 813.254(g). However, the former

CCN holder is able to request recovery under §24.245(j)(2)(H).
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Appraiser Qualifications

TAWC stated that the proposed rule does not establish qualifications or a procedure for
maintaining a list of qualified individuals for appraisal preparation under the TWC §813.254 and
13.2541 compensation procedures and suggested that the commission establish ground rules for
who can perform this work.

Commission Response

The commission does not adopt requirements for appraisers in this project because it is

outside the scope of the notice of the proposed rule.
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All comments, including any not specifically referenced herein, were fully considered by the
commission. In adopting this section, the commission makes other modifications for the purpose

of clarifying its intent.

This repeal and new rule are adopted under the Texas Water Code 813.041, which provides the
commission with the authority to make and enforce rules reasonably required in the exercise of
its powers and jurisdiction; Texas Water Code §13.254, which authorizes decertification and
expedited release; Texas Water Code 813.2541, which authorizes streamlined expedited release;
and Texas Water Code §13.2551, which authorizes the commission to place conditions on

decertification.

Cross reference to statutes: Texas Water Code §813.041, 13.254, 13.2541 and 13.2551.
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824.245. Revocation or Amendment of Certificate of Convenience and Necessity (REPEAL)

824.245. Revocation of a Certificate of Convenience and Necessity or Amendment of a
Certificate of Convenience and Necessity by Decertification, Expedited Release,
or Streamlined Expedited Release.

@) Applicability. This section applies to proceedings for revocation or amendment by
decertification, expedited release, or streamlined expedited release of a certificate of
convenience and necessity (CCN).

(b) Definitions. The following terms, when used in this section, have the following
meanings unless the context indicates otherwise:

(1)  Alternate retail public utility -- The retail public utility from which a landowner
plans to receive service after the landowner obtains expedited release under
subsection (f) of this section.

2) Amendment -- The change of a CCN to remove a portion of a service area by
decertification amendment, expedited release, or streamlined expedited release.

3) Current CCN holder -- An entity that currently holds a CCN to provide service
to an area for which revocation or amendment is sought.

4) Decertification amendment -- A process by which a portion of a certificated
service area is removed from a CCN, other than expedited release or streamlined
expedited release.

(5) Expedited Release -- Removal of a tract of land from a CCN area under Texas

Water Code (TWC) §13.254(a-1).
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(©)

(6)

(7)

(8)

)

(10)

Former CCN holder -- An entity that formerly held a CCN to provide service to
an area that was removed from the entity’s service area by revocation or
amendment.

Landowner -- The owner of a tract of land who files a petition for expedited
release or streamlined expedited release.

Prospective retail public utility -- A retail public utility seeking to provide
service to a removed area.

Removed area -- Area that will be or has been removed under this section from a
CCN.

Streamlined Expedited Release -- Removal of a tract of land from a CCN area

under TWC §13.2541.

Provisions applicable to all proceedings for revocation, decertification amendment,

expedited release, or streamlined expedited release.

(1)

()
(3)

(4)

An order of the commission issued under this section does not transfer any
property, except as provided under subsection (1) of this section.

A former CCN holder is not required to provide service within a removed area.

If the CCN of any retail public utility is revoked or amended by decertification,
expedited release, or streamlined expedited release, the commission may by order
require one or more other retail public utilities to provide service to the removed
area, but only with the consent of each retail public utility that is to provide
service.

A retail public utility, including an alternate retail public utility, may not in any

way render retail water or sewer service directly or indirectly to the public in a
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removed area unless any compensation due has been paid to the former CCN

holder and a CCN to serve the area has been obtained, if one is required.

(d) Revocation or amendment by decertification.

1) At any time after notice and opportunity for hearing, the commission may revoke

any CCN or amend any CCN by decertifying a portion of the service area if the

commission finds that any of the circumstances identified in this paragraph exist.

(A)

(B)

(©)

The current CCN holder has never provided, is no longer providing, is
incapable of providing, or has failed to provide continuous and adequate
service in all or part of the certificated service area. If the current CCN
holder opposes revocation or decertification amendment on one of these
bases, it has the burden of proving that it is, or is capable of, providing
continuous and adequate service.

The current CCN holder is in an affected county as defined in TWC
816.341, and the cost of providing service by the current CCN holder is so
prohibitively expensive as to constitute denial of service. Absent other
relevant factors, for commercial developments or residential developments
started after September 1, 1997, the fact that the cost of obtaining service
from the current CCN holder makes the development economically
unfeasible does not render such cost prohibitively expensive.

The current CCN holder has agreed in writing to allow another retail
public utility to provide service within its certificated service area or a
portion of its service area, except for an interim period, without amending

its CCN.
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The current CCN holder failed to apply for a cease-and-desist order under
TWC 813.252 and §24.255 of this title within 180 days of the date that the
current CCN holder became aware that another retail public utility was
providing service within the current CCN holder’s certificated service
area, unless the current CCN holder proves that good cause exists for its
failure to timely apply for a cease-and-desist order.

The current CCN holder has consented in writing to the revocation or

amendment.

A retail public utility may file a written request with the commission to revoke its

CCN or to amend its CCN by decertifying a portion of the service area.

(A)

(B)

(©)

(D)

(E)

The retail public utility must provide, at the time its request is filed, notice
of its request to each customer and landowner within the affected service
area of the utility.

The request must specify the area that is requested to be revoked or
removed from the CCN area.

The request must address the effect of the revocation or decertification
amendment on the current CCN holder, any existing customers, and
landowners in the affected service area.

The request must include the mapping information required by 824.257 of
this title relating to Mapping Requirements for Certificate of Convenience
and Necessity Applications.

The commission may deny the request to revoke or amend a CCN if

existing customers or landowners will be adversely affected.
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(€)

(F) If a retail public utility’s request for decertification amendment or
revocation by consent under this paragraph is granted, the retail public
utility is not entitled to compensation from a prospective retail public
utility.

3) The commission may initiate a proceeding to revoke a CCN or decertify a portion
of a service area on its own motion or upon request of commission staff.

(4)  The current CCN holder has the burden to establish that it is, or is capable of,
providing continuous and adequate service and, if applicable, that there is good

cause for failing to file a cease and desist action under TWC §13.252 and §24.255

of this title.

Decertification amendment for a municipality’s service area. After notice to a

municipality and an opportunity for a hearing, the commission may decertify an area that

is located outside the municipality’s extraterritorial jurisdictional boundary if the

municipality has not provided service to the area on or before the fifth anniversary of the

date the CCN was granted for the area. This subsection does not apply to an area that

was transferred to a municipality’s certificated service area by the commission and for

which the municipality has spent public funds.

(1) A proceeding to remove an area from a municipality’s Service area may be
initiated by the commission with or without a petition.

(2) A petition filed under this subsection must allege that a CCN was granted for the
area more than five years before the petition was filed and the municipality has

not provided service in the area.
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(f)

(3) A petition filed under this subsection must include the mapping information
required by 8§24.257 of this title relating to Mapping Requirements for Certificate
of Convenience and Necessity Applications.

4) Notice of the proceeding to remove an area must be given to the municipality,
landowners within the area to be removed, and other retail public utilities as
determined by the presiding officer.

(5) If the municipality asserts that it is providing service to the area, the municipality
has the burden to prove that assertion.

Expedited release.

1) An owner of a tract of land may petition the commission for expedited release of
all or a portion of the tract of land from a current CCN holder’s certificated
service area so that the area may receive service from an alternate retail public
utility if all the following circumstances exist:

(A)  thetract of land is at least 50 acres in size;

(B)  the tract of land is not located in a platted subdivision actually receiving
service;

(C)  the landowner has submitted a request for service to the current CCN
holder at least 90 calendar days before filing the petition;

(D)  the alternate retail public utility possesses the financial, managerial, and
technical capability to provide service as identified in the request for
service provided under paragraph (5) of this subsection on a continuous
and adequate basis; and

(E)  the current CCN holder:
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(2)

(3)

(4)

(5)

Q) has refused to provide service;

(i) cannot provide service as identified in the request for service
provided under paragraph (5) of this subsection on a continuous
and adequate basis; or

(iii)  conditions the provision of service on the payment of costs not
properly allocable directly to the landowner’s service request, as
determined by the commission.

An owner of a tract of land may not file a petition under paragraph (1) of this

subsection if the landowner’s property is located in the boundaries of any

municipality or the extraterritorial jurisdiction of a municipality with a population

of more than 500,000 and the municipality or retail public utility owned by the

municipality is the current CCN holder.

The landowner’s desired alternate retail public utility must be:

(A)  anexisting retail public utility; or

(B)  adistrict proposed to be created under article 16, 859 or article 3, 852 of
the Texas Constitution.

The fact that a current CCN holder is a borrower under a federal loan program

does not prohibit the filing of a petition under this subsection or authorizing an

alternate retail public utility to provide service to the removed area.

The landowner must submit to the current CCN holder a written request for

service. The request must be sent by certified mail, return receipt requested, or by

hand delivery with written acknowledgement of receipt. For a request other than
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for standard residential or commercial service, the written request must identify

the following:

(A)  the tract of land or portion of the tract of land for which service is sought;

(B)  the time frame within which service is needed for current and projected
service demands in the tract of land;

(C)  the reasonable level and manner of service needed for current and
projected service demands in the area;

(D)  the approximate cost for the alternate retail public utility to provide
service at the same level, and in the same manner, that is requested from
the current CCN holder;

(E)  the flow and pressure requirements and specific infrastructure needs,
including line size and system capacity for the required level of fire
protection requested, if any; and

(F)  any additional information requested by the current CCN holder that is

reasonably related to determining the capacity or cost of providing service

at the level, in the manner, and in the time frame, requested.

The landowner’s petition for expedited release under this subsection must be

verified by a notarized affidavit and demonstrate that the circumstances identified

in paragraph (1) of this subsection exist. The petition must include the following:

(A)
(B)

the name of the alternate retail public utility;
a copy of the request for service submitted as required by paragraph (5) of

this subsection;
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(7)

(8)

(9)

(C)  acopy of the current CCN holder’s response to the request for service, if
any;

(D)  copies of deeds demonstrating ownership of the tract of land by the
landowner; and

(E)  the mapping information described in subsection (k) of this section.

The landowner must mail a copy of the petition to the current CCN holder and the

alternate retail public utility via certified mail on the day that the landowner files

the petition with the commission.

The presiding officer will determine whether the petition is administratively

complete. If the petition is determined not to be administratively complete, the

presiding officer will issue an order describing the deficiencies in the petition and

setting a deadline for the petitioner to address the deficiencies. When the petition

is determined to be administratively complete, the presiding officer will establish

a procedural schedule that is consistent with paragraphs (9) and (10) of this

subsection. The presiding officer may recommend dismissal of the petition under

822.181(d) of this title if the petitioner fails to supplement or amend the petition

within the required timeframe after the presiding officer has determined that the

petition is not administratively complete.

The current CCN holder may file a response to the petition within a timeframe

specified by the presiding officer, not to exceed 20 days from the date the petition

is determined to be administratively complete. The response must be verified by

a notarized affidavit.
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(10)

(11)

(12)

The commission will grant the petition within 60 calendar days from the date the
petition was found to be administratively complete unless the commission makes
an express finding that the landowner failed to satisfy all of the requirements of
this subsection and makes separate findings of fact and conclusions of law for
each requirement based solely on the information provided by the landowner and
the current CCN holder. The commission may condition the granting or denial of
a petition on terms and conditions specifically related to the landowner’s service
request and all relevant information submitted by the landowner, the current CCN
holder, and commission staff.

The commission will base its decision on the filings submitted by the current
CCN holder, the landowner, and commission staff. Chapter 2001 of the Texas
Government Code does not apply to any petition filed under this subsection. The
current CCN holder or landowner may file a motion for rehearing of the
commission’s decision on the same timeline that applies to other final orders of
the commission. The commission’s order ruling on the petition may not be
appealed.

If the current CCN holder has never made service available through planning,
design, construction of facilities, or contractual obligations to provide service to
the tract of land, the commission is not required to find that the alternate retail
public utility can provide better service than the current CCN holder, but only that
the alternate retail public utility can provide the requested service. This paragraph
does not apply to Cameron, Willacy, and Hidalgo Counties or to a county that

meets any of the following criteria:
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9)

(A)  the county has a population of more than 30,000 and less than
35,000 and borders the Red River;

(B)  the county has a population of more than 100,000 and less than
200,000 and borders a county described by subparagraph (A) of
this paragraph;

(C)  the county has a population of 130,000 or more and is adjacent to a
county with a population of 1.5 million or more that is within 200
miles of an international border; or

(D)  the county has a population of more than 40,000 and less than
50,000 and contains a portion of the San Antonio River.

(13) If the alternate retail public utility is a proposed district, then the commission will
condition the release of the tract of land and required CCN amendment or
revocation on the final and unappealable creation of the district. The district must
file a written notice with the commission when the creation is complete and
provide a copy of the final order, judgment, or other document creating the
district.

(14) The commission may require an award of compensation to the former CCN
holder under subsection (g) of this section. The determination of the amount of
compensation, if any, will be made according to the procedures in subsection (g)
of this section.

Determination of compensation to former CCN holder after revocation,

decertification amendment or expedited release. The determination of the monetary

amount of compensation to be paid to the former CCN holder, if any, will be determined
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at the time another retail public utility seeks to provide service in the removed area and

before service is actually provided. This subsection does not apply to revocations or

decertification amendments under paragraph (d)(2) of this section or to streamlined

expedited release under subsection (h) of this section.

1)

(2)

(3)

(4)

After the commission has issued its order granting revocation, decertification, or
expedited release, the prospective retail public utility must file a notice of intent to
provide service. A notice of intent filed before the commission issues its order
under subsection (d) or (f) of this section is deemed to be filed on the date the
commission’s order is signed.

The notice of intent must include the following information:

(A)  astatement that the filing is a notice of intent to provide service to an area
that has been removed from a CCN under subsection (d) or (f) of this
section;

(B)  the name and CCN number of the former CCN holder; and

(C)  whether the prospective retail public utility and former CCN holder have
agreed on the amount of compensation to be paid to the former CCN
holder.

If the former CCN holder and prospective retail public utility have agreed on the

amount of compensation to be paid to the former CCN holder, they must make a

joint filing with the commission stating the amount of the compensation to be

paid.

If the former CCN holder and prospective retail public utility have not agreed on

the compensation to be paid to the former CCN holder, the monetary amount of
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compensation must be determined by a qualified individual or firm serving as an

independent appraiser as follows:

(A)

(B)

(©)

If the former CCN holder and prospective retail public utility have agreed
on an independent appraiser, they must make a joint filing with the
commission identifying the individual or firm who will be the independent
appraiser within ten days of the filing of the notice of intent under
paragraph (1) of this subsection. The costs of the independent appraiser
must be borne by the prospective retail public utility.

If the former CCN holder and prospective retail public utility cannot agree
on an independent appraiser within ten days of the filing of the notice of
intent, the former CCN holder and prospective retail public utility must
each engage its own appraiser at its own expense. Each appraiser must
file its appraisal with the commission within 60 calendar days of the filing
of the notice of intent. After receiving the appraisals, the commission will
appoint a third appraiser who must make a determination of compensation
within 30 days. The determination by the commission-appointed appraiser
may not be less than the lower appraisal or more than the higher appraisal
of the appraisers engaged by the former CCN holder and prospective retail
public utility. The former CCN holder and prospective retail public utility
must each pay half the cost of the commission-appointed appraisal directly
to the commission-appointed appraiser.

The appraisers must determine the amount of compensation in accordance

with subsection (j) of this section.
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()

(6)

(7)

The determination of compensation by the agreed-upon appraiser under paragraph
(4)(A) or the commission-appointed appraiser under paragraph (4)(B) of this
subsection is binding on the commission, the landowner, the former CCN holder,
and the prospective retail public utility.

If the former CCN holder fails to make a filing with the commission about the
amount of agreed compensation, or to engage an appraiser, or file an appraisal
within the timeframes required by this subsection, the amount of compensation to
be paid will be deemed to be zero. If the prospective retail public utility fails to
make a filing with the commission about the amount of agreed compensation, or
to engage an appraiser, or file an appraisal within the timeframes required by this
subsection, the presiding officer may recommend dismissal of the notice of intent
to provide service to the removed area.

The commission will issue an order establishing the amount of compensation to
be paid to the former CCN holder not later than 90 days after the date on which a
retail public utility files its notice of intent to provide service to the decertified

area.

(h) Streamlined expedited release.

(1)

The owner of a tract of land may petition the commission for streamlined
expedited release of all or a portion of the tract of land from the current CCN
holder’s certificated service area if all the following conditions are met:

(A)  thetract of land is at least 25 acres in size;

(B) the tract of land is not receiving service of the type that the current CCN

holder is authorized to provide under the applicable CCN; and
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at least part of the tract of land is located in the current CCN holder’s
certificated service area and at least some of that part is located in a

qualifying county.

A qualifying county under subparagraph (C) of paragraph (1):

(A)

(B)

(©)

has a population of at least one million;

is adjacent to a county with a population of at least one million, and does
not have a population of more than 45,000 and less than 47,500; or

has a population of more than 200,000 and less than 220,000 and does not
contain a public or private university that had a total enrollment in the

most recent fall semester of 40,000 or more.

A landowner seeking streamlined expedited release under this subsection must

file with the commission a petition and supporting documentation containing the

following information and verified by a notarized affidavit:

(A)

(B)

(©)

(D)

(E)

a statement that the petition is being submitted under TWC 8§13.2541 and
this subsection;

proof that the tract of land is at least 25 acres in size;

proof that at least part of the tract of land is located in the current CCN
holder’s certificated service area and at least some of that part is located in
a qualifying county;

a statement of facts that demonstrates that the tract of land is not currently
receiving service;

copies of deeds demonstrating ownership of the tract of land by the

landowner;
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()

(6)

(")

(F) proof that a copy of the petition was mailed to the current CCN holder via
certified mail on the day that the landowner filed the petition with the
commission; and

(G) the mapping information described in subsection (k) of this section.

The presiding officer will determine whether the petition is administratively

complete. If the petition is determined not to be administratively complete, the

presiding officer will issue an order describing the deficiencies in the petition and
setting a deadline for the petitioner to address the deficiencies. When the petition
is determined to be administratively complete, the presiding officer will establish

a procedural schedule that is consistent with paragraphs (6) and (7) of this

subsection. The presiding officer may recommend dismissal of the petition if the

petitioner fails to supplement or amend the petition within the required timeframe
after the presiding officer has determined that the petition is not administratively
complete.

The current CCN holder may file a response to the petition within a timeframe

specified by the presiding officer, not to exceed 20 days from the date the petition

is determined to be administratively complete. The response must be verified by

a notarized affidavit.

The commission will issue a decision on a petition filed under this subsection no

later than 60 calendar days after the presiding officer by order determines that the

petition is administratively complete. The commission will base its decision on
the information filed by the landowner, the current CCN holder, and commission

staff. No hearing will be held.
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(i)

(8)

9)

The fact that a current CCN holder is a borrower under a federal loan program is
not a bar to the release of a tract of land under this subsection. The CCN holder
must not initiate an application to borrow money under a federal loan program
after the date the petition is filed until the commission issues a final decision on
the petition.

The commission may require an award of compensation by the landowner to the

former CCN holder as specified in subsection (i).

Determination of compensation to former CCN holder after streamlined expedited

release. The amount of compensation, if any, will be determined after the commission

has granted a petition for streamlined expedited release filed under subsection (h) of this

section. The amount of compensation, if any, will be decided in the same proceeding as

the petition for streamlined expedited release.

(1)

()

If the former CCN holder and landowner have agreed on the amount of

compensation to be paid to the former CCN holder, they must make a joint filing

with the commission stating the amount of the compensation to be paid.

If the former CCN holder and landowner have not agreed on the compensation to

be paid to the former CCN holder, the monetary amount of compensation must be

determined by a qualified individual or firm serving as an independent appraiser

under the following procedure.

(A)  If the former CCN holder and landowner have agreed on an independent
appraiser, the former CCN holder and landowner must make a joint filing
with the commission identifying the individual or firm who will be the

independent appraiser within ten days after the commission grants
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streamlined expedited release under subsection (h) of this section. The
costs of the independent appraiser must be borne by the landowner. The
appraiser must file its appraisal with the commission within 70 days after
the commission grants streamlined expedited release.

If the former CCN holder and landowner have not agreed on an
independent appraiser within ten days after the commission grants
streamlined expedited release under subsection (h) of this section, the
former CCN holder and landowner must each engage its own appraiser at
its own expense. Each appraiser must file its appraisal with the
commission within 70 calendar days after the commission grants
streamlined expedited release.  After receiving the appraisals, the
commission will appoint a third appraiser who must make a determination
of compensation within 100 days after the date the commission grants
streamlined expedited release. The determination by the commission-
appointed appraiser may not be less than the lower appraisal or more than
the higher appraisal made by the appraisers engaged by the former CCN
holder and landowner. The former CCN holder and landowner must each
pay half the cost of the commission-appointed appraisal directly to the
commission-appointed appraiser.

The appraisers must determine the amount of compensation in accordance

with subsection (j) of this section.
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)

©)

(4)

Q)

(6)

The determination of compensation by the agreed-upon appraiser under paragraph
(2)(A) or the commission-appointed appraiser under paragraph (2)(B) of this
subsection is binding on the commission, former CCN holder, and landowner.

If the former CCN holder fails to make a filing with the commission about the
amount of agreed compensation or engage an appraiser or file an appraisal within
the timeframes required by this subsection, the amount of compensation to be
paid will be deemed to be zero. If the landowner fails to make a filing with the
commission about the amount of agreed compensation, or engage an appraiser, or
file an appraisal within the timeframes required by this subsection, the
commission will base the amount of compensation to be paid on the appraisal
provided by the CCN holder.

The commission will issue an order establishing the amount of compensation to
be paid and directing the landowner to pay the compensation to the former CCN
holder not later than 60 days after the commission receives the final appraisal.

The landowner must pay the compensation to the former CCN holder not later
than 90 days after the date the compensation amount is determined by the
commission. The commission will not authorize a prospective retail public utility
to serve the removed area until the landowner has paid to the former CCN holder

any compensation that is required.

Valuation of real and personal property of the former CCN holder.

1)

The value of real property must be determined according to the standards set forth

in chapter 21 of the Texas Property Code governing actions in eminent domain.
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2 The value of personal property must be determined according to this paragraph.

The following factors must be used in valuing personal property:

(A)

(B)

(©)

(D)

(E)

(F)

(G)

(H)

the amount of the former CCN holder’s debt allocable to service to the
removed area;

the value of the service facilities belonging to the former CCN holder that
are located within the removed area;

the amount of any expenditures for planning, design, or construction of the
service facilities of the former CCN holder that are allocable to service to
the removed area;

the amount of the former CCN holder’s contractual obligations allocable
to the removed area;

any demonstrated impairment of service or any increase of cost to
consumers of the former CCN holder remaining after a CCN revocation or
amendment under this section;

the impact on future revenues lost from existing customers;

necessary and reasonable legal expenses and professional fees, including
costs incurred to comply with TWC §13.257(r); and

any other relevant factors as determined by the commission.

(k) Mapping information.

1) For proceedings under subsections (f) or (h) of this section, the following

mapping information must be filed with the petition:

(A)

a general-location map identifying the tract of land in reference to the

nearest county boundary, city, or town;
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0]

(B)  adetailed map identifying the tract of land in reference to verifiable man-
made and natural landmarks, such as roads, rivers, and railroads. |If
ownership of the tract of land is conveyed by multiple deeds, this map
must also identify the location and acreage of land conveyed by each deed,;
and

(C)  one of the following for the tract of land:

Q) a metes-and-bounds survey sealed or embossed by either a licensed
state land surveyor or a registered professional land surveyor;

(i) arecorded plat; or

(iii)  digital mapping data in a shapefile (SHP) format georeferenced in
either NAD 83 Texas State Plane Coordinate System (US feet) or
in NAD 83 Texas Statewide Mapping System (meters). The
digital mapping data must include a single, continuous polygon
record.

2) Commission staff may request additional mapping information.

3) All maps must be filed in accordance with §22.71 and §22.72 of this title.

Additional conditions for decertification under subsection (d).

1) If the current CCN holder did not agree in writing to a revocation or amendment
by decertification under subsection (d) of this section, then an affected retail
public utility may request that the revocation or amendment be conditioned on the
following:

(A)  ordering the prospective retail public utility to provide service to the entire

service area of the current CCN holder; and
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)

(3)

(B)  transferring the entire CCN of the current CCN holder to the prospective
retail public utility.

If the commission finds that, as a result of revocation or amendment by

decertification under subsection (d) of this section, the current CCN holder will be

unable to provide continuous and adequate service at an affordable cost to the
current CCN holder’s remaining customers, then:

(A)  the commission will order the prospective retail public utility to provide
continuous and adequate service to the remaining customers at a cost
comparable to the cost of that service to the prospective retail public
utility’s other customers and will establish the terms under which service
must be provided; and

(B)  the commission may order any of the following terms:

Q) transfer of debt and other contract obligations;

(i) transfer of real and personal property;

(iii)  establishment of interim rates for affected customers during
specified times; and

(iv)  other provisions necessary for the just and reasonable allocation of
assets and liabilities.

The prospective retail public utility must not charge the affected customers any

transfer fee or other fee to obtain service, except for the following:

(A)  the prospective retail public utility’s usual and customary rates for
monthly service, or

(B) interim rates set by the commission, if applicable.
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(4)

If the commission orders the prospective retail public utility to provide service to
the entire service area of the current CCN holder, the commission will not order
compensation to the current CCN holder, the commission will not make a
determination of the amount of compensation to be paid to the current CCN
holder, and the prospective retail public utility must not file a notice of intent

under subsection (g) of this section.
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This agency certifies that the adoption has been reviewed by legal counsel and found to
be a valid exercise of the agency’s legal authority. It is therefore ordered by the Public Utility
Commission of Texas that the repeal of existing 16 TAC §24.245, relating to revocation of a
certificate of convenience and necessity, and adoption of new 16 TAC 8§24.245, relating to
revocation of a certificate of convenience and necessity or amendment of a certificate of
convenience and necessity by decertification, expedited release, or streamlined expedited release

are hereby adopted with changes to the text as proposed.

Signed at Austin, Texas the day of June 2020.

PUBLIC UTILITY COMMISSION OF TEXAS

DEANN T. WALKER, CHAIRMAN

ARTHUR C. D’ANDREA, COMMISSIONER

SHELLY BOTKIN, COMMISSIONER
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